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PREFACE TO THE FIFTH EDITION 

The present work is put forward as the fifth edition of the late 
Mr B B Mitra s ' The Indian Succession Act’ , also its predecessor the 
fourth edition of the book was prepared bj the present editor In prepanng 
the edition now submitted to the profession the editor has ventured to work 
with a free hand and a considerable portion of the work has been re written 
and remodelled But the scheme adopted is no more than a development 
of the late authors plan, and what he wrote has been, as far as possible 
retained Throughout the present edition the editor has endeavoured 
to harmonise the old matter with the new so as to carry out as far as 
possible the late authors idea in making the work useful to the profession 
The Amendments introduced by Act XVII of 1939 have been 
incorporated m the work The case laws reported since the last edition 
was published have been noticed m this edition 

The editor expresses his hearty thanks to Mr D K De M A , B L , 
for helping him with valuable suggestions m compiling this work 


Calcutta, ') 


K N BHAUMIK 

15ih August 1940 ) 
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PREFACE TO THE FOURTH EDITION 

The task of editing and re\ising the third edition of the late lamented 
B B Mitra s The Indian Succession Act was imposed upon me In dis 
charging mj dut> I deemed it proper and necessary to introduce some 
changes in the arrangement of the subjects dealt with and to sub divide 
some headings under different heads I have incorporated some new matters 
and made the work up to date with the decisions reported since the last 
edition was published The recent amendments effected by the Government 
of India (Adaptation of Indian Laws) Order 1937 have been noticed in 
the book I have also inserted an Addmda of cases reported while the 
book was in the Press 

I express my heartj thanks to Mr D K De M A B L for helping 
me with valuable suggestions in the compilation of the worl 

S 


Calcutta 
2nd August 19S8 


K N BHAUMIK 



F^RiFScE THIE^^^_ 

The Indian Succession Act is at once a substantive ana a procedural 
enactment and it is cunous to note that the Legislature has almost equally 
divided this Act into these two branches Parts I to VI (comprising 
sections 1 to 191) ma> be said to contain the substantive portion of the 
law and the remaining Parts provide the procedure So far as the latter 
portion is concerned the enactment is an excellent piece of legislation 
which has stood the test of three quarters of a centur> without the neces 
sit> of any amendment of a serious nature But as regards the substantive 
portion I still repeat what I have said in the first edition of this work 
t/ir that it IS incomplete misleading and several portions of it are totally 
unnecessarj as being altogether foreign to the ideas of the people of this 
country 

The Part relating to intestate succession is hopelessl> incomplete It 
is inconceivable wh> the framers of the present Act were satisfied only 
with enunciating the rules of succession with regard to Chnstians and 
Parsis leaving Hindus and Mahomedans severely alone Such an action 
might have been justified under the Act of 1865 when the pnnciples of 
succession governing the Hindus and Mahomedans had not been definitely 
formulated But much water has flowed down the Ganges since then 
and the Hindu and Mahomedan rules of succession the codification of 
which was inconceivable m those dajs have been actually codified b> 
Sir Dinshaw Mulla and Sir Han Singh Gour The Legislature might 
well have availed themselves of the labours of these eminent jurists, and 
have incorporated those provisions (with such modifications as thev might 
deem necessary) into this Act But unfortunately, the framers of the rev/ 
Act were determined not to add a single line to the Act cf 1865 vrln the 
result that the Indian Succession Act has beco— t z m the 

sense that it does not provide for the intestate surxss' •'■a r/ the ma;orit> 
of Indians and remains, as it has so long rema^-ed zzi mcr^^ete la/ of 
succession 


Coming to the Part relating to testa~-€sta*~ 
that a large number of sections has beer 
no use to the testators of this countn Tc* » 
of the fact that Indians live urde" a ■*- 
Englishmen and seldom make a 
condemnation of the meraorab’e tt “ 


me v ill fi^d 
t'j / hich a^e c* 

^ail to oc-ucs 
Cr-r/^ion of ETe 





VI 


THE INDIAN SUCCESSION ACT 


T^gore Law Lectures The distinction between vested and contingent 
interests the vanous divisions of legacies the provisions as to ademption 
the doctrine of election and vanous other doctrines borrowed from English 
law, are extremely premature These provisions, when first codified in 
the Indian Succession Act, were nghtl> declared to be inapplicable to 
Hindus and Mahoniedans But the mischief was created by the Hindu Wills 
Act of 1870 the sponsors of which took into their heads to engraft these 
parasites of English jurisprudence on the laws of a simple minded nation 
But seventy years have elapsed without these principles being seriously put 
into practice perhaps a century will pass and still they will remain un 
applied and unnoticed They will serve no other purpose except that of 
unnecessanlj expanding the Statute book 

These remarks may well apply to certain portions of the procedural 
branch amongst which mention may be made of the chapter on limited 
grants 

♦ * ♦ * 

The present edition of the bool is not merely a reprint of the old 
edition with the new rulings added but is a thorough revision of the whole 
commentary a major portion of which has been re written with a minute 
analysis of the case law 


19th September, 1934 


B B MITRA 
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INDIAN SUCCESSION ACT 

ACT NO XXXIX of 1925 

RECEIVED THE ASSENT OF THE GOVERNOR GENERAL ON THE 
30TH SEPTEMBER 1*>25 

An Act to consolidate the lazv appitcable to intestate and 
tcstamcnta) y succession in British India 

Whereas it is expedient to consolidate the law appli- 
cable to intestate and testamentary succession in British 
India, It is hereby enacted as follows — 

Not an amending but a consolidating Act — It should be noticed 
that the word amend does not occur m the prwmble This i^ mereljr a con 
soUdaUng statute not an amending one 

‘The object of this Bill is to consolidate the Indian Law relating to sue 
cession The separate existence on the Statute-book of a number of large and 
important enactments renders the present law difficult of ascertainment and 
there is therefore e\ery justification for an attempt to consolidate it The Bill 
has been prepared by the Statute Law Revision Committee as a purely consoli 
dating measure No intentional change of the law has therefoie been made — 
Slalemenl of Objeeis and Reasons 

Many of the opinions elicited on circulation of the Bill involve amendments 
cf the existing law and this, tn our opinion ts outside the scope of the Bill 
uhich has been referred to us The Bill is purely a consolidating Bill and some 
of those who ha\e submitted opinions have clearly treated it such and it 
would not be advisable for us or wilhm our competence to consider amendments 
of the existing law m connection therewith — Repost of the Joint Committee 

The enactments which have been consolidated m this Act havu been shown in 
Schedule IX Suggestions were also made to consolidate the Hindu Disposition 
of Property Act and other minor Acts but these were not accepted by the Joint 
Committee as wall be evident from the following report — 

Suggestions have been made for the mclusion of the undermentioned 
enactments in this Bill but for the reasons hereunder given we are not of opinion 
that these should be consolidated with the present Bill 

The Hindu Disposition of Psopesty Act 1916 — As only a part of the Act 
relates to succession the consolidation of this portion alone wouIq not simplify 
the Statute book as section 5 of the Act cannot suitably be included in the 
amendmg Bill and this section requires that the provisions of the Act relating 
tt succession should continue to be enacted therem 

The Special Marriage (Amendment) Act 1923 — ^The pnncipal Act is of 
speaal application, and it is advisable that even the rules of succession appU 
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c«ble to persons v?ho marry under that Act should be enacted in the special Act 
^\hlch deals with the status of such persons 

The IFd/s Act 1838 and the Inhenlance Act 1839 — ^These relate only to 
wills and intestacies occurring before the Ist January 1866 and in all probability 
will be spent at an early date 

The Legal Representatnes SutU Act 1855 — This cannot whollj be included 
in the consolidating Bill the provisions of the Act are substantially reproduced 
in the Bill but we have decided ex majort cautda not to Repeal the provisions of 
this Act 

We agree with the Statute I-aw Revision Committee that it would be 
difficult to incorporate the provisions of the Indian Fatal Accidents Act 1855 in 
the consolidated Bill 

The Oudh Estates Act 1869 and the Malabar Wills Act 1898 —These are 
enactments of local interest which would not properly find a place in a general 
consolidating enactment This applies al o to Bombay Repjlatiov VIII of 1827 
— Report of the Joint Committee 

Scope of the Act —The Act deals with the rules of law applicable to 
intestate and testamentary succession in British India and also with the devolution 
of rights on the death of an individual it does not purport to enlarge the category 
of hentable property nor does it affect the rights of coparcenership a between 
those to whom it applies— Fraweis \ Cabn 31 Bom 25 Mukkerji \ Alfred 35 
PR 1909 Abraham V Abraham 9 MIA 195 237 

Succession Act and Probate and Adnnmstration Act — 
Indian Succession Act of 1865 and the Probate and Administration Act of 1881 
have now been both repealed b> the Succession Act of 1925 (XXXIX of 1925) 

Intestate and Testamentary Succession — ^The provisions of the 
Succession Act are not confined to intestate succession but are also applicable to 
cases of testamentarj succession — Benode Dehart \ Rat Sundan 53 Cal 637 
30 CWJ^ 500 AIR 1926 Cal 779 94 I C 58S Champt Deu v Puran Bal 
159 I C 686 

Reference to Preamble — The preamble ma> always be referred to 
for the purpose of ascertaining generally the scope of the Act where the enacting 
words are ambiguous Bui where the language of the section is clear and vm 
ambiguous a preamble cannot control its provisions — Debendra I aram v Jogendra 
biorain A I R 1936 Cal RajpaU v Sarju 1936 A L J 659 AIR 1936 All 
507 163 IC 756 (FB) 

Interpretation of Code — The essence of a Code is to be exhaustive 
on matters in respect of which it declare the law and it is not the province 
0 *’ a Judge to disregard or go out ide the letter of the enactment according to 
its true construction — Cokul v Pudmanund 29 Cal 707 (PC) Sections 
should be constnied according to the plain meaning of its language unless either 
in the section itself or in another part of the Act can be found vhat will either 
modify or qualify or alter the statutory language — Rajeb v Lakhan 27 Cal 11 
It IS a clear principle of law that when there is a conflict between a special 
statute dealing wvth a special kind of property it is by the former that the 
tights of the parties must be governed with regard to the special kind of property 
The provisions of the special Act must prevail against those of the later Act 
which is a general one on the well recognised maxim generalia spectahbtis non 
detogmt — Rarnchandio \ Tuljaiamiao 40BomLR ^61 
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An Englisli case interpreting an Act of Parliament is no guide for the 
interpretation of a section" of an Indian Provincial statute especially ■where the 
wordings m the t^o Acts are different — Tatachand v Emperor 175 IC 834 

The Act if retrospective m operation — It is a cardinal rule of 
legal interpretation that statutes are not to be interpreted so as «o have a retros 
pective operation unless they contain clear and express words fo that effect or 
the object subject matter or context Aows that such was their object Retros 
pectivity is never presumed and a law is regarded as retrosp°ctiVL only when it 
IS so by express enactment or it is a necessary implication by the language employed 
by the Legislature the presumption always being against the taking away of vested 
rights — Bank of Chettmad \ Ma Ba Lo 14 Rang 494 AIR 1936 Rang 152 
163 I C 645 Debendra Natatn \ Jogendta Narain AIR 1936 Cal 593 

The Succession Act of 1925 has no retro pective effect and does not apply 
to a will executed before it came into operation — Ruhard Ross v Dingo Prasad 
31 All 239 3 I C 66 Bhvn Rao v Punjab Rao 18 N L J 1 loS I C 1042 

Applicability of the Act to Foreigners — ^There are no word m the 
Succession Act as it now stands limiting the Act to Brtti^ subjects as opposed 
lo foreigners— A mar Si«g/i v Sham Singi 37 PLR 502 AIR 1935 Lah 646 
’60 IC 531 

Law applicable to converts — ^The question what Ia*v would govern 
the converts came for decision before their Lordships of the Privy Counal in 
the case of Abraham \ Abraham 9 MIA 194 Their Lordships observed 
That upon the conversion of a Hindoo to Chnstiamty the Hindoo Law ceases 
to have any continuing obligatory force upon the convert He may renounce 
the old law by which he was bound as he has renounced his old religion or 
if he thinks fit he may abide by the old law, notwithstanding has renounced 
the old religion The profession of Christianity releases ih® convert from 
the trammels of the Hindoo Law but it does not of necessity involve any change 
of the rights or relations of the convert in matters with whch Christianity 
has no concern sjch as his rights and interests in and his power c ®r property 

1 Not applicable to Crown — ^This Act does not apply where the 
P operty vests m the Crown by escheat by rea on of ultimate failure of heirs. It 
cannot be called a case of sitccesston Esdieat is the vanishing point m the faw 
of inheritance Where succc sion ends escheat begins— Secrelary rj Slate v Firm 
Gtrdhart Lot 54 All 220 1932 ALJ 150 AIR 1932 All 220 (223) 136 IC 
565 

Construction — Although the Indian Succession Act to a large extent 
embodies the rules of English law on the subject yet it departs in many parti 
culars from those rules and m the progress of the development of the law and 
practice in testamentary cases the ecclesiastic origin of thia junsdiction of the 
Courts in England has been completely discarded And the Indian Legislature 
las gradually evolved an independent system of its ovn Jarg ly suggested no 
doubt by English law but also differing nucR from that law and purporting to 
be a self contained system. In applynng thi^ Act to testamentary cases the 
proper course is to examine the language of the statute to find cut the relevant 
section of the Act and to ascertain its proper meaning umnfluenccd by any 
consideration d nved from the prevnous state of the law or of the EngliA law 
upon which it may be founded — Pamanandt v Kalaualt 7 PaL 221 (PC) 9 
PLT 97 AIR 1928 PC 2 (4) 107 IC 14 following Ai.rrw'i /oi« v Nuhat 
uddoirla 33 Cal 116 (PC) 
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{Sec t 


Section 1, ’ 

Act X of 
1865 

Sections 
Act X of 
1865 


Section 2 
ActVn of 
1901 


Sections 

AvtVof 

1881 


PART I 


Preliminary 


Short title 


1 This Act may be called the 
Indian Succession Act, 1925 


’'2 In this Act, unless there is 
Definitions anything repugnant in the subject or 

context, — 

(o) “administrator” means a person appointed by 
competent authontj to administer the estate 
of a deceased person when there is no 
executor, 

(h) “codicil” means an instrument made in relation 
to a will, and explaining, altering or adding 
to Its dispositions, and shall be deemed to form 
part of the will, 

{bb) '^District Judge'" mean’: the Judge of a principal 
civil Court of original jurisdiction, 

(c) “executor” means a person to whom the execu- 
tion of the last will of a deceased person is, by 
the testator’s appointment, confided, 

(rf) “Indian Christian” means a native of India who 
IS, or m good faith claims to be, of immixed 
Asiatic descent and who professes any form 
of the Christian religion , 

(«’) “minor ’ means anv person subject to the Indian 
Majority Act, 1875, who has not attained his 
majority within the meaning of this Act, and 
any other person who has not completed the 
age of eighteen years, and “minority” means 
the status of any such person , 

(/) “probate” means the copy of a will certified 
under the seal of a Court of competent juris- 
diction with a grant of administration to the 
estate of the testator, 

io) “province” includes any division of British 
India having a Court of the last resort, and 
(h) “will” means the legal declaration of the inten 
tion of the testator with respect to liis propert> 
which he desires to be carried into effect after 
his death 


Sic. 2 I 


TllL ISblAN iUCCfeSSIOS ACf 


s 

This iccuon corrc<ponds to see. 3 ol the Indian Succession Act 1865 and to 
cc. 3 of the Private and Administration Act 1831 The words ha\c been 
arranged alphabclicallj and certain definitions ha\c been oniltcd Tlic rcaons 
for the omisivon ha\c been Uius sinted Tlie General Clauses Act 1897 (\ of 
1897) will apply to this Bill The definitions, Uierefore of person year month 
mmoNcabli. property mo\cable property txKal Go\crnmcnt and High Court are 
unnecessary and are omitted. Tlie definition of Bntisli India ha» also been 
omitted as the dtfiniiion in the General Cbuscs Act appears more suitable and 
dot, not change the sub tance of the hw — Ao/cs on Clauses 

2 Codicil —A codicil is an addition to or altcrat on his will made 
by a testator and annexed to and to be taken ns part of h s testament — 
C^olphm Part I c 6 s. 1 A codial is part of the will making together one 
testament— ridler \ Uoopet 2 \es. Sen 242 (per Lord Hardi ickc) A docu 
ment signed by the testator which came into the hands of the trustees at the 
“me time and under the same orcumstanccs as the will itself and ga/e directions 
la the trustees la a codicil though there is no reference to tlic mil itself — Ram 
Dulatw Dishueshwar 18NL.R 143 AIR 1923 Nag 105 (106) 

Tlie effect of a codicil is to bring the will down to the date of the codicil 
and to effect the ame dispoatuon of the testators property as would have been 
effected if the testator had at the date of the codial made a new will containing 
the same dispostion as in the original will with tlic alterations introduced by 
the codicil— (joeneicardcnc V Cooneuatdene 11931) AC 647 AIR 1931 (PC) 
307 ( 308) Re Champion (1893) I Ch 101 

^\he^e a codicil is properly attested and executed it is entitled to probate by 
Itself although it may be dependent by its language on an uiiallested will— 
tardincr \ Courthope 12 P D 14 

District Judge —The definition of Distnct Judge which existed m the 
Act of 1865 ivas excluded from the Act of 1925 but has been restored by the 
Indian Succession Amendment Act XVIII of 1929 on the following grounds — 
The Indian Succession Act 1865 contained in sec 3 a definition of the expres 
non Distnct Judge which was wide enough to include and was always held to 
ir elude a Judge of the High Court exercising probate jurisdiction on the Onginal 
Side The Consolidating Act of 1925 omitted this definition with the result that 
the expression District Judge cannot be held to include a Higi Court in the 
exercise of its ordinary or extraordinary ci\il jurisdiction m view of the definition 
contained in the General Clauses Act 1897 As the Indian S^ccesoion Act of 
1925 now stands numerous powers contained therein and gi\en to Dislnct 
Judge ha\e not been given to the High Court on its Original Side This effect 
of the omission of the definition of District Judge from the Act of 1925 was 
apparently not foreseen and it is pr{q?osed to restore it —Statement of Objects 
and Reasons (Gazette of India 1929 Part V p 209) 

By reajjn of this amendment the word Distnct Judge mil now include a 
High Court And as a further result of the amendment the High Court is 
now enabled to grant succession certificates — hi re Bholanatli Fol 58 Cal 801 
35 CWN 122 (124) AIR 1931 Cal 580 In re Aroonachellam 9 Rang 205 
AIR 1931 Rang 281 135 IC 80 Cven before the amendment the Madras 
High Court was of opinion that the erpression Distnct Judg as defined in 
the General Clauses Act included a High Court and that tlie High Court was 
th refore competent to grant a sicxession certificate — In re Kuppustcamt 53 
Mad 237 59 MLJ 17, AIR 1930 Mad 779 (781 782) 
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ukram 22 WR 409 (PC) a petition presented to the Collector in which the 
petitioner recited his intention to dispose of his properties to certain named 
persons after his death was held to be in the nature of a testamentary instru 
ment So also where a sonicss Hindu widow in pos-ession of her deceased 
husbands estate as such made a statement before a revenue official which 
was recorded by him to the effect that she wished the property to go after 
her death to her nephew and that S the person entitled to succeed her had 
no right to the property htid that sudi statement operated as a will in respect 
cf the property — Stngh v Sanual Stttsh 7 All 163 (167) Similarly 
v/here a certain person cau..ed the following statement to be recorded m a 
ua tb ul arz Musammat Sobni the wife of my son Sahg Ram shall be 
regarded as owner after my death held that the statement recorded in the 
ua tb ul arz amounted to a testamentary bequest in favour of Sohni — Mathura 
\ Bbtkhan 19 All 16 (18) IVhere a Hindu on taking a sor in adoption, 
executed a settlement as to what should be done by his wife and his adopted 
son after his death hdd that the instrument amounted to ? will as the 

disposition contained m it was clearly intended to take effect after the death 

of the executant and the fact that the document was styled a deed of settle 
ment was immatenal— Lofej/i»Mi \ Stibraman^a 12 Mad. 490 (492) If the 

conduct of the testator and the provisions of the document show that the 

irtention was pjrely testamentary the name of the document will not be very 
important — Rambhat v Lakshman 5 Bom 630 ( 636) 

The fact that a paper is drawn m the form of an' agreement and that it is 
registered as a deed of settlement are circumstances to be taken into considera 
t on although they per se do not amount to much'-Ra;ammal v Authtamml 
33 Mad 304 (306) 

Characteristics of Will —In ascertaining whether a document is s 
/ will one of the tests is to ascertain w hether the document is Ttioeable or no t 
The irrevocability of a document is perfectly inconsistent with i s being a will 
Therefore an ekrarnama which was a family arrangement arrived at to put an 
end to all future disputes in relation to the family properties and which was 
irrevocable in its nature could not be treated as a will— Si/a Aoer v Munsh Deo 
Nath 8 CWN 614 (619) s^e also Ra/ammal v Authartmal 33 Mad 301 
t307) Brtto V Rego 64 MLJ 650 146 I C 46 AIR 1933 Mad 492 (493) 

A Lord Penzance observes There are some tests which are applied in every 
case when a question is raised as to the testamentary character of a paper One 
0 ^ these invariable tests is whether the paper is revocable Apply that test and I 
tUnk that this application must fail on the ground that the instrument m 
question is irrevocable in all its parts — In the goods oj Robtnson (1867) LR 
’ P t D 385 (387) If an instrument is on the face of it of a testamentary 
character the mere circumstance that the testator calls it irrevocable does not 
alter its quality — Sagore Chandra v Digambar 14 CWN 174 (177) 3 IC 380 
case (1610) 8 Coke 82 (a) 

•On the other hand if an instrument is clearly a non testamentary instru 
ment the mere fact that the executant has reserved a right of revocation does 
not make it a will because as pointed out by Jarman in his I eatise on wdb 
the insertion of a clause of revocation so far from indicating an intention to 
make a will gives quite a contrary oilour to the transaction as a will does not 
require an express power to render it revocable — Stamp Reference 20 Bom 210 
(214) 

4Vhere a doaiment (deed of settlement) contains provisions which are 
pot of «n ambulatory character the presumption will be aga nst the testa 
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rnentary nature of the -document and the fact that such provisions are expressed 
to operate rn the future does not affect the nature of the document — Rajammal 
\ Authtamrnal 33 Mad 301 (307) 

A nother essentia l characteristic of a will is that the dispositions contained \ 
in it are to take effect after the death of the exeoitant The principal test to 1 
be applied IS whether the dis^ ition made takes effect during the lifetime of \ 
the executant of the deed or Aether it takes effect after hts decease iTlt 
la really of the latter nature it is a will it is ambulatory and revocable during 1 
lis life — Sagore v Digambar 14 C\\ N 174 (177) SIC 380 Bnto v Rego 
64MLJ 650 AIR 1933 Mad 492 (493) 146 I C 46 In the goods of Morgan 
L R IP & D 214 Robertson ' Smi/A L R 2 P & D 43 If an in trument 
(deed of trust) vests the property in trustees at once it is clearly intended 
to have immediate operation though the provisions as to the monagement and 
the ultimate beneficial interest in the property show that it na contemplated 
that its operation might extend beyond the lifetime of the executant — Stamp 
Reference 20 Bom 210 (213) Where the very words of the document showed 
that a present gift was intended that the donee was to be the owner of the 
gifted property from the very date of the document and thio intention was 
evident from the fact that the document was stamped with tlie full value of 
the property the document could not take effect as a testamentary document 
— f/wa Charan v Rakhal 46 CL S 145 AIR 1927 Cal 756 (757) 105 IC 
12 If the deed is intended to be an immediate and inevocab’e disposition of 
al the moveable and immoveable properties of the donor the mere fact that 
the donor reserves for his own use during his lifetime the usufruct of some 
of the pronerties does not take away the character of a gift and lead to the 
conclusion that the document is a will It is. a vabd deed of ph— Muhammad 
Abdul Cham y Fakkr Jahan 44 All 301 (314) (PC) But where a person 
"before his death made an instrument registered as a will but stamped as a deed 
whereby he gave his taluq to his brother reserving an intere t on the whole 
for his own life and in half for his widow after his death and the instrument 
did not purport to give anybody any possession or present interest until the 
death of the executant and the document contained-'other indicia of a testa 
rnentary character held that the reservation of the life interest n the donor did 
not by itself show that the document was not testamentary — Thakur Ishri Stngk 

V Thakur Raldeo Stngh 10 Cal 792 ( 802) (PC) followed in Venkalachalam 

V Govindosuomi 46 Mb.) 28S> AIR \924 Mad 60S (.606) 

"Where a portion of a document contained a legal declaration of the inten 
tions of the executant with respect to p-operty which he desired to be earned 
into effect after his death and other portions of the same document contained 
other provisions which he desired to be earned into effect during his lifetime 
held that the former portion amounted to a will within lh“ ireaning of this 
section There was no objection to one p»rt of an instrument operating m prae 
senti as a deed and another in future as a will — Ckand Mall v Lachhmi 22 
All 162 (163 164); Doe d Eh abeth Cross \ Arthur Cross (1816) 2 Q B 714 
If one part of a document is testamentary m its character it may be presumed 
that the remainder if the language is capable of ffiat constriction is also 
intended to be testamentary — In rt, homolakant 4 CL.R 401 (^03) 

Since a will must be regarded as speaking from the death of the testator 
the validity with reference to the devise of any particular property must depend 
upon the testators statutory or other hwful di posing power over that property 
at that time — httshna human v Rajendia 4 Lude. 122 A.1 R, 1929 (PC.) 121 
(122) 116 I C 397 
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Another characteristic of a will is that there should be o dtspn^titnn of 
froperty A document executed by a shebait of an endowed property appointing 
another person as a shebait for the purpose of carrying out the sheba and 
other rites after the death of the former is merely a document of appointment 
ard not a will there being no disposition of property — Chaitanya v Dayal 32 
Cal 1082 (108-1) 9 CWN 1021 Krishna Das v Kaltsunkur 1 IC 216 (218) 
UmaC/iaranv Rakhal 46CLJ 145 AIR 1927 Cal 756 (757) 

If the property whic h is thu siihiprt- nf disjvxiittnp is on*" in which th e 
exec^j nt has no pers on^ ri ght the document cannot be a wilh Thus where 
a Mohant b> means of a document dispo^ of property which does not belong 
to himself but to the idol or temple the document cannot be held to be a will— 
Chaitanya v Dayal supra 

Where a Hindu testator who was the sole coparcener of Cfrtain property 
made a will by which he appointed his wife and daughter his exeoitnces and 
in which he nominated as his son one V and directed that if he should die 
before adopting V his wife should after his death take V in adoption and gne 
his properties to that adopted son Hdd that the document was a will and 
not a mere non testamentary authonty to adopt It contained the appointment 
of executors and was executed by a testator who at its dati. had power to 
dispose of the property of which he purported to dispose — Venkatanarayana v 
Subbammal 39 Mad 107 (112) (PC) 

In Oudh a statement by a Talukdar contained in a letter addressed to in 
Goiemment m reply to a Government letter requesting him to submit an appR 
cation on the subject of primogeniture was held to amount to a vnll—Hur 
perskad v Shea Da%al 3 Ind. App 259 So aUo a wntten statement by an 
Oudh Talukdar m reply to the inquiries by Government issued in the districts 
under circular orders regarding the succession of Talukdars may come within 
the definition of a will m section 2,of the Oudh Estates Act (I of 1869)— 
FatdaraUv Tasadduk Rasul hhan 18 Ca! 1 (6 7) (PC) A fttter wntten br 
a talukdar to the Deputy Commissioner stating how the estate will devolve after 
the former s death amounts to a will — Dulahtn Jadunath v Btsheshar SOWN 
258 AIR 1931 PC 24^:25) 130 I C 306 

7 Joint will — Two persons can make a joint wil l — Jethabai \ Pur 
shotam 45 Bom. 987 (988) 23 Bom L R 393 Where two pereons make joint 
wills and one of them dies the survivor can revoke his will unless he has 
taken some benefit under the will of the deceased co-testator — Mtnaksht v 
Vishuanatha 33 Mad 406 (407) Persons may make joint wills which are 
however revocable at any time by either of them or by the urvivor 
I \ ]Qin t_wi ll may be made to tak e effect a fter the deat h of both testa tqrs 
I such a vvill remains revocable during the joint Jives by either with notice to 
1 the other but becomes irrevocable after the death of one of them if the survivor 
1 takes advantage of the provisions made by the other — ^Theobald on Wills, 

1 6th Edn p 17 

Mutual wills — In cases where each testator disposes of his property 
to the other the wills are termed muluat mils They are revocable dunng the 
lifetime of cither with notice to the other — Re Heyes 1914 P 192 

Holograph will — A will which is wntten by the testator himself is a 
holograph will A holograph wiU is recognized by Scotch law and can be proved 
a, a will although not attested. See Goods of Elliot 4 Ca! IC6 

Will may be conditional — ^Tlie testator may make a will condiuonal 
si thf* hapo^ning or not happening of a particular event Such a will cannot take 



Sec. 3) 


THE INDIAN SUCCESSION ACTT 


II 


effect if the condition be not fulfilled— Frfrwnrfiurt \ Edmond on 5 C U N 
178 (Notes) 

3 (1) The Local Government nn>, by notification Section 33 : 

m the local official Gazette, either 
trospecti\cl> from the sixteenth day of 
March, 1865, or prospectively, exempt 
from the operation of anj of the fob 
lo^\ mg provisions of this Act, namely, 
sections 5 to 49, 58 to 191, 212, 213 and 
215 to 369, the members of any race, sect or tribe in the 
province, or of any part of such race, sect or tribe, to whom 
the Local Government considers it impossible or inexpedient 
to apply such provisions or any of them mentioned m the 
order 

(2) The Local Government may, by a like notification. Section 2 

revoke an> such order, but not so that the revocation shall xjbcvm 
have retrospective effect of 1920 

(3) Persons exempted under this section o) cvempted (New) 
from the operation of any of the provisions of the Indian 
iiucccssion Act, 1865, undci section 332 of that Act are tn 

that Act 1 ef erred to as ‘‘exempted persons 

This section is based on section 332 of the Indian Succession Act 1865 
(X of 1865) but in the consolidated Bill it is necessary to confine its operations 
to those provisions are demed from that Act The use of the term 

exempted persons is a drafting device nhich enables the language of the Bill 
tc be shortened. ~Noles on Clauses Sub section (3) is new 

8 Exempted persons — ^The'followmg persons have been e.xeinpted 
from the operation of the Indian Succession Act lf^5 — 

Cl) Native Christians m the Province of Coorg See Gazette of India 1868 
p 1094 

(2) The Jews of Aden See Gazette of India 1886 p 707 

(3) The members of the races wiown as Khasias and Jjenlengs m the 
Khasia and Jaintia Hills m Assam See Gazette of India 1877 p 512 

(4) Mundas Oraons m the Province of Bihar and Orissa «ee 1 PLJ 225 
(226) 

VVTierc o/fer the decision of a case relating to succession oi certain lands 
belonging to an Oraon and during the pendency of the appeal a Notification 
v-as issued exempting the Oraons from the operation of the Indian Succession 
Act held that the deasion would be unaffected by the Notification and the 
appeal must be decided with reference to the law contained in the Indian 
Succession Act — T«ri Oraon v Leda Oraon 1 PLJ 225 (227) 20 CWN 1082 
36 I C 206 


Power of I.ocaI Gov 
emraent to exempt any 
race sect or tribe in the 
territories administered 
b> the Local Govern 
ment from operation of 
Act 
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PART 11 


Oi Domiciuc 


Section 331 
Act X of 
1865 


4 This Part 

Application of part 


shall not apply if the deceased was a 
Hindu, Muhammadan, Buddhist, Sikh 
01 Jama 


9 The words Sikh or Jaina are new and ha\e been added for the 
following reasons It is well settled that the word Hindu m section 331 of 
the Indian Succes ion Act 1865 and in section 20 of the Probate and Adininis 
tration Act 1881 includes Jainas and Sikhs (Cf ILR 31 Cal 11 etc) and 
ES the Hindu Wills Act 1870 which the Bill consolidates makes speaal mention 
01 Sikhs and Jainas they are separately mentioned throughoJt the Bill This 
and other similar sections may ne d to be qualified if and wlen the Special 
Marriage (Amendment) Bill which has just been passed by the Indian Legis 
lature becomes law — Notes on Clauses 


9A Right of adopted child to inhenl — According to the rules of 
succession laid down under the Succession Act an adopted child js not an heir 
entitled upon an intestacy to mhent the estate of his deceased aaoptive parent 
A Buddhist woman adopted a girl as a daughter in hetUtma form with a view 
to inhenti but she subsequently became a Chnstian and died as a Chnstian 
intestate Held that the adopted girl could not mhent— A/a Khm Than v A/a 
Ahma 12 Rang 184 AIR 1934 Rang 72 149 I C 1148 


Section 5 
Act X of 
1865 


5 (1) Succession to the immoveable property m 

British India of a person deceased shall 
be regulated by the law of British 
India, wherever such person may have 
had his domicile at the lime of his 
death " 


Law regarding succes 
Sion to deceased persons 
immoveable and move 
able property respec 
lively 


(2) Succession to the moveable property of a person 
deceased is regulated by the law of the country in which 
such person had his domicile at the time of his death 


lUustrattans 

(i) A ha\mg his domicile in Bntish India dies in France having moveable 
propierty in France moveable property in England and property both moveable 
and immoveable in British India The suoression to the whole is regulated by 
the law of Bntish India 

(n) A an Englishman having his domicile in France dies n Bntish 1"^ 
and leaves property both moveable and immoveable in Bntish India The 
succession to the moveable property is regulated by the rules which govern m 
i ranee the succession to the moveable property of an Englishman dying domiciled 
in France and the succession to the immoveable property is regulated by the law 
of Bntish India 

10 Principle and scope of section — The principle of pnvate Inter 
national Law is that all nghts over immoveable properties are governed by the 
law of the country where the properties are situated — Bonnaud v Etntle Cliaruol 
32 Cal 631 (640) 
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This section applies to intestate as well as to testamentary sjccession so 
that il a person oJ lorcign domsale dies hn\ing made a will respecting immove 
able properties situated m British India the British Indian Court will have 
jurisdiction to grant probate in respect ol that will see Bfiaurao \ Lakhsmtbai 
20 Bom 607 (609) In England al'O it has been the practice of the Courts 
of probate to grant probate of foreign wills whether executed abroad or not 
i' the testator has left personal property m England sec In the soods of De 
Pradet L R 1 P &, D 454 In the goods of Donna Marta 1 Ilagg 498 In the 
goods of De La Saussa^e LR 3 P & D 42 Not only succession to tmmove- 
abL property but the execution attestation and interpretation of wills disposing 
tf such properly and all questions rcbiing to it are also govern d by the law of 
the locality where that property is situate — Brodte \ Barry 2 V &. B 131, 

S udd V Cook LR 8 App Cas. 577 As regards moieable property since it 
takes its legal character from the domicile of its owner succession to it as well 
la nlL allcctins it arc regulated by the law o( the domicile of the owner and 
not by the law of the country where that properly may be found— v 
MehtUe 8 Cl £. Fin li 4riK»W \ Arnold 2 Myl S. Cr 256 Moveables are 
m contemplation of law always opposed to be situate m the country where the 
owner has his or her domicile liie situs of moveable is the domicile of the 
owner— A/iRer v Administrator Gon^at 1 Cal 412 (418) 

This section applies to the property of a private individual and not to the 
property of a State If a foreign or feudatory State holds land ii British India 
succession to such property follows the law of that State and not governed 
by the law of succe sion in British India— v Bur Smg 11 Cal 17 (24 
25) See also Samarendra v Btrendra 35 Cal 777 (SB) 

Parsi resident in Baroda dying having immoveable property 
m British India — Succession to such property — The question of status 
of parties is of course one to be deaded according to the law of domicile of the 
parties but succession to immoveable property m British India of a person 
deceased is as provided by sec 5 of the Succession Act regulated by law of 
British India wherever such person may have had his domicile at the time of 
hi death — Ratanshaur v Bamanjt 40 BoraLR 141 AIR 1038 Bom 238 
175 I C 200 

11 Onus of proof — ^Thc onus is on the persons who attack a settle 
ment (of moveable property) on the ground of nationality to show and show 
ccnclusively that the nationality of the settlor was foreign and if they succeed 
in doing so the onus is then on the persons supporting the sett’ement to show 
that the settlor had acquired a domicile m British India and that his estate 
should be administered according to the law prevalent in British Irdia — Bonnaud 
V Emile Ckarriol 32 Cal 631 (638) 

One demmle onlv , ^ A pel son can have only one sections 
affects succession to domicile for the purpose of the succes- Act x of 
moveable j^jg moveable property 

12 One domicile — ^Though a man may have two domiciles for some 
purposes he can have only one domialu for the purpose of succession — Somer 
tille V Somerville 5 Ves 750 (786) Forbes v Forbes Kay 341 Crookenden 
\ Fuller 1 Sw &. Tr 441 Thus a person not under an obligation of duty 
to live in the capital m a permanent manner as a nobleman or gentleihan 
having a mansion house (his residence) m the country and resorting to the 



14 


THE INDIAN SUCCESSION ACT 


ISec 9 


Section 7 
Act X of 
1865 


Section 8 
Act X of 
1865 


Section 9 
Act X of 
1865 


netropolis for any particular purpose or for the general purpose of residing in 
the metropolis shall be considered domialcd in the country; on the other hand 
a merchant whose business lies m the metropolis shall be considered as having 
his dominie there and not at his country residence — SomentUe v Somenilk 
5 Ves 750 (789) 

7 The domicile of origin of e\ erj person of legitimate 
Domicile of origin of is in the countr> m ^\hich at the 

person of legitimate time of his birth his father was domi 
ciled, or, li he is a posthumous child, 
in the country in which his father was domiciled at the tin e 
of the father’s death 


IliuslTOtion 

At the time of the birth of A his father was domiciled in England. As 
domicile of origin is m England whatever may be the country m which he was 
bom 

13 Domicile of origin — Every individual has at his birth become 

the subject of some particular country by the tie of national allegiance which 
fixes his political status and becomes subject to the law of the domicile which 
determines his civil status It is a settled principle that no man shall be 

without a donuale and to secure this end the law attributes to every individual 
as soon as he is bom the domicile of the father if the child be legitimate or the 
domicile of the mother if the child be illegitimate This is called the domicile of 
origin and is voluntaiy It is the creation of law not of the part}— per Lord 
Westbury in Udny v Udny LR 1 Sc. App 441 

By the expression doimole of origin is not meant the domiale of birth 
for the mere accident of birth in any particular place cannot in any degree affect 
the domicile If the son of an Englishman is bom upon a journey in foreign 
parts his domicile would follow that of his father The domicile of origin is 
that arising from a mans birth and connexions— Somert i//e v SomentUe 5 
Ves 750 (787) Forbes v Forbes Kay 341 If a child is bom while its parents 
are on a journey or temporarily absent from home the parents domicile and 
not the accidental place of b rth is the domicile of the child— Firebrnce v Fire 
brace 4 Ph D 63 (66) The donuale of ongm is that which a person acquires 
at his birth from his parents and follows the domicile of the parents It is 
not necessarily in itself local that is to say merely the place oi birth — Santos 
V Pinto 41 Bom 687 ( 697) 36 I C 227 

8 The domicile of origin of an illegitimate child is m 
Donuale of origin of the country m which, at the time of his 
lUeg itimate jdnld birth, hi s mother was domicile d 

13A The domicile of origin of an illegitimate child is tnat of its mother 
— Dalhousie v MacDonall 7 Cl & Fin 817 Urquhurt v Butterfield 37 Ch D 
357 

Continuance of domiale 9 The domicile of origin prevails 
of ong’o until a new domicile has been acquired 

14 Continuance of domicile of origin — The domicile of ongm 
!•> to prevail until the party has not only acquired another but has manifested 
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jid earned into execution an tnientton of abandoning his former domicile and 
taking another as his sole domicile — Someritlle v Samentlle 5 \es 750 (787) 

Every mans domicile of origin must be presumed to continue until he has 
acqu red another sole domicile b> actual residence with the intention of aban 
donmg his domicile of ongin — per Lord Woisleydale m Atkman \ Athnan 
3 Macq 877 A change of domicile must be a residence sme annio reverlendi 
" temporary residence for purposes of health travrel or business does not change 
the domicile Also everj presumption is to be made in favour of the original 
domiale No change can occur without actual residence in a new place No 
new domicile can be obtained without a clear intention cf abandoning the old — 
Lauderdale Peerage Case 10 App Cas 692 The domicile of origin once ascer 
tamed m law clings and adheres to the person until he chooses o divest himself 
of It by substituting a domiale of choice for the domicile of origin The 

law leans very strongly in favour of the retention of the domicile of origin 
It IS thought that a man does not lightly give up his domicile of origin and 
substitute for it a domicile of choice That being so in every c-se where there 
are no declarations of intention either way Courts would be slow to infer from 
the mere fact of residence however protracted that residence ma/ be the inten 
tion requisite to complete the substitution of the domicde of choice for that of 
origin The onus being upon the pen>on alleging that a man has acqjired 

1 domicile of choice he must prove to the Court that that man had that inten 
tion —Santos v Pinto 41 Bom. 687 (697 706 707) 36 I C 227 

10 A man acquires a new domicile by taking up his ^ 
Acouisition of new habitation m a country which is fgds' 

not that of his domicile of origin 
E xplanation — A man is not to be deemed to have taken 
up his fived habitation in British India merely by reason of 
his residing there m His Majesty’s cnil, military or air fotce 
rennet, 01 in the evercisc of anv profession or calling 

Illustrattons 

(0 A whose domiale of ongm is m England proceeds, ta BnUsh. India 
where he settles as a barrister or a merchant intending to reside there during the 
remainder of his life His domicile is now in Bntish India 

(ii) A who e dominie is m Et^Iand goes to Austria and enters the Austrian 
service intending to remain in that service A has acquired a domiale in 
Ausina 

(ill) A who e domiale of origin is m France corner to reside m British 
India under an engagement with the rovemment of India for a certain number 
of years. It is his intention to return to France at the end of tiat penod He 
does not acquire a domiale in Bntish India 

(ii) A whose domicile is m England goes to reside in Bntish India for the 
purpose of winding up the affairs of a partnership which has b en dissolved and 
with the intention of returning to England as soon as that purpose is accomplished 
He does not by such residence acquire a domiale in British India howev er long 
the re.>idence may last 

(t) A having gone to reside in Bntish India in the circumstances mentioned 
in the last preceding illustration afterwards alters his intention and takes up 
his fixed habitation in British India A has acquired a domiale in British India 
(ti) A whose domicile is m the French Settlement of Chandemagore is 
compelled by political events to take refuge in Calcutta and resides in Calcutta 
for many years m the hope of such political dian^ as may enable him to return 
T ith safety to Chandemagore He does not by such residence acquire a domiale 
in British India 
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(in) A having come to Calcutta m the circumstances stated m the last 
preceding illustration continues to reside there after such political changes have 
occurred as would enable him to return with safety to Chandemagoro and he 
intends that his residence in Calcutta shall be permanent A hao acquired a 
domicile in British India 

15 Domicile cf choice — A domicile of choice has been defined by 
Lord Halsbury in IKinaws \ Attorney General [1904] AC 287 as a permanent 
home that is to sa> a man who tabes up his residence in a p’uce other than 
that of hts domicile of origin real es it his domicile of choice if he intends that 
It should be his permanent home In sec 10 of the Indian Succession Act also 
t is said that a man acquires a new domicile by taking up hi« fixed habita 
tion in a country which is not that of his domicile of origin Here the term 
fixed is not quite so definite as the word permanent but it cc tainl> has the 
same meaning m this context and it is of the essence of the domicile of choice 
that the residence should be intended to be permanent that i to say a man 
making his choice should mean it to be final and definitely intend quatenus in 
illo exuere patnam that is to end his life in the residence which he had thus 

chosen m a new place or country— Saiitos v Pinto 41 Bom 687 ( 703 ) 35 IC 

227 The domicile of choice is acquired b> a combination of jaet vith tnten 
Uon The fact is re idence and the intention is tliat the residence should be 
permanent That is to say the intention must be to maJ p the domicile of 
choice m fact a residence and in intention a permanent residence— ' 
Pinto 41 Bom 687 ( 697 698) A domicile of origin cannot be loat by mere 
abandonment It is not to be defeated ammo merely but ammo et facto and 
necessanly remains until a subsequent domicile be acquired The acquisition 
of a domicile does not simply d pend upon the residence of the partj the fact 
of residence must be accompanied by an intention of permanently residing in 
the new domicile and of abandoning the former — De Bonnetal x D Bonnetal 

I Curt 857 ( 863 864) 

A Native Christian was bom in Goa of parents domiciled in Goa in 
Portuguese territory In 1858 at the age of fourteen he came out to Bombay 
and Ined there uninteiruptedly with the exception of bnef visits to Coa till 

bis death in June 1915 when he was 71 years old During the whole of his 

nature life in Bombay he earned on a flounshmg coach building busmes 
p oviding himself with a house near his f4Ctory Trom his conduct and declara 
tions from time to time it appeared that he had ettled m Bombay meaning 
it to be his fixed habitation Held that at any time between 1865 when he 
bad attained majority and 1915 the deceased had acquired a domicile of choice 

I I Bombay m substitution for the domicile of his origin m Goa and that the 
succession to the moveable property of the deceased was to be governed by the 
Indian Succession Act and not by the law of Portugal — Santos v Ptnlo 41 Bom 
687 (716 718) 36 I C 227 

ISA Conditions of change of domicile — ^To effect a change of 
domicile there must be an intention to settle m a new country as a permanent 
home and if this intention exists and sufifciently earned into effect certain legal 
cons“quences follow from it whether such consequences were intended or not 
ard perhaps even though the person in question mav have intended the exact 
cf untry The real e sen e of an assumption of a domicile of choice is intention 
\/here an Englishman comes out to India with the object of doing missionary 
work in India for the period of his life and founds a mission who e members 
cevole themselves to work in India throughout their lives whicn is undoubtedly 
1 1 ® own intention and further spend> the greater part of his life in India it 
ru t be h®ld that he has chos n an Indian domicile and that he is governed by 
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the provisiom oC the IntLati Succession Act — Thofms Edmund Tetgnmouth v 
/{ugh Carey 62 Cal 869 

Burden of Proof The question o( domicile shojld rot be confused 

xiUh nationalit) The question whether a person abandons his domicile of origin 
and acquires a new domicile latgelj depends on residence coupled with an intcn 
tion on his part to dioose the new country where he resides as his permanent 
hone in preference to the country of his birth The onus of proving an aban 
donment of the domiale of origin and acquisition of a new one is on the person 
who sets up such a change of domicile — Thomas Edmund Teignmoulk v Hugh 
Carey 62 Cal 8 p9 

“Explanation” — WTicre a per on has to reside m another country for the 
performance of a public dutj as Judge Consul etc it docs not lhereb> change 
the domiale of the person so residing— Attorney General \ Roue 1 H £. C. 31 


11 An> person mi} icquirc i domicile m British India Sectonii 
Spwal mode Oi « tinking and deijosilmg m some,^'^ 

qumng domiale in Bn office in British India, appointed in this 
tish India behalf by the Local Government, a 

declaration m writing under his hand of his desire to acquire 
such domicile, protidcd that he has been resident in B^iish 
India for one year immediately preceding the tiire of his 
making such declaration 

12 A person who is appointed by the Go en=ert of 
Domioie not acquired onc country to be its ambLji-frr, CO"- 

representad ^ h a=cu-er 

ment or as part of his country oocs not acquire z ctr:.G.e n 
the latter coiintrj bj rtajz of 
residing there in pursuance of his appo-rarar', c" dots 
any other person acquire such dominie b— c"', of 

residing with such first-mentioned pns-— a; pan of hjs 
family, or as a servant 


13 A new domicile contmues nriT te fi-iner domi- 
Contmuance ol new cile fias been t- s-/-, t, - 

domicile. beenacqmred " ‘ 

J6 Abandonment of domiea- rf , 

having been abandoned and a new dazx^ . j 

hVerwise abandoned and a third A?-*-' ^ 

al 1 Curt 856 (8b4) But ,'1'^ ’’ 

cannot be lost by mere abandrr — ^ e‘ 

another change of douaJe is cr— cf 
Mad 379 Stariey % Berea 3 f-* . ^ ^ 

not revive until an aar^Tsf a* 

Craxgxe v Lewin 3 Cert fl: ^ » 

■When a domiale is acqr^d tA f ^ C's" re d ~ 

absolutely ertmgmsfcfd cr 'Z-^ s 

the donuale of ong-a n e^ eV cr = 

—Udny \ JJdny j c* ••Ttn ^ s: ecs* 

§-3 ‘ 
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Section 14 
Act \ of 
1865 


The domicile of choice can be discarded as easily as it can be acquired 
b> fact and an uttentwn namely the fact of abandoning the rrsidence accom 
pamed by the intention that the abandonment shall be final and upon any such 
mere abandonment of one doiniale of choice without the acquisition of another 
the domicile of origin revives propno ngoie and without th need of any 
further act or intention on the part of the person A person may abandon 
hib domicile of origin and acquire a domicile of choice ab olutely good in the 
eje of the law and retain that domiale of choice as long as he pleases and 
may then again change his nund and determine either to substitute another 
Qomicile of choice for that which he means to abandon or to resume his doroicilfi 
of origin Just 4S domiale of dioice is easy to acquire so it is easy to 
abandon But for its abandonment two things are necessary the abandonment 
in {act and the intention that that abandonment shall be final and permanent. 
A man having acquired a domiale by choice may after many years turn home 
S ck and decide to abandon his domiale of choice and again accept his domicile 
of origin But if with the intention clear in his mind he should fail actually 
to abandon his domiale of choice and die before thus far giving effect Jo Jus 
intention the result would be that the domicile of choice would persist and th? 
distnbution of his estate would have to be govempd by it— Sa«/o5 v Ptnlo -41 
Bom 687 ( 697 700) Thus where a person born m Goa (m Portuguese terrj 
tcry) came to Bombay at the age of 14 and lived there up 1o his 71st year 
when he died and during the v hole of his life in Bombay he carrKo on a flourish 
ing business and built a house but it appeared that shortly before his death 
he had formed an intention of returning to Goa and end his days there, but 
this tnlenlton u.as not earned into effect it was held that in spite Of the intention 
c' the deceased to return to the domiale of his origin the domiale of choice 
continued to exist at the time of his death as the intention was rot accompanied 
b> the actual abandonment of the domicile of choice— I&id (at p 717' 

16A Resumption of domicile —The section does not sav how a domiolc 
may be resumed So long as both residence and intention to reside are not gi'cn 
up a domicile of choice is said to be retained The abandonment of one domicile 
of choice may coincide with the acquisition of unother or a person may at 
the same time resume his domicile of origin In case where a domiale iS 
d anged the domiale of ongin is abandoned and remains in nheyance during 
continuance of domicile of choice but it revives when there is no other domial® 
— Aing V Foxiiell 3 ChD 518 Doucelt v Gcoghegan 9 ChD 441 Cockerell 
V Cockrell 25 LJ Ch 732 In Lord v Colvtn 4 Drew 422 Kindersley 
\ C observed There is one pnnciple very well established namely that 
slighter evidence is required to warnmt the conclusion that a man intends tft 
abandon an acquired domiale and to resume his domicile of origin than is 
neces-ary to justify the conclusion that he means to abandon hjs domiale of 
origin and acqu re a new one 


14 The domicile of a minor follows the domicile of 
,, , , the parent from whom he derived his 

Minors domiale i i p _ 

domicile of origin 


Cvpiauation — ^Thc domicile of a minor does not change 
V itli that of his parent, if the minor is married or holds any 
oflicc or cmplo}incnt in the service of His ^^aJCSty, or has 
set up, with the consent of the parent, in an> d stmet busi- 
ness 
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17 Minor’s domicile — ^The Indian la\/ as to the domicile of the 
minor differs from the English law in this respect that in England after the 
death of the father children remaining under the care of the mother follow the 
domicile which she may acquire and do not retain that which their father had 
r* his death until they are capable of gaming one fay acts of their own — Pottngej 
V nightman 3 Mer 67 Johnstone \ Beattie 10 Cl & Fin 66 but in India 
the> follow the domicile of their deceased father 

15 By marria ge a wom an acq uires the domi cile-oflie 
Domicile acquired by husl3and,~rn^Jiad not the samo-domi 
woman on marriage Clle before 

18 Wife’s domicile — ^By_ marriage the domicile the husband 
becomes that of the wife and she retains it after the death ol her husband 
See Phillimore on the Law of Domicile Ch VI No XLI et seq 

18A Migration does not change character of estate — In the case 
0^ Maxlathi Anm \ Subbaraya Mudahar 24 Mad 650 it was he’d that migration 
bj the widow of a Hindu subject of French India to British India and acquisition 
cf a British Indian domicile did not change character of the estate held by the 
sidow and if she did not adopt the system of law prevalent among Hindus • 
m Bntish India the propert> inherited by her from her husband would be held 
fey her according to the customary law of Frendi India 


i 

I Section 15 
I ActXof 
1865 


Wifes domicile during 
mamage 


16 A Wife’s domicile during her Section 16 
marriage follows the domicile of her^^-^®* 
husband 


I^rception — The wife’s domicile no longer ■follows that 
bf her husband if they arc separated by the sertence of a 
competent Court, or if the husband is undergoing a sentence 
of transportation 

19 A married woman even though living apart from her husband has 
ro power to change her domiaIe_f?e Dalys Settlement 25 Beav 456 In the 
absence of a decree of judicial separation or divorce a wife cannot obtain a 
Separate domicile from tliat of her husband— /?e Mackerute (1911) 1 Ch 578 
Fven after divorce until she exercises her option of acquiring a new domicile 
rer mantal domiale is not chanj,ed— TfarrCMdcr \ MarTender 2 Cl & Fm 488 


17 Save as hereinbefo re otherwise provided in thi s Section 17 
Minors acquisition of Part, a pei^^s on cannot, during mi norit y, 
new domicile acquu^i-U-new domicile 

20 The principle is that a new domicile cannot be acquired by a party s 
own act during pupilage nor until the party is sm juris — Somerville v Somerville 
5 Ves 787 (per Lord Alvanle>) Forbes v Forbes Kay 341 

Upon attainment of majority the faculty of acquiring the domicile of choice 
obtains but until the new domicile of choice is acquired the domiale of origin 
subsists — Collier v i?jia (1841) 2 Curt 855 


18 An insane person cannot acquire a ne 
, , m any other way than by h 

t.=V‘dSSir“'!:“™°' followmg the domicile o 
person 


domicile Section I 8 
domicile 

loo5 

another 
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Section 19 
Act X of 
1865 


Section 4 
Art X of 
1865 


Section 331 
Act X of 
1865 


Section 2 
Mar Wom 
Prop Act 
in of 1874 


id 


21 The domicile of an insane person follows the domicile of his father— 
Sharpe v Crispin L R IP & D 611 The expression another person in this 
section means the person having the care and custody of the lunatic. 

19 If a person dies leaving moveable property In 
r, , British India, in the absence of proof 

Succession to move , ^ ^ ^ ^ 

able property in Bnush of an> domicile elsewhere, succession 
India in -bsence o! proof jq property IS regulated by the law 
of British India 

See 32 Cal 631 cited in Sec 5 under heading Onus of proof ' 


PART II! 

Maiiriage 

20 (1) No person shall, by marriage, acquire any in- 

Interests end powers terest m the property of the person 
not acquired nor lost by whom he or she marries or become in- 
capable of doing any act in respect of 
his or her own property which he or she could have done if 
unmarried 

(2) This section — 

(а) shall not apply to any marriage contracted 

before the first day of Januar>, 1866, 

(б) s halLnot ^ply > and shall be deemed never to 

'hav?~appli^ to any marriage one or both of 
the paitics to which professed at the time of 
the marriage the__jjjndu, Muhammadan, 
B uddhist. S i kh or Tama r eligion 

22 Scope — section does not apply to the mojeable property 
(«ituated in India) of persons not haimg an Indian domicile because the jnove 
ables are in contemplation of law supposed to be situated in the country where 
the owner has his. domiale Tlius where both the husband and wife were of 
English domicile and they raatned dunng their sojourn m India and the ques 
tion was whether after the death of the wife without leaving Iireal descendants 
the husband was entitled to her moveable property held that the question was 
li> be deaded with reference to English law and not under the Irdian Succession 
Act and according to the English law the husband was so entitled — Mdler v 
AdministTatoT General 1 Ca! 412 (420) But if the property is immoveable, 
and situated in India the Indian Succession Act applies even though the husband 
and wife have no Indian domiale — Ibid See Section 5 

S nee the wife has absolute control over her own property and the husband 
does not acquire any interest m it by marr age the Court m India will not w 3 
suit for judicial separation order the hu^and to give security for the wifes costs 
except under special nrcumstances — Pioby \ Proby 5 Cal 357 (362) But th? 
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case would be otherwise when the v,ife has no property of her own And there 
fore a wife without property of her oan seeking a divorce is entitled to have 
provision made by her hu band for the payment of her costs in the s'lit— Natali 
V Natali 9 Mad 12 (14) Bo^le v Boyle 30 Cal 631 (634) 

21 If a person whose domicile is not in British India 
Effect of mama e iT^^rnes m British India a person whose 
between*^ir^n domieded domicile IS in British India, neither 
and one not domiciled in party acouircs by the marnasre any 
^ rights in respect of any property 

of the other party not comprised in a settlemeni made pre- 
\ious to the marriage, which he or she would not acquire 
thereby if both were domiciled in British India at the time 
of the marriage 

23 Prior to the passing of this Act the preponderance of authority had 
been in favour of making the domicile of the husband or at least that of the 
mamage govern the nghts of the parties where the domiales of the husband and 
wife were different The Succession Act where either of the parties has an 
Indian domicile very reasonably submits all their nghts both as to moveables 
and immoveables to the temtonal law of India— il/iffcr v Admin itrator General, 
1 Cal 412 (420 421) 

This section deals with nghts ansing upon mamage and should not be read 
so as to include or be applicable to rights of tueeesston because nghts of succes 
« on to a person s estate do not anse upon the mamage but upon the death of 
that person. Therefore where a man having an English dominie married an Indian 
Christian woman possessing both moveable and immoveable properties m India 
and the question arose whether after the death of the wife the husband would 
be entitled to the moveable property left by her it was held tlat sec 44 had 
no application to the case bat that the case must be decided \“lh reference to 
ec 5 (which says that succession to the noveable property of a deceased person 
lig regulated by the law of the country of his dominie) and sec. 15 (which says 
that the wife acquires the domicile of her husband) and the combined effect of 
these two sections is that the succession would be decided with reference to the 
EwjUsh (aw awd Vivt bvisbawd Hiaa trvWled to witwivt, the wbcAa of Iha wife a 
n-oveable property to the exclusion of her next of km — Hill v Aimimslrator 
General 23 Cal 506 (511 512) 

22 (1) The property of a minor may be settled in 

Settlement of minors Contemplation of mamagc, provided 
property in contempia the Settlement IS made by the minor 
tion 0 iTamage appiobation of the minor’s 

father, or, if the father is dead or absent from British India, 
V ith the approbation of the High Court 

(2) Nothing in this section or in section 21 shall apply 
to any -will made or intestacy occurring before the first day 
of January, 1886, or to intestate or testamentary succession 
to the property of any Hindu, Muhammadan, Buddhist, 
S,kh or Jama 


Section 44 
Act X of 
1865 


Section 45 
Act X of 
1865 


Section 331 
Act X of 
1865 
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Section 331 
Aft X of 
1855 

Section 8 
Aft XXI 0^ 
1865 


Section 20 
Act X of 
1865 


Section 21 
Art X of 
1855 


Section 22 
Art X of 
1855 


PART IV 

Of Consu\nguinity 

23 Nothing } n this Fart jhalLapply to anj will made 
AppLcnhon of Port 'f mtestacy occurring before the first 

day of January, 1866, or to intestate 
or testainentary-siicce^on to the propel t> of any Hindu, 
]Muhammadan,-Bu(ldhist]^Ut, Jaina or rarsi 

24 Kindred oi consangumityus~tKFc^nection or rela- 
Kindred or consangm tioii of persons descended from the 

same stock or common ancestor 

24 Consanguinity — Consanguinity or kindred is de6ned to be itn 
culum personarum ab eodem supite descendenttum i ( the connection Or relation 
ol persons descended from the same stock or common ancestor *< Blacl Comm 
203 ated in Wilnams on Executors llih Edn Vo! I p 330 

Kindred — The definition of kindred given m this section does not apply 
to Hindus because it is limited to blood relations and excludes those who are 
rilated b> marriage whereas the word kindred when applied to Hindus includes 
fclations by marnage (eg sons wife ) — Dines Chandra v Biraj hatnim IS 
CWN 945 ( 950) U 1C 67 

25 (1) Lineal consanguinity is that which subsists 

T. - between two persons, one of whom is 

Lmealconsapgu.n.ty the 

other, as between a man and his father, grandfather and 
great-grandfather, and so upwards in the direct ascending 
line, or Ijetween a man and his son, grandson, great-grandson 
and so dow nw ards in the direct descending line 

(2) Lver> generation constitutes a degree, either as 
ccnding or descending 

(3) A person’s father is related to him m the first 
degree, and so likewise is his son, his grandfather and 
grandson in the second degree, his great-grandfather and 
great-grandson in the third degree, and so on 

The definition in this section is taken from 2 Black Comm 203 cited m 
Williams on Executors 11th Edn Vol I p 330 

Lineal con anguimtj comes strictly within the definition of itnculurn 
pCTsotarum ab eodem sttpile descendenltum since relations are uch as descend 
from one another and both of cmtnv from the same common anccUorSmtlh 
V Massey 30 Bom. 203 

26 (1) Collateral consanguinit> is that which sub- 

^ , . sists between two persons who arc 

Collateral con onguinitj Same Stock Or 

ancestor, but neither of whom is descended in n direct line 
from the other ' 
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(2) Tor the purpose oLasceAaii^ng'^iiV \vliat^efree of 
kindred anj collate ral rel ative stands^to a person dteeased, % 
It IS necessary to r<j3h^l^\\aids pcrs(^tIecrBii?aF^ 

to the common stoc^ 'm3 tnen QowimarSsno th^oilatcAl ' 
relative, a degree being allowed for each person, both ascend- 
ing and descending 


25 Collateral relations — Cotlalenl relations agree the lineal 
in this that they descend from the same stock or ancestor but differing in this 
tnat they do not descend one from the other Gillateral ! msmen are such then 
as literally spring from one and the same ancestor \ ho la the sltrps or root the 
sfipci trunk or common stock from whence these relations are branched out 
The mode of calculating the degrees in the collateral line for the purpose of 
ascertaining \”ho are the next of kin so as to be entitled to administration con 
terms to that of the a\il law and is as follows to count upwards from either 
of the parties related to the common stod and then downwards again to the 
other reckoning a degree tor each person both ascending and drscendmg or in 
0 her word' to take the sum of the degrees m both liOwS to the common ancestor 
—2 Black Comm 204 (207) oted in Williams on Executors (11th Edn ) Vol 1 
r 331 

Illevltn ate ehildrfn —This Act contemplates only those relations which the 
law recognises i c relations floinng from lawful wedlock It doea not contem 
p’ate'’illegitimate cluldren Therefore the son of one of two illegitimate daughters 
of the same parents will not be deemed a nephew of the other— Smif^ v Massey 
^ Bom 500 


Persons neia lor pur e 

pose of succession to be 27 For the purpose of succession, section 23 
similarly related to de- there IS nO distinction — Act X of 

ceased > 1865 

(o) between those who are related to a person de- 
ceased through his father, and those who are 
related to him through his mother, or 
(6) between those who are related to a person de- 
ceased by the full blood, and those who are 
1 related to him by the half blood, or 

(c) between those who were actually born m the life- 
time of a person deceased and those who at 
the date of his death were only conceived in 
the womb, but who have been subsequently 
born alive 


28 Degrees of kindred are computed in the manner on 24 

Mode of computing of sct forth m the table of kindred set out Act x of 
degrees of kindred in Schedule I 


lUuslTottons 

(i) The person who^ relatives are to be reckoned and his cousin german 
OT first Cousin are as shown in the td>le related in the fourth degree there 
being one degree of ascent to the father and another to the common ancestor 
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the Krand lather and from him one of descent to the uncle and another to the 
cojsm german making in all four degrees. 

(ii) A gnndson of the brother and a son of the unde i e a great nephew 
and a cousin german arc in equal degree being each four degrees remo\ed 
(in) A grand son of a cousin german is m the same degree as the grandson 
of a great uncle for tbej are both m the sixth degree of kindred 


PART V 


Intustatc SuccrssioN 


Preliminary 


Section 331 
Act X of 
1865 


Section 2 
Act X of 
1865 
Section 8 
Act XXI of 
1865 


29 (1) This Pirt shrill not apply to any intestac) 

... , „ ^ occurnnt^ before the first day of Janu- 

Application of Part <0.-^ . .1 x r 

T.r> 1866 or to the property of an> 

Ihndu, Muhammadan, Buddhist, StUi or Jama 


(2) Save as pi ovidcd in sub-section (I ) or by any other 
law for the time beinfj in force the provisions of this Part 
shall constitute the law of British India in all cases of 
intestacy 

26 Scope of section —Although this section ejiempts thi property of 
Hindus from the operation of this Act there is no prohibition to a Hindu succeed 
mg under it to the property of a Chnstjan~-Adnjin«/raltfr General v Ananda 
chart 9 Mad 466 (471) TTius a Hindu father can succeed to hi« Chnstian son 
(who was originally a Hindu but afterwards adopted Christianity)— Hindu 
brothers and sisters can succeed to the property of their deceased brother who 
had become a Christian— NePenbofa V Si/i^anfo 15CWN 158 (159) 8lC 41 
For the purposes of this section a Hindu (or Muhammada'i or Buddhist) 
means a per on who remains a Hindu (or Muhammadan or B..ddhist) at the 
time of his death It is not sufficient that he is of Hindu b nh and origin 
So jf a Hindu embraces Christianity and continues to be a Chnstian up to the 
time of his death he is not a Hindu mthin the meaning of this section and 
questions of succession to his estate upon intestacy are to be deteiroined by this 
Part of the Act — Nepenbala v Stltkanla 15 CVVN 158 (161) Kamauatt v 
Digbt}ai 43 Al! 525 ( 533) (PC) See also Ponnusamt v Dorasamt 2 Mad 
209 (211) AdmtntsUator GenenA y Anandachart 9 Mad 466 (471) Telbs V 
Saldanha 10 Mad 69 Dagree v PacoUt 19 Bom 783 (789) Converts from 
Hinduism to Chnstianity are governed b> the rules of inhentance in the Indian 
Succession Act and evidence cannot be admitted to show that they have as a 
class retained the Hindu Law rules of inhentance — Dagree v Paeotlt supra 


Brahmo — A person becoming a Brahmo does not necessary cease to be a 
Hindu that is to say omething more than mere becoming a Brahmo is necessary 
lor 2 man to cut hiroscJf off from Hinduism A dedsration under the 2nd Schedule 
cf Act in of 1872 (Special Marriage Act) is effective only for the purposes of 
that Act and does not involve a renunoation of the Hindu faith — In re Jnanendro 
Nath Roy 49 Cal 1069 26 CWN 799 AIR 1923 Cal 265 70 I C. 463 
Vtdya^avjt v Narandas 30 BomLR 139 108 1C 492 AIR 1928 Bom 7^ 
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(77) It should be noted that under the Special Mamage Act as amended in 
1923 a Brahmo may make a declaration professing the Hindu religion. 

Migrated Hindu — H a Hindu migrates to Burma and mames 
a Burmese woman that in itself may not necessanly deprive him of 
his Hindu status m the ej e of the law But if he has descendants 
who ha\e been bom and have alwajs lived in Burma and who have 
intermarried within its people then even though they may form a 
community of their own which inhents many traces of Hindu usages still if their 
u-age and religion arc of a character widely different from Hinduism the com 
mumty cannot be regarded as Hindu The people m Burma known as Kalais 
who are descendants from Hindus who bad mamed Burmese women are not 
Hindus within sec 13 of the Burma Laws Act or sec. 331 of the Indian Succession 
Act 1865 Consequently succession to the estate of a deceased Kalat is governed 
by the provisions of the Indian Succession Act and not by the Hindu or Buddhist 
Law— A/e led v Maung Chi 49 Cal 310 (324) (PC) 1 Bur LJ 15 AIR 
1922 P C 197 66 I C 609 

Chinese Buddhist — A Chinese Buddhist is not strictly speaking a 
Buddhist within the meaning of the exception contained m sec 29 because a 
Chinese whether m China or m India and Burma is ordinarily <> Confucian and 
this Confucianism is tinged sometimes with Buddhism sometimes with Taoism, 
and often with one or more of the other religions of China Therefore succession 
to the property of a Chinese Buddhist domiciled in Burma is governed by the 
Indian Succession Act— Phan Ttyak v Lm hym 8 Rang 57 (FB ) 124 I C 849 
AIR 1900 Rang 81 (103) 

Jews — JeiTS are governed by the Indian Succession Act— /n re Sarah Ezra 
58 Cal 761 A.IR 1931 Cal 560 (562) 134 IC 443 

Chnstian — If a Christian abdicates his religion by a clear act of 
renunciation and adopts Hinduism by undergoing formal conver ion and gives 
up hts Christian name and mames a Hindu according to Hindu ntes, he must 
be considered as a Hindu — Ralansi \ AdmtntjlraloT Genera! 52 Mad 160 AIR 
1928 Mad. 1279 (1283) 111 IC 364 

If a family of Hindus after becoiiung Christians continue to remain m 
coparcenership this fact will not entitle them to be governed by the Hindu law 
of survivorship but succession to theif property will be governed by the Indian 
Succession Act Thus where two Hindu brothers A and J became Christians 
but were living in coparcenary and then A died it was held that J could not 
take the whole property by survivorship The effect of the Succession Act is to 
■convert the coparcenary nghts into individual nghts and to subject such nghts 
ir cases of intestacy to the rules of succession provided by this Act — Tdlts v 
Saldanha 10 Mad 69 (72) The Bombay High Qxirt however expressed the 
view that the rules of succession contained in this Act would no*^ interfere with 
the nghts of coparcenership and survivorship prevalent m a Christian family 
converted from the Hindu religion — Francis v Gabn Chosal 31 Bom. 25 (31 
-2) dissenting from 10 Mad 69.- 

Even if It IS alleged that the deceased (a Hindu convert to Christianity) 
had by his acts made an indication that his succession was no» to be governed 
by the Indian Succession Act the Court wnll not accept any evidence on this 
point The plain question is was the deceased a Hindu or a Chnstian’ If he 
was a Christian the Succession Act rules would apply It is not for the Court 
to enter upon an examination of his conduct so as to prevent the Indian Succession 
Act getting Its full and proper application Were the Court to do so a situation 

S.— 4 
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uf confusion would be produced the ptain law of the Succession Act would "be 
euscerated and in each case inquiry might have to be entered upon as to 
whether a deceased subject of the Crown wished or by his acts compelled that 
the law of the land ^ould not aoply to his case — hamaivati v Dtgbijat 43 All 
525 (533 534) (PC) AIR 1922 PC 14 64 IC 559 

Armenians — ^The Indian Sjccession Act is applicable to Artnemans— 
^'oloon \ Johannes Morton 19 

Custom if overrules provisions of the statute — No custom shall be 
allowed to overrule the provisions of this statute ^VTiere a case is clearly governed 
fay the Indian Succession Act the Courts are bound to give effect to the rules of 
succession contained in this Act and are not competent to accept custom (eg 
a custom excluding females) as a reason for deviating from the p ovisions of this 
Act Since this Act contains no clause saving custom — Turn Araon v Leda Oraon 
PLJ 225 ( 228) 36 IC 206 

Sub section (2) — ^The provisions of sub section (2) show that the Ait 
of universal application in this coantr> unless a person claiming to be excepted 
can show that he is specifically excepted from the operation of its provisions— 
f^epett BaU v Sitt Kanta 15 CWN 158 (160) 8 IC 41 


Section 2o 
Act X of 
1865 


30 A person is deemed to die intestate ir respect of 
As to what property property of which he has not made 
deceased consider^ to a testamentary disposition which_is 
have died intestate capable of taking effect 


lUuslraltons 

fO A has left no will He has died intestate m respect of the whole of his 
p opertv . „ 

(«) A has left a will whereb> he has appointed B his executor but the will 
contains no other provisions A has died intestate m respect of the distribution 
of his property 

(ill) A has bequeathed his whole property for an illegal purpose. A has 
died intestate m respect of the distribution of his oropertj 

(iv) A has bequeathed 1 (XX) rupees to B and 1 000 rupees to the eldest son 
of C and has made no other bequest and has died leaving the sum of 2 OOO rui^es 
and no other propert> C died before A without having ever had a son A has 
died intestate in respect of the distnbjtion of 1 000 rupees 

27 Intestate — A nan is said to die intestate not on y where he hsi 
left no will but al!>o where he has died leaving a will whici is informally 
executed or is otherwise void and is thus incapable of taking effect as for instance 
where the sole legatee died djnng the Ji/etime of the testator— Er«Ao v Jerbos 
4 Bom 537 ^Vhere a testator makes a will with respect to a part of his property 
which IS situate in Canada but makes no will with respect to his properties 
situate in India he must be deemed to have died intestate n respect o! the 
Ltter properties withing the meaning of this section and no person can be executor 
in respect the eof — Nalku Ram \ Alliance Bank 30 P L R 326 AIR 1*^ 

Ct6 116 I a 558 
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CHAPTER II 

RueCs in casts or Intcstatts other than Parsis 

Chapter not to apply 31 Nothing in this Chapter shall 
to Parsis. apply to Parsis 1865^ 

32 The property of an intestate devolves upon the "P 
Devolution of such w ifc or husband, or upon those w ho are iges ° 
property of the kindred of the deceased, in the 

order and according to the rules hereinafter contained m 
this Chapter 

B'vplanaUon — A widow is not entitled to the provision 
hereby made for her if, by a valid contract made before her 
marriage, she has been excluded from her distributive share 
of her husband’s estate 

28 “Explanation” — ^The nile m this* Explanation is based on the 
English law The v,ndow s title under the Statute of Distributions may be barred 
bj a settlement before marriage excluding her from her distnbuti\ e hare of her 
1 usband s personal estate and even m the case of a female infant she may be 
barred of her right by such a settlement made before marriage vnil) the approba 
ton of her parents or guardians — Lord Buchnshamshire \ Drtt y 3 Bro PC 
4C2 

Bjt it IS otherwise when the husband by a tvdl makes a provision for his 
wife stating it to be in lieu of and in bar of all her claims or his personal 
e tate and then subjects his personality to a disposition which lapses or la void 
0 that the latter fund is liable to distnbution for then notwithstanding the 

V ord of the will the widow is entitled to a hare under the statute — Ptckering 

V Stamford 3 Ves 332 Carthshore v Chdte 10 Ves 17 18 The principle of 
this distinction is that where a woman has before marriage agreed to accept a 
consideration for her widows share she bound by h r contract whether her 
husband die testate or intestate but where there is no such contract but the 
provision in bar of the distributive share anses upon tlic husband s will it. is 
presumed that the motive for the widows exclusion originated in a partipJar 
design or purpose of the testator ti for the benefit of the person in favour of 
whom the property was bequeathed by him so tliat if the purpose be dis- 
appointed there is no reason wh> the bar of exclusion diould contnue — Williams 
on Executors (11th Edn ) Vol II p 1234 But thu principle r'’'not be applied 
tr a case where on the face of the wnll there is an inte tacy with language 
excluding the widow in absolute and comprdiensive terms from ani further share 
— Lett v Randall 3 Sm & G 83 


33 Where the intestate has left a widow — Art x*of ^ 

(a) if he has also left any luieal descendants, one- 1863 
Where .nteeWe he, propertj shall belong to 

left widow and lineal his widow and the remaining two- 
Sd^’Sed %nir'^ W SO to his lineal descendants 

widow and no kindred according to the rules hereinafter con- 
tained, 
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is 

(b) save as provided by section 3SA, if he has left no 

lineal descendant, but has left persons ^\ho are 
of kindred to him, one-half of his property 
shall belong to his widow and the other half 
shall go to those who are of kindied to him, 
in the order and according to the rules herein 
after contained, 

(c) if he has left none who are of kindred to him, 

the whole of his property shall belong to his 
widow 

29 Lineal descendants — ^The phrase hneal descendants means 
aescendants bom in lawful wedlock and does not include descendants o! a umon 
which 13 not that of husband and wife eg the offspring of a polygamous mar 
riage which is void under the English law — Sophta Bltn v Afarta Datid 12 
Burl T 48 51 IC 542 (544) 

A Hindu became a comert to Chnstiamty and died leaving a widow a broiher 
and a sister Held that as the deceased died a Christian succession to his estate 
would be go%emed by the Indian Succession Act and not by the Hindu law 
and under this section one half of the property will go to the widow and the 
other half to the brother and sister m equal shares (even though they 
Hindus)— NepeHta/a V StUkanta 15 CWN 158 (159) SIC 41 See Note 
26 under sec 29 

If a Hindu mames a Hindu girl and then embraces (^nstia-iity whereupon 
the wife refuses to live with him and renounces all claims on his estate she » 
not entitled after her husband s dedth to her share as a widow to whirfi but for 
the renunaation she would have been entitled under this section— Admtnaliatoi 
Genera! v Anandacfiart 9 Mad 466 (472) 


(New ) 


33A (f) Where the intestate has left a widow but no 

_ , . hneal descendants, and the » ett value of 

infeS^ his ptoperty does not exceed five thou 

and no hneal descend sand rupees^ the whole of his property 
' shall belong to the widow 


(2) Where the nett value of the property exceeds the 
sum of five thousand rupees, the widow shall be entitled to 
five thousand rupees thereof, and shall have a charge upoi^ 
the whole of such property for such sum of five thousand 
^ rupees with interest thereon from the death of the intestate 
at 4 per cent per aimnm payment 

{3) The provision for the widow made by this section 
shall be in addition and without prejudice to her interest and 
share in the residue of the estate of such intestate lemaininff 
after payment of the said sum of five thousand rupees, with 
interest as aforesaid, and such residue shall be distribufoo 
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111 accordance with the provisions of section 33 as if it were 
the ivhole of such intestate’s propci ty 

{4) The nett value of the propcity shall be ascertained 
by deducting from the gross value thereof all debts, and all 
funeral and administration expenses of the intestate, and all 
other lazvful liabilities and charges to which the piopeity 
shall be subject 

(5) This section shall not apply — 

(a) to the property of — 

(t) any Indian Christian 

(ti) any child or grandchild of any male person 
who IS or was at the time of his death an 
Indian Christian or 

(ut) any person professing the Hindu, Buddhist, 
Sikh or Jama teltgion the succession to 
whose property is, under section 24 of the 
Special Marttagc Act 1872 {III of 
1872), regulated by the provisions of this 
Act, 

(b) unless the deceased dies intestate in respect of 

all his property 

This section has been added by the Indian Succession (Arrendment) Act 
1926 (XL of 1926) in order to provide more liberally for the surviving widow 
where there are no lineal descendants in the case of a total intestacy For 
Statement of Objects and Reasons see Gazette of India 1926 Part V p 114 


34 Where the intestate has left no widow, his pro- Section 2S 
perty shall go to his lineal descendants ^ 865 ^°^ 
has wt Qp to those who are o! hindred to him, 
has left no kindred not being lineal descendants, according 

to the rules hcrcinaftei contained , and, 
if he has left none who are of kindred to him, it shall go 
to the Crown 


35 A husband surviving his wife has the same rights Section 43 
_ . in respect of her property, if she dies 

Rights, of widower x * * i , c 

intestate, as a widow has m respect of 
her husband’s property if he dies intestate 


30 Widower*s rights — ^The husband can only succeed to half of the 
property of his deceased wife in case she dies intestate leaving no lineal descen 
Gant But in the ab ence of any next of km the husband would be entitled to 
the whole of his wifes property as her heir — Canta Damyelu \ Cuntt Yesu, 
AIR 1925 Mad. 1110 (1111) 87 I C 354 
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DisUtbitfton whae thejc are lineal descenaants 


Section 29 
Act X of 
1865 


Section 30 
Act X of 
1865 


36 The rules for the distribution of the intestate's 
Rules 0 . d.str.but.on P™P<=i-ty (aftei deducting the widow’s 

share, if he has left a widow) amongst 
his lineal descendants shall be those contained in sections 37 
to 40 

37 Where the intestate has left surviving him a child 
Where intestate ha^ or childien, but no more remote lineal 

left child or children descendant through a deceased child, 
the property shall belong to his surviv- 
ing child, if there is only one, or shall be equallj divided 
among all his surviving children 

30 A Child — ^The word child does not include an illtgitimate child 
Words defining relations in this Act refer to relations flowing from lawful wed’oek 
-Saraft Ezra 58 Cal 761 AIR 1931 Cal 560 (562) 134 I C 443 


Section 
Act X of 
1855 


38 Where the intestate has not left surviving him 

Where .ntestate has any child, but has left a grandchild or 

left no child but grand grandchildren and no more remote 
child or grandchildren descendant through a deceased grand 
child, the property shall belong to his surviving grandchild 
if theie is only one, or shall be equally divided among all his 
s irviving grandchildren 

JUuslraltcn 

(i) A has three children and no more John Mary and Henry They all 
die before the father John leaving two children Marv three ard Henry four 
Afterwards A dies intestate leaving those nine grandchildren and no descendant 
of any deceased grandchild Each of his grandchildren will have one ninth 

(«) But if Henry has died leaving no child then the whole i* equally divided 
between the intestate's five grandchildren the children of John and Maiy 

Note — Illastration (c) of tins section has been transferred to sec 40 as 
Illustration (iv) as it properly relates to the latter section 


Section 32 
Act X of 
1865 


Section 33 
Act \ of 
1855 


39 In like manner the property shall go to the sur 

... . , viving lineal descendants who 'ire 

tVhere intestate has ^ 

left only great grand ncaiest m degree to the intestate, 

children or remoter lineal ^vhcrc they are all in the degree of 
escen ants. great-grandchild to him, or are all m 

\ more remote degree 

40 (f) If the intestate has left lineal descendants who 

Where intestate Stand in the same degree of 

leaves^lmcal' de ccndmits Kindred to him, and the persons through 
not all in same degree the more remote arc descended 

thoJe^fcj h° whom me from him are dead, the property shall 
more remote arc dese nd divided mto such a number of equal 
^ shares as ma^ correspond uith the 
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number of the line'll descend'ints of the intestate who either 
stood in the nearest decree of kmdicd to him at his decease, 
or, having been of the like degree of kindred to him, died 
before him, leaving lineal descendants who survived him 

(2) One of such shares shall be allotted to each of the 
lineal descendants who stood in the nearest degree of kindred 
to the intestate at his decease , and one of such shares shall 
be allotted in respect of each of such deceased lireal descen- 
dants, and the share allotted in respect of each of such 
deceased lineal descendants shall belong to his suiviving 
child or childien or more remote lineal descendants, as the 
cast may be, such surviv mg child or children or more remote 
Jineal descendants always taking the share which his or their 
parent or parents would have been entitled to respectively if 
such parent or parents had survived the intestate 

inustjaltons 

CO A had three cbldren John Mary and Henry John died leaving four 
children and Mary died leaving one and Henrv alone survived the father On 
the death of A intestate one-lhird is allotted to Henry one third to John s four 
children and the remaining third to Mary s one child 

(lO A left no child but left eight grandchildrerr and tn-o children of a 
deceased grandchild The property is divided into nine parts one of which is 
allotted to each grandchild and« the remaining one ninth is equally divided 
between the two great grandchildren 

OiO A has three children John Mary and Henry John des leaving four 
children and one of John s children diea leaving two children Mary dies leaving 
one child A afterwards dies intestate One-third of his property is allotted to 
Henry one third to Mary s child and one third is divided into four parts one 
of which IS allotted to each of John s three surviving children and the remaining 
part IS equally divided between Johns two grand children 

(it') A has two children and no more John and Mary John dies before 
his father leaving his wife pregnant Then A dies leaving Alary surviving him 
and in due time a child of Jomi is bom A s property is to be equally divided 
between Mary and the posthumous child 

Note — Illustration (iv) of this section was formerly Illustration (c) 
under sec. 31 of the old Act but as it Wi.s not appropriate under that section it 
ha been transferred to the present section 

Dist} ibutwn wha c there are no hncal descendants 

41 Where an intestate has left no lineal descendants, a?x of^ 
the rules for the distribution of his isss 
property (after deduct™? the widow’s 
no lineal descendants Share, if hc has left a widow) shall be 
those contained m sections 42 to 48 

Where intestate s 42 If the intesmtc’s father is living, SectionSS 
father living he shall Succeed to the propert> 

31 Under this section a Hindu father can sicceed to the property of his 
,on who had become a convert to Omstianity becau-^e the prohibition contained 
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in see 29 applies on!> to the propcrlj of n Hindu and there Is nothing in this 
Act to pre\ent a Hindu from succeeding to the property of a Chnslian— 
AdmmistTatoT Cenaal \ Anandachau 9 Mad 466 (471 472) «ee Notes under 
sec 29 


Section 3i/ 
Act X of 
1865 


43 


If the mtcstitc’s father is dead, but the intestate's 

,,,, * . . mother is li\ing and there are also 

\>Tiere intestates, , ® i-.i 

father dead but his brothers or sistcrs of the intestate 
mother brothers and hvintj, and there IS no child living of 
sisers i\mg dcccascd brother or sister, the 

mother and each living brother or sister shall succeed to the 
property in equal shares 


IltusUaUon 

A dies intestate sur\ned bv his mother and two brothers of the full blood 
John and Henr\ and a sister Mary ^ho is the daughter of hts mother but not 
of his father The mother takes one-fourth each brother takes one-fourth and 
Mary the sister of half blood takes one-fourth - 


Section 37 
Act X of 
1865 


44 I£ the intestate’s father is dead, but the intestate’s 
Whers inttstate s "lothcr IS living, and if an> brother or 
father dead and hts stster and the child or children of any 
“SS" and Sen ol •"'Other or sister uho maj hate died m 
any deceased brother or the intestate s lifetime arc also living, 
sister living mother and each living brother 

or sister, and the living dhild or children of each deceased 
Li other or sister, shall be entitled to the proper!) in equa 
shares, such children (if more than one) taking in equal 
shares only the shares which their respective paients would 
have taken if living at the intestate’s death 


JRusUation 

A the intestate leaves his mother his brothers John and Henr> and also 
one child of a deceased sister Mary and two children of George a , 

brother of the half blood who was the son of his father but not of his mowfif 
TTie mother takes one fifth John and Henry each takes one fifth the child oi 
Mary takes one fifth and the two children of Geoige dmde the remaining one- 
fifth equally between them 

Section 38 intestate’s father is dead, but the intestate's 

ActXof Where intestate s mother IS living, and the biothers and 
1865 father dead and his sisters are all dead, but all or any of 

™y''SceSed‘brotto Sr them have left children v\ho survived 
sister living the intestate, the mother and the child 

or children of each deceased brother or sister shall be entitled 
to the property in equal shares, such children (it more than 
one) taking m equal shares only the shares which their 
respective parents would have taken if living at the intes 
tate’s death 
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Tllustrattott 

A the intestate leaves no brother or sister but leaves his mother and one 
child of a deceased sister Mary and tvro childrai of a deceased brother, George. 
The mother takes one tiurd the child of Mary l^es one third and the children 
of George divide the remaining one third equally between them 


46 If the intestate’s father is dead, but the intestate’s 
mere intestate s mother IS living, and there is neither 


father dead but his 
mother living and no 
brother sis*er nephevv 
or niece 


brother, nor sister, nor child of any 
brother or sister of the intestate, the 
property shall belong to the mother 


Section 3^, 
Act X of 
1865 


47 Where the intestate has left neither lineal descen- 
. dant, nor father, nor mother, the pro- 
left nShi" Seal de^^ pert> shall hc di\ided equall> between 
Ino^*’ brothers and sisters and the child or 

children of such of them as may have 
died before him, such children (if more than one) taking in 
equal shares onlv the shares which their respective parents 
would have taken if living at the intestate's death 


Section 40 
Act X of 
1855 


48 Whoe the intestate has left neither lineal descen- 


\Vhe e intestate ha« 
left neither lineal des 
Cendant noi patent not 
brother nor sister 


dant, nor parent, nor brother, nor 
sister, his property shall be divided 
equally among those of his relatives 
w ho are in the nearest degree of 


kindred to him 


Section 41 
Act X of 
1865 


llluslrattQm 

(0 A the intestate has left a grandfather and a grandmother and no other 
relative standing in the same or a nearer degree of kindred to him They being 
in the second degree will be entitled to the property in equal shares exclusive of 
any uncle or aunt of the intestate uncles and aunts being only in the third degree 
(lO A the intestate has left a greatgrandfather or a greatgrandmother, 
and uncles and aunts and no other relatives standing m the same or a nearer 
degree of kindred to him. All of these being in the third degree will take equal 
shares 

(«0 A the intestate left a great grandfather an unde and a nephew but 
no relative standing m a nearer degree of kindred to him All of these being in 
the third degree will take equal shares 

(ly) Ten children of one brother or sister of the intestate and one child of 
another brother or sister of the intestate constitute the class of relatives of the 
nearest degree of kindred to him They wiH each take one eleventh of the 
property 

Note — ^The word Where has been substituted for If 


49 WTiere a distributive share in the pioperty of a Section 42 
Childrens advance person who has died intestate IS claimed 
ments not brought into bj a child, or any descendant of a child, 
hotchpot Qf person, no money or other pro- 

perty which the intestate may, during his life, have paid, 

S-5 
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given or settled to, or for the ndvancement of, the child by 
\vhom or by whose descendant the claim is made shall be 
taken into account in estimating such distributive share 
32 Depai-ture from English law — ^The rule in this section departs 
from the English law By sec 5 of the Statute of Distnbution (22 & 23 Car II 
c I 10) it IS provided that no child of the intestate except his heir at law who 
snail have any estate in the land by the settlement of the intestate or who shall 
be advanced by the intestate m his lifetime by pecuniary portion equal to the 
distributive shares of the other children shall partiapate with them in the surplus, 
but if the estate o given to sudi child by way of advancement be not equivalent 
to their shares then such part of the surplus as will make it so sliall be allotted 
tf him or her 2 Bhck Comm 516 The end and intent of this statute was to 
make the provisions for all the children of the intestate equal *is near as could 
be estimated — Eduards \ Freeman 2P ^tms 439 440 

The reason for departing from the English law has been thus stated by the 
Law Commissioners We propose to omit the rule of English Lw fay which m 
cises of total intestacy anything which a child may have received from the father 
in his lifetime by way of advancement is deducted from his share of the fathers 
estate This rule though founded upon a desire to equalise as far as possible 
the benefit derived by diildrcn from their fathers property often fails to eSect 
that object and proves productive of considerable inconvenienceo It tends to 
encourage minute and difficult investigations of matters of family account and it 
frequently interferes with the arrangement of a father who has given property 
to a child by way of advancement and yet has not _een fit to make any alteration 
in his testamentary disposition and those evils which are often felt in England 
would be much more felt m India — Gazelle oj India 1st July 1864 p 53 


CHAPTER III 


Special Rules tor Parsi Intestates 


Section 1 
Parsi Intest 
Succ Act 
XXI of 
18S5 


Old 

50 Where a Parsi dies 
Dmsion o! having a widow 

property and children, the 

wTdowand propert> of 

diildren of vvhich he dies 

intestate intestate shall be 

divided among the w idovv 
and children, so that the 
share of each son shall be 
double the share of the 
vv idovv , and that her share 
shall be double the share of 
each daughter 


General 
principles 
relating to 
intestate 
succession 

(o) 


New 

50 For the 
purpose of in- 
testate succession 
among Parsis — 
there is no distinc- 
tion between those 
who were actually 
born m the life- 
time of a person 
deceased and those 
who at the date of 
his death ivere only 
conceived m the 
w omb, but vv ho 
have been subse- 
quently born alive, 
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Old New 


33 Under the Parsi Succession Act 
brothers and sisters — Eraska v Jerabat 4 E 


(b) a lineal descendant 

of an intestate who 
has died in the 
life-tmie of the 

intestate \\ ithout 

leaving a widow or 
VM dower or any 

lineal descendant 
shall not be taken 
into account in 
determining the 
manner m which 
the property of 
which the intestate 
has died intestate 
shall be divided, 
and 

(c) where a widow of 
any relative of an 
intestate has mar- 
ried again in the 
life-time of the 
intestate, she shall 
not be entitled to 
receive any share 
of the property of 
which the intestate 
has died intestate, 
and she shall be 
deemed not to be 
existing at the 
intestate’s death 

widows and children come in before 

om 537 


51 Where a female 
Division of Parsi dies lea\ mg 
property a widower and 
widower and children, the 


children of 
intestate 


property of 
which she dies 


si (1) Subject to the 
Dmsionof provisions of SUb- 1865 


a mate 
intestate s 
property 


section (2), the 
property of 


among 
his widow 
duldren and 


which a male 
Parsi dies in- 


intestate shall be divided parents- testate shall be 


among the widow er and such divided — 

children, so that his share (a) where he dies 
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Old New 

shall be double the share of leaving a uidow 

each of the children and children, 

t among the widow 

and children, so 
that the share of 
each son and of the 
widow shall be 
double the share of 
each daughter, or 
(h) w here he dies 
leaving children but 
no w idow , among 
the children, so that 
the share of each 
son shall be double 
the share of each 
daughter 

(2) Where a male Parsi 
dies leaving one or both 
parents in addition to 
children or a widow and 
children, the property of 
which he dies intestate shall 
be divided so that the father 
shall receive a share equal to 
half the share of a son and 
the mother shall receive a 
share equal to half the share 
^ of a daughter 

34 WTiere a female Farsi dies intestate and possessed of estate real ^nd 
persondl her whole estate on her death \ests m her husband and children 
the shares dehned by this section — Shapurjt v Rustomjt 5 BomLR 252 

Sections 52 When a Parsi dies Dmsionof % 52 The pro- 

Dmsionof leaving children “Ses perty of which a 

property but no Widow property female Parsi dies 

SlSif' the property of rdSmd intestate shall be 

maleintes- -which he dies children divided — 

kavwno intestate shall be (a) where she dies 

widow divided nmongst leaving a widower 

the children so that the and children, 

share of each son shall be among the widower 

four times the share of each and children so 

daughter that the widower 
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Old 

after si:ch (Ijstrjbu- 
tion has been made 
shall be divided in 
accordance with the 
provisions of this 
Chapter as pro- 
pert) of ^\hlch the 
intestate has died 
intestate, and in 
making the division i 
of such residue the 
said deceased son 
of the intestate 
shah not he taken 
into account 

(h) If such deceased 
child ^vas a daugh 
ter, her share shall 
be divided equally 
among her children 

(c) If any child of such 
deceased child has 
also died during the 
life-time of the 
intestate, the share 
which he or she 
would ha\ e taken 
if living at the 
intestate’s death 
shall be divided m 
like manner m 
Accordance with 
clause (o) or clause 
(£>) as the case may 
be 

(d) Where a remoter 
lineal descendant of 
the intestate has 
died during the 
Iife-time of the 
intestate, the provi 
sions of clause (c) 
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54 If an) child of a 
Parsi intestate 
has died in his 
or her hfe-time, 
the widow or 
widower and 
issue of such 
child shall take 
the share which 
such child would ha\e taken 
if living at the intestate’s 
death in such manner as if 
such deceased child had died 
immediatel) after the 
intestate's death 


Division oI 
pre deceased 
child s sliare 
of intestate s 
property 
among the 
widow or 
widower and 
issue of such 
child. 


New 

shall apply mutatis 
mutandis to the 
division of any 
share to which he 
or she would have 
been entitled if 
living at the intes- 
tate’s death by 
reason of the pre- 
decease of all the 
intestate’s lineal 
descendants directly 
betvv een him or her 
and the intestate 


54 Where a Parsi dies 

Division of 
property 
where intes 
tate leaves 
no lineal 


\\ ithout leaving Act xxi of 
any lineal des- 
Cendant but leav- 
ing a widow or 
widower or a 
widow of a lineal 
descendant, the 
property of 
intestate dies 
intestate shall be divided m 
accordance with the follow- 
ing rules, namely 


descendant 
but leaves a 
widower 
widower ora 
widow of 
a lineal 
descendant 
which the 


(o) If the intestate 
leaves a widow or 
widow er but no 
widow of a lineal 
descendant, the 
widow or widower 
shall take half the 
said propert) 

(6) If the intestate 
leaves a widow or 
widower and also a 
widow of any 
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Old 

hneal descendant, 
his widow or her 
\\ idow er shall re 
ceive one-third of 
the said property, 
and the widow of 
any lineal descen- 
dant shall recene 
another one-third, 
or if there is more 
than one such 
widow, the last 
mentioned one-third 
shall be divided 
equally among 
them 

(r) If the intestate 
leaves ro widow or 
widower but one 
widow of a lineal 
descei dant, she 
shall leceive one- 
third of the said 
property or, if the 
intestate leaves no 
widow or widower 
but more than one 
widow of a lineal 
descendant, two 
thirds of the said 
propert> shall be 
divided among such 
widows in equal 
shares 

(d) The residue after 
the div'ision speci 
fied m clause (a), 
(h) or (r) has been 
made shall be dis 
tnbuted among the 
relatives of the 
intestate m the 



Sei 51 1 


THE INDIAN SUCCESSION ACT 


4i 


Old New 

order specified in 
Part I of Schedule 
II The next-of- 
kin standing first 
in Part I of that 
Schedule shall be 
preferred to those 
standing second, the 
second to the third, 
and so on in suc- 
cession, provided 
that the property 
shall be so distri- 
buted that each 
male shall take 
double the share of 
each female stand- 
ing in the same 
degree of propin- 
quity 

(c) If there are no 
relatives entitled to 
the residue under 
clause (d), the 
whole of the residue 
shall be distributed 
in proportion to 
the shares specified 
among the persons 
entitled to receive 
shares under this 
section 

35 On a Parsi d>ing intestate lea\mg hitn survmng c \Mdow sons, 
daughters the children of a predeceased son and the dnldless w oow of another 
p edeceased son and a posthumous daughter bom afterwards to the testator the 
sons widow IS entitled to a moiety of the share m the intesta^ s estate which 
would ha\e fallen to her husband had he died immediately after the intestate 
and the other moiety of such share devohes on the surviving issue of the 
intestate including the posthumous daughter and the children of his other pre 
deceased son It is not a condition precedent to the application of this section 
that the predeceased son of an intestate Parsi shall have left a widow and issue 
— Mancherjt \ Milhtbat 1 Bom 506 (510) 

Midouer — P a Parsi havnng died intestate a share m his estate was claimed 
bjr the plaintiff being the widower of D one of Ps daughter's who had pre 
S-6 



42 


THE INDIAN SUCCESSION ACT 


[Sea 5a 


ceceased P Before tlie death of p the plaintiff had married a^cm Held that 
lie was none the less a vndovrer of D withm the meaning of this section and 
V as therefore entitled to the share claimed by him in P s estate the word 
widower signifying a widower relatively to the deceased wife oniy and without 
consideration of tne fact or possibility of the widower remarrMng If the 
framers of the Act had wished to prOMdc against remarriage tliey might have 
used adequate language for the purpose as in Arts 10 and 14 r’ the Schedule 
( corresponding to Schedule II Part II of the present Act) and the omission to 
employ similar express word-j for cases falling under this section is significant— 
fehangiT v Perozbai 11 Bom 1 (S) 


Section 6 
Act XXI of 
1865 


Division of 
property 
when the 
intestate 
leaves a 
widow or 
widower but 
no lineal 
descendants 


Old 

55 Where a 
Parsi dies leaving 
a widow or 
widower, but 
without leaving 
any lineal des- 
cendants, — 


(a) his or her father 
and mother, if both 
are living o** one of 
them if the other is 
dead, shall take one 
moiety of the pro- 
perty tn fespcct of 
which he or she 
dies intestate, and 
the widow or 
widower shall take 
the other moiety 
provided that , 
where both the 
father and the 
mother of the in- 
testate survive him 
or her the father’s 
share shall be 
double the share of 
the mother, 


(&) where neither the 
father por the 
mother of the 
intest ite survives 
him or her, the 


New 

55 When a Parsi dies 
leaving neither 
lineal descen- 
dants nor a 
widow or widow- 
er nor a widow 
of any hneal 
descendant, his 
or her ne^tof 
km, m the order 
set forth in 
Jlof Schedule 
shall be entitled to succeed to 
the whole of the property of 
which he or she dies intestate 
The next-of-kin standinff 
first in Part II of that 
Schedule shall be preferred 
to those standing second, the 
second to the third 
on in succession, provided 
that the property shall be so 
distiibuted that each male 
shall take double the share 
of each female standing m 
the same degree of propin 
quity 


Division of 
property 
where intes- 
tate leaves 
neither lineal 
descendants 
nor a widow 
of any lineal 
descendant 
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Old. New 

intestate’s relatives 
on the father’s side, 
in the order speci- 
fied m Part J of 
Schedule II shall 
take the moiety 
which the father 
and mother would 
have taken if they 
had survived the 
intestate The next 
of km standing first 
in Part I of that 
Schedule shall be 
preferred to those 
standing second, 
the second to the 
third, and so on m 
succession, provided 
that the property 
shall be so distri- 
buted as that each 
male shall take 
double the share of 
each female stand- 
ing in the same 
degree of propin- 
quity, 

(c) where there are no 
relatives on the 
father’s side, the 
intestate’s w idow or 
widower shall take 
the whole 


56 When a Parsi dies 
Dnision of leaving neither 

lineal de^cen- 
intestate dants nor a 

li'SthIr ividOT\ or widow- 

■Widow nor er, his or her 

niriS of >'in. 'n 

descendants the order set 

forth m Part II of Schedule 


56 \Vhere there is no 
relative entitled 
to succeed under 
where there the Other provi- 
of this 

under the Chapter tO the 

KoSSer' Pr°!;‘=''‘y 

which a Parsi has 
died intestate, the said pro- 


Section 7 
Act XXI of 
1865 
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II, shall be entitled to succeed 
to the whole of the property 
IS to which he or she dies 
intestate The next of km 
standing first in Pait // of 
the same Schedule shall be 
preferred to those standing 
second, the second to the 
third, and so on in succes- 
sion, provided that the 
property shall be so distri- 
buted as that each male shall 
take double the share of 
each female standing in the 
same degree of propinquity 

Amendments —Sections SO to 56 have been amended by Act \VII of 
At pre ent the law that governs intestate succession among Parsis is that 
laid down in 1865 in Act No XXI ol that sear It is true the said Act has h«ti 
repealed fa> the Indian Succession Act No XXXIX of 1925 but this has ina * 
no change in the law as all the provisions of the Act of 1865 have been tncor 
porated verbatim m secs 50 to 56 and Schedule II Parts I and 11 of the Act ti 
1925 It has been felt for a long time by members of the Parsi Community tna 
this enactment more than 70 years old requires amendment both in f®® 
substance for Nanous reasons The meaning of some of its provisions is doubtfu 
some of these doubts have been removed by judicial decisions It is 
complete in some respects and some of these deficiencies have had to be supphc 
by other judicial decisions Certain other changes seem necessary m accordance 
with present day Parsi sentiment and usage The arrangement and language a 
require ome revision In order to remove doubts, supply deficiencies incorpora 
as far as possible the judiaal deasions which the community has accepts 
introduce changes commonly desired and make the arrangement more sjstema 
it has been thought best to redraft the whole enactment In making the 
so far as arrangement and language are concerned other parts of the Act of 1° 
have as far as possible been followed eg by introducing sub headings as m tn 
previous Chapter relating to intestate succession among non Parsis so as to 
a grasp of the subject as a whole For convenience the new sections of tn® 
Draft Bill have been numbered 50 to 56 so that they may be substituted for the 
original sections of the Act of 1925 now m force — Statement of Objects 
Reasons V de Calcutta Gazette 27th April 1939 Part VI p 56 


perty shall be divided 
equally among those of the 
intestate’s relatives who are 
in the nearest degree of 
kindred to him ” 



PART VI 

Testamentary Succession 
CHAPTER I 
Inti oductory 

57 (1) The proMsions of this Part which are set out Section 2 

AppUcaUon of cer in Schedule III shall, subject to the 
‘“chKTiistS'e"? lestnctions and modifications specified isro 
Hindus etc therein, apply — 

(а) to all wills and codicils made by any Hindu, 

Buddhist, Sikh or Jama, on or after the first 
day of September, 1870, within the territories 
winch at the said date weic subject to the 
Lieutenant-Governor of Bengal or within the 
local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at 
Madras and Bombay, and 

(б) to all such wills and codicils made outside those 

tenitones and limits so far as relates to 
immoveable property situate within those tern- 
tones or limits, and 

(c) to all wilU and codicils made by any Hindu, INew) 
Buddhist, Sikh or Jama on or after the first 
day of January 1927 to which those provi- 
sions are not applied by clauses (a) and (b) 

Provided that marriage shall not revoke any such will 
oi codicil 

Chan£;e — Clause (c) has been added by the Indian Succession Amend 
ment Act XVIII of 1929 Tlis amendment comes into force from the 1st day 
of January 1927 

As a result of this legislation all wills made by Hindus Tainas Sikhs or 
Buddhists in any part of British India on or after 1st January 1927 must be 
reduced to writing signed and attested But all wills made by a Hindu etc 
before the 1st January 1927 outside the areas governed by Ih® Hindu Wills 
Act ic outside the province of Bengal and the Presidency tovms of Madras 
and Bombay were valid even if made orally or unattested See Note 52 under 
sec 63 
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Section 331 
Act X of 
1865 


Section 2 
Act X of 
1865 


Section 46 
Act X of 
1865 


36 “Hindu” The «ord Hindu is used in a theological as distin 

guishcd from a national or racial sense A European docs not become a Hindu 
merely because he professes a theoretical allegiance to the Hindu faith or j» an 
ardent admirer and advocate of Hinduism and its practices but i^ he abdicates 
his religion by a clear act of renunciation and adopts Hinduism by' undergoing 
formal conversion gives up his Christian name deliberately a umes a Hindu 
name marncs a Hindu person m accordance with Hindu religious ntes nils 
himself off from his old environments and takes to the Hindu irode of Me 
such a case the Court may justly come to the conclusion that he has become 
a Hindu within the meaning of this Act — Ralansi \ AdmintitratoT Genejai 
52 Mad 160 55 MLJ 478 AIR 1928 Mad 1279 (1283) 111 IC 364 
Cutchi Memons are not Hindus within the meaning of this section they are 
Mahomedans to whom the Mahomedan law is to be applied — In re Hajt I}^^ 

6 Bom 452 (460) See also Haji Oosman v Ilaroon Saleh Mahomed 47 Bom- 
369 (383) As to who are and who arc not Hindus or Buddhists see notes 
under sec 29 

58 (1) The pro\isions of this Part shall rot appb 

General application of tcstamcntar> succession to the property 
of an> Muhammadan, nor, save as pro- 
vided by section 57, to testamentary succession to the pro 
perty to any Hindu, Buddist, StUi or /oi;ia, nor 
apply to any will made before the first day of January, 

(2) Save as provided in sub-section (1) or by any 
other law for the time being m force, the provisions of tms 
Part shall constitute the law of British India applicable to 
all cases of testamentary succession 

36A A Chinaman may be either a Buddhist or a Christian If * 
Confucian the provisions of Part IV regarding testamentary succession 
apply to his estate — Leong Home v Leon 7 Rang 720 AIR 1930 Rang 
(43) 121 IC 796 


Person capable 
making w'llls 


CHAPTER II 

Of WilivS and Codicids 

59 Every person of sound mind jio*^ 
° b eing a minormay dispose ot his^ pfo 
pertyTjy will 

HvplanaUon 1 — K married woman may dispose by 
of any property which she could alienate by her own ac 
during her life 

Explanation 2 — Persons who are deaf or dumb or blind 
are not thereby incapacitated for making a will if they 
able to know what they do by it 
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Explanation 3 — A person who is ordinanlj insane may 
make a w ill during an interval m which he is of sound mind 

Eiplauatwn 4 — No person can make a will while he is 
in such a state of mind, whether arising from intoxication or 
from illness or from anj other cause, that he does not know 
what he is doing 


lUusttations 

(i) A enn perceive v\hat is going on m his immediate neighbourhood and 
can answer familiar questions but has not a competent understanding as to the 
nature of his property or the persons who are of kindred to him or m whose 
favour it vvould be proper that he should make his will A cannot make a valid 
will 

(ii) A executes an instrument purporting to be his will but he does not 
understand the nature of the instrument nor the effect of its provisions. This 
instrument is not a v’alid will 

(lit) A being very feeble and debilitated but capable of exercising a judgment 
as to the proper mode of disposing of his property m^es a vnll This 15 a valid 
will 

Note — ^This section applies to Hindus Buddhists etc cc sec 57 and 
schedule III 

37 Sound mind — In order to constitute a sound disposing mind the 
testator must not only be able to understand that he is by his will giving the 
vrhole of his property to the object of his regard but must have capacity to 
cemprehend the extent of his property and the nature of the cairns of others 
V horn by h s will he is excluding from all partiopation m that property And 
the protection of the law is m no cases more needed than it is m those where the 
mind has been too much enfeebled to comprehend more objects than one and 
most espeaally when that object may be so forced upon the sttentioit of the 
1 nalid a» to shut out all others that might require consideration For this purpose 
It 13 essential that no disorder of the mind sliall poison his affections pervert 
hi sense of right or prevent the exercise of his natural faculties that no in ane 
d lusion shall influence his will in disposinj, of his property ani bring about a 
disposal of it which if the mind had been sound vvould not have been made 
But perversion* of moral feeling does not constitute unsoundness of mind — 
Harwood v Baker (18-10) 3 Moo P C 382 (290) Saradtndu v Sudhir 50 
Cal 100 (111) 69 I C 48 AIR 1923 Cal 116 Biajesuan v Basik 85 I C 
581 AIR 1925 Cal 739 (741) Ula Staha v Bi/oy Pratap 41 CLJ 300 
87 I C 534 AIR 1925 Cal 768 ( 771) 

A man is competent to make his wiJJ if he has sufficien'’ memory and 
intelligence to be able to comprehend the nature of his property to remember 
and understand the claims of relations and friends and to have judgment of his 
own m disposing of his property If a man possesses this amount of memory 
and intelligence he is a competent testator if he is not able to perform the 
mental acts mentioned then he is not a competent testator — ptr Warren J in 
Longford v Putdon 1 Ir R Ch 75 (77) Mere ability to sign one s name does 
rot necessarily imply the po session of the full mental powers requisite for a 
valid disposition of property Nor iii it suffiaent to show that the testator was 
conscious when he executed the instrument — Surendra v Ram Dost 47 Cal 
1043 (1053 ) 24 CWN 860 Susil Kumar -v Apsau 19CWN 826 (833) 27 I C 
2''6 Venkata Krtshnaya v Annapuim 10 MLT 304 12 IC 393 (398) It 
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In order that a uill may be found good by the Court it need not be proved 
that the testator was m a perfect state of health or that his mind was so clear 
as to enable him to give complicated instructions It is sufficient if it is proved 
thatjie was able to give the outlines of the manner m which his estate was to 
be disposed'^ and was able when the instrument drawn up by the lawyer 

V as read out to him to understand that his instructions in the mam had been 
complied with— Cord/iawdus v Bai Suiaj 23 Bom L R 1068 64 I C 257 AIR 
1921 Bom 193 (194) 

Where the will is not unnatural or unreasonable proof that the testators 
irental faculties were not impaired and that he knew what he was doing is 
enough proof of the will and it is not necessary for the propoinder to prove 
that the testator was capable of appreciating the claims of those persons who 
were excluded b> the will from participation in the property — Telu Ram v 
Badii Nath 100 I C 162 AIR 1927 Lah 609 (610) In the case of a will 
reasonable natural and proper in its terms it is not in accordance with sound 
rules of construction to apply to it those canons which demand rigorous scrutiny 
o'" documents that are unnatural unreasonable or tinged with impropnety — 
Jagram v Durga 36 All 93 (98) (PC) 16 OC 386 22 IC 103 Sarojitit 

V Ilaiida^ 26 OWN 113 (118) 

38 Presumption and burden of proof — The onu-) probandi lies 
in every, case upon the party propounding a will and he must satisfy the 
conscience”^ Ihe Court that the instrument so propounded is the last will of a 
freeTn'd capable^testator If a party writes or prepares a will under which he 
takes a benefit that is a circumstance that ought generally to excite the 
suspicion of the Court and calls upon it to be vigilant and jealous m examining 
the evidence in support of the instrument m favour of which it ought not to 
p onounce unless the suspicion is removed and it is judicially Sc.tisfied that the 
paper propounded does express the true will of the deceased— £«soo/ v Ismail 
178 I C 165 AIR 1938 Rang 322 If a party impeaches the validity of a 
Till on account of supposed incapacity of mind m the testator it will be 
incumbent on such party to establish such incapacity by the clearest and most 
satisfactory proofs. The burden_.of proof -rests upon the person attempting to 
inYaJidate_what on its face purports to be a legal act 2 Phill Evidence (7th 
Edn ) 293 Williams on Executors (11th Edn ) Vol I p 14 Sanity will be 
presumed till the contrary is shown — Cioom v Thomas 2 Hagg 434 Hence if 
there is no evidence of insanity at the lime of giving the instructions for a will 
the commission of suicide three days after will not invalidate the instrument 
by raising an inference of previous derangement — Burrous v Burrous 1 Hagg 
109 

In ordinary caacs execution of a will by a competent testator raises the 
picsumption (sufficient if nothing appears to the contrary to establish) that 
he knew and approved of the contents of the will — Piayag human v Sua Pjosad 
42 CLJ 280 93 I C 385 AIR 1^>26 Ca! I (30) Also under ordinary 
circumstances the competency of the testator will be presumed if nothing appears 
to rebut the ordinary presumption— Canpetrao \ Vasantrao 34 BomLR 1371 
/ I R 1932 Bom 588 (590) 141 I C 747 As the result of these two presumptions 
in ordinary cases at least in many cases, proof of execution of the will is 
enough But where the mental capacity of the testator is challenged by evidence 
the Court ought to find whether tlie testator was of sound disposing mmd and 
did know and approve of the contents of the will — ]\oomesh \ Rasltnohtm 
21 Cal 279 (290) Raj Bachan Sin^h \ Sbatianjt 5 OLJ 519 47 I C 963 

S-7 
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(966) The onus probandt lies in everj case upon the propouncer of the 'wiD 
and he must satisfy the conscience of the Court that the instrument so propounded 
IS the last \ ill of a free and capable testator The burden of proof thus cast 
upon the propounder is m general discharged by proof of capaatj and the fact 
of execution and when these have been proved the Court will under ordinan' 
circumstances assume from them the knowledge of and assent to the contents 
of the instrument by the deceased and without requiring further evidence will 
pronounce for the will — Surendra v Rant Dasst 47 Cal 1043 (1052), 24 
CWN 860 Lila Stnka v Btjoy Pratap 41 CLJ 300 87 I C 534 AIR. 
1925 Cal 768 (769) Muiad v hhadtm 114 PWR 1911 12 I C 49 (51) 
The onus is m general disdiarged by proof of capacity and fact of execution 
fiom which know'ledge of and assent to the contents of the instrument is 
assumed — per Parke B in Bauy v ButUn (1838) 2 Moo PC 480 That 
the testator did know and approx e of the contents of the alleged will is therefore 
part of the burden of proof assumed by every one who propounds it as a will 
This burden is satisfied prtma facie in the ease of a competent testator b> 
proving that he executed it But if those who oppo e it succeed by a cross 
examination of the witnesses or otherwise in meeting this prma facte case 
the party propounding mast satisfy the tribunal affirmatively that the testator 
did really know and approve of the contents of the will in question before it 
can be admitted to probate —per Lord Penzance m Cleare v Cleare LR ^ 
PAD 657 Surendra v Jabnabtcharan 56 Cal 390 119 IC 17 AIR 19' 
Cal 484 (489) WtlUam Robins \ Notional Trust Co Ltd 4 
(PC) 101 I C 903 AIR 1927 PC 66 (68) Wherever a v ill is prepared 
under circumstances which raise a well grounded suspicion that it does not express 
the mind of the testator— the suspicion being one inherent in the transaction 
itself and not the doubt that may arise from a conflict of te timony 
becomes apparent on an investigation of the transaction— the Court ought not 
to pronounce in favour of it unless the suspicion is removed the onus to do 

0 being on the propounder — Prasanna Aumoti v Baikuntha Noth 49 Cal 13 

(148) 25 CWN 779 Saroiim \ Hartdas 26 CWN 113 (116) Z. 

testator s sanity is disputed the burden of proof lies on the per on propounding 
the will to prove affirmatively that the testator was of «ound mind at the date — 
o( execution and that he knew understood and approved of its contents 1 
the insanity of the testator before the date o*" the will is once established the ^ 
burden of proof lies on the person propounding the will to show that it 
made after the testators recovery or during a lucid interval If however it is 
rot established or habitual insanity does not exist the burden o*^ proving a^tua 
irsanity at the date of execution of the will is shifted to the person impeaching 
the ynW—Ganpatrao v Xosanlrao 34 BomLR 1371 AIR 1932 Bom 5w 
(590) 141 I C 747 , Susil Kumar v Apsan 19 C W N 826 (831 ) 27 I C 276 

I' a party wntes or prepares a will under which he takes a benefit that i» ^ 
circumstance which ought generally to excite the suspicion of the Court an 
cause it to be vigilant in examining the evidence in support of the will — 

V Buthn (supra) Raj Dulart v Krishna 'Bibi 7 PiT 203 95 I C 103 
AIR 1926 Pat 269 Itnayaka v Sakharam 102 I C 635 AIR 1927 ^ag 
261 Rangatta v Shtshappa 51 Bom 258 29 BomLR 327 101 IC 416 
Sarat Kumart v Sakht Cband 8 Pat 382 (PC) AIR 1929 PC 43 (47) 

1 C 471 UTicre a person propounding a will is entitled to large benefit under it 
(he Court will demand very clear and stnet proof as to the genuineness of the w' 
and of the disposing mind of the testator — Sooramma v iarabati Xarakaiu 
101 IC 828 AIR 1927 Mad 708 (709) Surendra v Jnamndta 55 CLJ 
189 AIR 1932 Cal 574 (576) 139 I C 237; Canpalrao v \aanttao supra 1 
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\ Sitaraman 8 Rang 179 (PC) AIR 1930 PC 24 (25) 121 

IC 230 

If a will js made under circumstances which incontestably show that the 
il ness of llie testator had caused «erious anxiety to his relations at least three 
days before his death and that on the day of his death his condition was 
such as to necessitate the attendance of three physicians on fi\e occasions at his 
bedside and the will was alleged to ha\e been executed 2 hours before his 
death the Court must scrutinize with care and caution the evidence as to his 
testamentary capaaiy at the time of execution of the will— S»sil Awmar v 
Apsart 19 C^\ N 826 (830) 27 I C 276 Wliere the testator was seized 
with cholera and it was alleged that though m the throes of that disease he 
still was able to summon his nearest male relative (the propounder of the will) 
to get him to call in WTitcrs and witnesses to dictate the will to have a draft 
prepared to have the will fresh copied and then to ececute it held that very 
cogent evidence would have to be called to show that the te tator was m a 
position to do this having regard to his condition and the illness from which he 
was suffering — Padma Prtya v Dharma Das 15 CWN 728 (729) 10 I C 965 

Where a testator is of sound mind when he gives instructions for a wiH 
but at the time of signature accepts the instrument drawn m pursuance thereof 
believing that it has been drawn up according to his instructions then even if 
at that time he is not able to follow or understand all its provisions still he 
must he deemed to be of sound mind when it is executed— Perera v Perera 
119011 AC 334 Kusum humau \ Satuhendta 13 CWN 1128 (1131) 3 
IC 787 Venkatas Baigtammat 23MLJ 54 14 1 C 550 (552) 

The mere fact that the provisions of a will are unjust (as for instance 
where the testator possessed of property of value exceeding 3 lakhs of rupees 
left only an annuity of Rs SO a month to his wife and gave the entire estate 
to his infant brother) should not lead the Court to presume that the will could 
not have been made by a person with a sound disposing mind — Surendra v 
Rant Dasst 47 Cal 1043 (1065) ^Vhen a will has been once made and is 
..pparently m perfect form and the evidence of the attesting witnesses is to be 
trusted few things can ba more dangerous than to attempt to re create the 
kind of will that the man ought m the opinion of the Court to have made 
Once the man s mmd is free and clear and is capable of disposing of his property 
the way in which it is to be disposed of rests with him and it is not for any 
Court to discover whether a will could not have been more consonant either v?ith 
reason or with justice — ATUnaehellam v Ramasuamt 30 MLJ 555 (PC) 35 
IC 1 (3) 20 C^\ N 673 A Court will not reject a will merely because its 
ler ms ap pe ar extraordinary if'there Ts clear evidence of due execution by a 
^rnpetent testator But where the terms are unusual and the evidence of testa 
mentary capaaty doubtful~the vigilance of the Court-will bF roused and 
before pronouncing for Ac will the Court will require to be satisfied beyond all 
doubt that the testator was fully cognizant of its contents and was in a condition 
to exercise thought judgment and reflection respecting the act he was doing — 
Sustl Kumar v Apsart 19 CYi N 826 (833) 27 1C 276 

It is one of the painful consequences of extreme old age that it ceases to 
excite interest and is apt to be left solitary and neglected The control which 
the law still gives to a man over the disposal of his property is one of the 
most effiaent means which he has m protracted life to command the attentions 
due to his infirmities For these reasons the power of disposing of property 
in anticipation of death has ever been r^arded as one of the most valuable 
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who prepared a will m conformity with such uistmctions which was aftenvards 
dul> executed by the testator the Court required an affidaMt from the drawer 
of will stating the nature of the signs and rnotions by which the instructions 
were communicated to him — In the goods of Oaston 2 Sw & Tr 461 In the 
goods of Geale 3 Sw &. Tr 431 

A hlind per&on may make his wiH by declanng his intention before a suffi 
cient number of witnesses But it is not necessary that the will prepared in 
accordance with his declaration should be read o\er to him It is sufficient if 
there is satisfactory proof before the Court of the testator s knowledge and 
approval of the contents of the will— FmcAom v Eduards 3 Curt 63 affirmed 
4 Moo P C 198 

41 Expl 3— Lunatic, Lucid interval —A lunatic that is a person 
usually mad but having intervals of reason cannot during the time of his 
insanity make a testament nor dispose of anything by will But a will is not 
revoked by the subsequent insanity of the testator — Williams on Executors 
(11th Edn) \ol I p 14 Halsbury s Laws of England Vol 28 p 582 

If_a lunatic person lias clear or calm intermissions (usually called lucid 
intervals) then during the time of such quietness and freedom of mind he may 
make his testament appointing executors and disposing of his goods at pleasure 
-—Swinburne Part 2 s 3 p 3 Hall \ Warren 9 Ves 610 If you can 
establish that the party affected habitually by a malady of the mind has 
intermissions and if there was an intermission of the disorder at the time 
cf the act that being proved is sufficient and the general habitual insanity will 
not affect it but the effect of it is thus it mverts the order of proof and of 
presumption for until proof of an habitual insanity is made the presumption 
IS that the party agent like all human creatures was rational but where an 
habitual insanity of the mind of the person who does the aa is established there 
the party who would take advantage of an interval of reason must prove it — 
pet Sir William Wynne in Cartnught v CortwrtgAt I Phillim Rep 100 See 
also Canpatrao \ \ asantrao 34 BomLR 1371 AIR 1932 Bom 588 (590) 
141 I C 747 

^Vhere it was proved that the testator had been once in a lunatic asylum 
long (30 years) before he executed the will but there was nothing to indicate 
that he was insane when he made the will the will would not be invalid — 
Anuiar v Secretary of Slate 31 Cal 885 (894) 

42 Expl 4 — Drunkenness — He that is overcome by dnnk during 
the time of his drunkenne s is compared to a madman and therefore if he 
make his testament at that time it is void in Jaw whw^ is to be understood 
when he is so excessively drunk that be is utterly depnved of the use of reason 
and understanding otherwise albeit his understanding is obscured and his 
memory troubled yet he may make his testament 

Swinburne Part 2 s 6 ^Vhere it appeared that the testator was a per^n not 
properly insane or deranged but habitually addicted to the use of spirituous 
liquors under the actual excitement of which he talked and acted in most 
respects like a madman still if at the time of execution of the will the testator 
X as not under the excitement of liquor he was not to be considered as insane at 
tlie time of making his will and it was therefore valid— Ayrey v Hill (1824) 2 
\dd 206 ( 210) 

Even if the testator was not wholly free from the exciting nfluence of dnnk 
at the time when the will was executed still if the excitement did not exist in 
such a degree as to prevent the testator from appreciating and understanding 
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the tcstnmcntar> act m all iti bcaniit:^. it would not inN'alidatc the will— 
Swrfnrfra \ Kant Dost 17 Cal 1013 (lOoS) 21 Cl\ N SCO 

Where a testitor who wa» a hcivj drinker wa^ sober at the time when 
he went to the lawjcra ofTicc to i:i\e instructiom for the drawing up of a will, 
the fact that he was not in n norm'll state of mind at the time of signing the 
\ ill was immaterial— If oo/mcr \ Afrs Daly 1 Lah 273 (.177) 

43 Old age, illness, inrinnity, etc —Old etc alone does not dopm! 
a man of the cap3cit> of making a testament for a man ma> frccl> nuKC his 
testament how old soc\cr he be since it is not the integrity of the body but 
of the mind tint n requisite m testaments, ^ct if a man in his old age becomw 
a \cr> child in the understanding or rather in the want thereof or b> reason of 
extreme old age or other infirmit} he becomes so forgetful that he knows rot 
his own name he is then no more fit to make his testament than a natural fool 
or a child or a lumtic person— Swinburne Part 2 s. 5 pi li Godolphir Part I 
c 8 s 4 Fxtreme old age rai'ics some doubt of capacit> but only so 
to excite the Mgilance of the Court— \ Ilarriscn 2 Phillim -161 
And in eases where no insanity lias either existed or been supposed to exi^ the 
inquiry as to capacity simply is whether the mental faculties retain sumof” 
strength fullj to comprehend the testamentary act about to be done Bu 
when lunacy or unsoundness of mmd has previously existed the imestigation 
IS of a totally different character— per Dr Lushington m Punsep \ Dyet Somof 
10 Moo P C 278 

The law docs not require that the testator must possess his mental faculti 
in the highest degree possible or that he must possess them in as large a peaMre 
as he may formerly have done Though the mind may be in some de^ 
debilitated and the memory may have become in some degree enfeebled it 
sufficient that there is enough left to enable the testator clearly to discern an 
discreetly to judge of all those things and all those circumstances 
nto the nature of a rational fair and just testament— v Coodjtiio 
(1870) LR 5 QB 549 (567) The testator may be subject to senous infinni«« 
affecting more or less his mental vigour and yet be equal to making his wi " 
Banntster v Bannuler 45 NJEq 702 li esteolt v Sheppard 51 NLEq ® 
(318) A will cannot be invalidated by mere proof of serious illness 

general intemperance of the testator m order to set it aside there must be ce 

evidence that the illness of the testator so affected his mental faculties as 
make them unequal to the task of disposing of his property — Bur SmS 
Uttam Stngh 38 Cal 355 ( 367) (PC) Naroin Deo v Kusum human 40 K- 
597 (603) (Pat ) Nabagopal v Sarala 57 CL J 71 AIR 1933 Cal 574 {575J 

In Swtnjen v Sutnfen 1 F & F 584 a will made by a testator m 

old age and in the last stage of bodily infirmity was held to be valid 
charging the jury Byles J said To constitute a good testamentary dispositio^ 
the testator must retain a degree of understanding to comprehend what he 
doing and to have a volition or power of choice so that what he does rea 
be his own doing and not the doing of anybody else The faculties m 

two great divisions of the understanding and the will must still exist I ^ 

may have declined from their former comprehensiveness and vigour they m 
be and often are on such occasions weak and actually on the point of he* 
extinguished still though they may be as it were flickering in the socket y 
if they suffice to show the gamine and last behests of a rational creature an 
a free agent that is a good will m point of law Wills are too frequently ma 

by the sick and the dying the degree of understanding therefore which 

law requires is such as may reasonably be expected from persons m ma 



Sec 5& ) THE INDIAN SUCCESSION ACT 55 

condition It is not enough that a testator is able to answer familiar and usual 
questions^ That had alwaj's been laid down He must be able to exercise a 
competent understanding as to the general nature of Uie propertj as to Uic 
state of his familj and as to the general condition and claims of the objects of 
his bountj as to the nature of the instrument whicli he executes and as to the 
general nature and general object's and the provisions which it contains. If he 
can do that though he maj be \er> Iccblc and debilitated in understanding and 
be at the point of death it is enough 

A person sufTcnng from paral>-sis and infirmity which makes his physical 
rrovement difhcult is still competent to make a will if he is perfectly conscious 
and understands fully what he is doing at the llm<^— A'lrwaf v Sora/moHi 25 Cn! 
911 (914) A permanent paralytic attack whilst it must to some extent dimmish 
the physical energy ol the sufferer does not ncctssanly tmjxur h»s mental powers to 
such an extent as to render him incapable of transacting business or of executing 
a will Even in cases where the mental faculties of tlic person affected Invc 
been greatly enfeebled by physical weakness he may still be capable of devising 
and intelligently executing a will of a simple character although unfit to 
ongmate or to comprehend all the details of a complicated settlement The 
testator may not be in his full senses he may be ferfile in body the vigour 
of his mind may be impaired his utterance may be dclcctne but still if there 
is nothing to lead to the inference that he is incapable of understanding such 
business as falls to his lot or of regulating the succession to his property his 
will cannot ba impeached— Sfljid Ah \ Ibad Ah 23 Cal 1 (10 U) (PC) But 
where a person who was enfeebled by age and was paralysed so that he could 
not dictate a long will is alleged to have left a will the fset that it was written 
by one of the legatees that no signature of the testator was found but Ins 
thumbmark only coupled with the fact of absence of registration which could 
easily have been made and the fact that the attesting witnesses were interested 
are circumstances to show that the will is not genuine — Rukman v 5otn Das 71 
PR 1916 32 IC 87S A person suffering from a virulent type of plague (ol 
which he died within three days from the date of the will) cannot be said to 
have had sufficient mental capacity to understand the extent of his estate and 
the nature of the claims of those excluded from all participation in the property 
and the will is consequently invalid— Aeitfffi v Chadu Lai 123 PR 1916 35 
IC 985 

If a will IS prepared according to the previously given instructions of the 
testator it is not necessary that at the lime when he puts his signature to the 
will he must be able to follow every sentence of the will if at that time he is 
suffering from illness (to which he ultimately succumbed) but js possessed of 
sufiiaent intelligence to be able to understand the provisions ol the will it is 
sufficient— AMSMm Kumart s Salts Chandra 13 CWN 1128 (1132) SIC 
787 In Perera v Perera (1901) AC 354 their Lordships of the Privy Council 
went still further and observed that it was sufliaent lliat the testator was of 
ound mind when he gave his instructions for his will and the will wt drawn 
in pursuance of those instructions and it was not necessary that he should be 
capable of understanding its provisions at the lime of thq signature In another 
English case it has been laid down that if a testator has given instructions 
to a solicitor to make a will and the solicitor prepares it in accordance with 
those instructions, all that is necessary to make it a good will if executed by 
the testator is that he should be able to think thus far I gave my solicitor 

instructions to prepare a will making a certain disposition of my propcrlyj I 
have no doubt that be has given effect to my intention and I accept the doru 
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mcnt wljicli IS pul Dcforc me as cnrr)inK iC cjl — Paik€T \ Fdiole (1833 ) 8 
P D 171 In this CISC t tcstiUis l>mg jn a state approaching in^njibi'iiy 
cscaitcd n cmII dra^vn up in accordance with her previous inviructions. It ’ras 
held that although slie might not remember the in tructions, and although she 
could not have understood the will even il read to her claU'C bj cLu-e }d 
since she was capable of understanding and did undcr’and that site wasenp^M 
m executing the will for which slic had given instructions she must ^ 
to have known and approved ol its contents. And so it has been held m a 
Calcutta ease that where t testator has given instructions lor the will wUe m 
health nnd executes the documents prepared in accordance therewith while iji 
illness slight proof of knowledge and approval will suffice and the will ^ ^ 

even though at the time of execution the testator mere!} recollects that he^5 
given those instructions but believes that the will which he is cxccutin" ^ 
prepared in accordance with them — Satadindii \ Stidltir SO Cal lOO ( 

69 I C 4<3 AIR 1923 Cal 116 See atv> \ enkala \ Daggtammel 23 Mi-J 
14 I C 550 (5a2) 

Where the testator wa> in a stale of high fever and of extreme an 
creasing weakness was too exhausted to speak to sit up or to write an 
back after dictating one clause of his will and his hand wa so shaking 
he could not hold the pen propcrij and another man guided hi» hand to sp 
held that he was capable of a testamentary aci—Sola Mahomed v v'ths 
22 Bom 17 (37) (PC) A will made b> a d>ing woman praclicall) at dum 
door drawn up b> a person who vsas adverse to the caveator who would 
been entitled to one half of the propcrt> and under the influence of such per 
cannot bo held to be the result of a free and independent volition of the 
and It must be held that there was not a sound disposing mind— /«^re Aar 
V Onkar Lai 20 P R 1912 10 I C 130 

\Vhcre a testator who was a >oung man of 21 who had been ill 
and diarrhcca for 2 months prior to his death \ rote a will whereb) he 
all hi9 real relations and gave his propcrij to a distant aunt who 
dunng his illness held that it must be 8tnctl> proved that the testator unde 
all the terras of the wilt and not mercl> that it was his will that he was 
The mere fact that he could answer some simple question is not proof ® 
disposing mind In such a case the testator must be able to understan 
extent of the property the nature of the claims of others and ihst e 
excluding them in favour of a distant relation otherwise he is not a comP 
testator — Brajesuan v Rasik Chandra 83 I C 581 AIR 1925 Cal 739 ^ ^ 

Delusion —A man moved by capricious frivolous mean or 
motives may disinherit wholly or partially his children and leave 
to strangers. He may take an unduly harsh view of the character and j, 
of his children but there is a limit beyond which it will cease to be a 
of harsh unreasonable judgment and then the repulsion which a parent e. 
to his child must be held to proceed from some mental defect There “ pj 
at v/hich such repul ion and aversion are themselves evidence of unsoun 

t iffici nt 

It is now settled law that the mere existence of a delusion is not s . 
to deprive a man of testamentary capacity It is a question of evidence w 
the delusion affected the disposition The law does not say that a ma 
incapacitated from making a will if he proposed to make a dispositwn 
property moved by capnaous^ frivolous mean or even bad motives t-' 

IS left free to choose the per on upon whom he will bestow his property 
death entirely unfettered in the selection he may think proper to ma e 
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ircnt «liich IS put before me as carrjins A OA-Patker \ FdcM (18 
1? a ^ testatrix lyiiiE m a state approaching inscnsi 

fipW accordance with her previous instructions J 

m n., Jic mifilu not remember the instructions und althoug 

could not have understood the mil even ,f read to her clause by clau.. 
in understanding and did under *and that she was en 

in hi ^ 'ihich she had given msimctions she must be 

r.W, approved of its contents. And so it has been held 

ViPiiii, "here a testator has given instructions for the will wh 

illnpcis ”, documents prepared in accordance therewith whi 

Wlcdge and approval will suffice and the will be i 
n fh ^ execution the testator merely recollects that he 

Irj'n S •"’’tactions but bclicvcs that the will which he is executin'^ ha, 
60 ir ll‘em-rSarirdm(/u v Sudhtr 50 Cal 100 (1 

14 I C 550I552) Venkata v Baw^mmal 23 \ILJ 

testator was in a tale of high fucr and of extreme and 
bark Jt exhausted to speak to sit up or to wnte and 

hrcn»W ^and was so shaking 1 

held that h ° the pen properly and another man guided hi» hand to 8 
22 Bom ^7 /I?! testamentary act-Sa/a Mahomed \ Zfame Ian 

door draun uudc by a dying woman practically at deal 

been enfifl^d ^ u "2S adverse to the caveator who would h 

Snnot he ipM , K the influence of such peis 

and ,t mV X M independent volition of the testa! 

V 0«*« Z^I Vp r IbL j?i“c "i3o‘ “ 

and dfVrhVt ® ^°ting man of 21 who had been ill with fei 

a^l rSi ^ wrote a will whereby he ignor 

dunner f„c\i property to a distant aunt who served h 

all thP I itJnessJieW that it must be stncUj proved that the te tutor understo 
tL 1 T V. It wa, his will that he v as sigmr 

d.VL f he could answer some simple question is not proof of a oui 

eX T ^ must be able to understand tl 

Si,?L of other, and that he wi 

SSmr ® otherwise he is not a compete* 

test^tor-Brajesuau ^ Rastk Chandra 85 I C 581 AIR 192o Cal 739 (741. 

Delusion —A man moved by capnciou frivolous mean or even ba 
ives may disinhent wholly or partially his children and leave his propert: 

U view of the character and conduc 

Of fus ^ildren but there is a limit bejond which it will cease to be a questio* 
of harsh unreasonable pidg-nint and then the repulsion which a parent exhibit: 
to his <^Id must bt held to proceed from some mental defect There is a po*"' 
mind ^*'Pufsion and aversion are themselves evidence of unsoundnea oi 
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ment which is put before me as carrjing it oJt — Parker \ Fclgate (1883) 8 
P D 171 In this case a testatn^ lying m a state approaching insensibibtj 
executed a will drawn up m accordance with her previous instructions. It wa 
held that although she might not remember the instructions and although she 
could not have understood the will even if read to her clause by clause >Et 
since she was capable of understanding and did under..»and that she was engaged 
in executing the will for which she had given instructions she must be taken 
to have known and approved of its contents. And so it has been held w 2 
Calcutta case that where a testator has given instructions for the will while in 
health and executes the documents prepared m accordance therewith while m 
illness slight proof of knowledge and approval will suffice and the will be valid 
even though at the time of execution the testator merely recollects that he has 
given those instructions but believes that the will which he is executin" has be^ 
prepared in accordance with them— Sorffd/ntfu v Sudhtr 50 Cal 100 (H’' 
69IC 48 AIR 1923 Cal 116 See also Venkata \ Bags^ammal 23MLJ54 
14 IC 550 (552) 

^Vhere the testator was m a state of high fever and of extreme 
creasing weakness was too exhausted to speak to sit up or to wnte and 
back after dictating one clause of his will and his hand was so shaking 2 
he could not hold the pen properly and another man guided his hand to s# 
held that he was capable of a testamentary act — Sola Mahomed v Dame 
22 Bom 17 (37) (PC) A will made b> a dying woman practically at 
door drawn up by a person who was adverse to the caveator who would ha' 
been entitled to one half of the property and under the influence of such pe^ 
cannot be held to be the result of a free and independent volition oi the ^ 
and It must be held that there was not a sound disposing mind— 
v Onkar Lai 20 P R 1912 10 I C 130 

Where a testator who was a young man of 21 who had been ill f*'®^ 
and diarrhffia for 2 months prior to his death v rote a will whereby he 
all his real relations and gave his property to a distant aunt who served 
during his illness held that it must be stneUy proved that the testator unde« 
all the terms, of the will and not merely that it was his will that he was 
The mere fact that he could answer some simple question is not proof ^ ^ 

disposing mmd In such a case the testator must be able to understan 
extent of the property the nature of the claims of others and that he 
excluding them in favour of a distant relation otherwise he is not a 
testator— Bra;esaon \ Rasrk Chandra 85 I C 581 AIR 1925 Cal 739 (/•» > 


Delusion — A man moved by capnaous frivolous mean or even 
motives may disinhent wholly or partially his children and leave his j 

to strangers He may take an tmduly harsh view of the character and 
of his children bat there is a limit beyond vwhich it will cease to be a 9^^^. 
of harsh unreasonable judgment and then the repulsion which a parent e 
to his child must be held to proceed from some mental defect There is ^ 
at which such repul ion and aversion are themselves evidence of unsoun 


It is now settled law that the mere existence of a delusion is not 
to depnve a man of testamentary cap^aty It is a question of evidence .j 
the delusion affected the disposition The law does not say that a ^ 
incapacitated from making a will if he proposed to make a disposition o 
property moved by capnaous fmolous mean or even bad motwes. 
is left free to choose the person upon whom he will bestow his property 
death entirely unfettered in the selection he may think proper to 
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illfies si ''oe"*"e"ts prepared in accordance therewith wh 

1 pr,hS ‘■//n' ''"““'“'i:'' ""<i approval will suffice and the will be 

eiven ihnsA execution the testator merely recollects that hi 

mpii^rS '“'™™ons but believes that the will which he is exteutins has 

6S Tc 1 "a r ‘•'“"-So'odmdu v Sudhit 50 Cal 100 ( 

It 1C 550I552) ' Basttamma! 23 MLJ 

’"S'' and of extreme ant 
T “>'"'"•"'1 “> apeak to sit up or to vmte and 

S cnolH n 1 /“x'’"' ' ""<> "as SO shakinj 

fiL ih« h ° “""''’er "lan sauieii >"» "and to i 

22 Bo^*l7 rwTV •'“aa'ea'ary act-Sofa Mshomed v Dmc /«• 

Lf drain 1 „ V "1“ ■“* " ■'>‘"6 ""■"an P'acticaBy at oea 

been entitled in on n "as adverse to the caviator who would 1 

canno be held tn ilit * Property and under the influence of such per' 
and It mild he X in lx* '*1“ ‘ '' “ independent volition of the testa 

V Onte, iil 20 PR ^ric^w? ° ““ 

and Ti/Lt ‘f ‘“1” “ '““"S "ran of 21 who had been ill with It 

all his 1 “““I*'* "rate a will whereby he le"" 

dirini h,? 1,1 f,a‘‘"x a ■'"‘“t aunt who served I. 

aU hi Vlm r X a"'“‘y proved that the testator underslc 

SS 5 T x" ““ ‘«*a'°r must be able to understand I 

excliiflintT ts P^oi^rty the n4ture of the claims of others and that be ^ 
testator-Bilm '“'“u “'e" relation otherwise he IS not a compeh 

trswaii V Rcsih Chandra 85 IC 581 AIR 1925 Cal 739 irt' 

by capricious frivolous mean or even h 
motives may disinherit whoUy or partially hiv children and leave his proped 
w scraneers He may take an unduly harsh view of the character and rondo, 
0 tns children bat there is a luuit beyond which it will cease to be a QUesO" 
il l x JUdEuient and then the repulsion which a parent exhibit 

to ins child must be held to proceed fniin some mental delect There is a po* 
mind ” ■“'* avennon are themselves evidence of un oundnes. " 

, j “ "P" settled law tliat the mere existence of a delusion is not sufiici nl 

Ihe IcZLl 5 rapacity It is a que non ol evidence «heti“ 

incapaCtird "““.“r," 


■nran-vr-,..x.e.ei f, . uispusiuon ifle law docs not sa\ that a i 

oroDertv mnv a wdl if he proposed to make a disposition 

rS bad motives. Every 


of hii 


IS Ml frd.„ I «.>. mvolous mean or even bad motives. Evciy 

h he will bch-tow his property 

dcatfi cntircjj unfettcraf .n the sUccuon he may Uimk proper to make He 
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mcnt which is pul before me ns cafr>in;r Jt ojl — /’arJtfr \ (1883) 8 

r D 171 In this ca« a icstaltm Ijing in a slate approaching in-ensibititj 
executed n will drawn up m accordance with her previous instructions. It irs? 
held that alihoUKh *Jic mighl not remember the instructions and althoush s^e 
could not have understood the will even if read to her clause by clause ^ 
since she was capable of understandmK and did undtr ’and that she was enppd 
in cxccutinR the will for which she had Rivtn instructions she must be taXea 
to have known and approved of its contents. And so it has been held if ^ 
Calcutta ease that where a testator has Riven instructions for the will while in 
health and executes the documents prepared m accordance therewith while w 
illness slight proof of knowledge and approval will sufiicc and the will he 
even though at the time of execution the testator merel> recollects that he^» 
Riven those mstructions but believes that the will whicli he is cxecutin 
prepared m accordsnee with them— SarodmJii \ Sudhtr 50 Cal 1^ y * 
69IC -18 AIR 1923 Cal 116 See aU V v Bagpammal 23MU5’ 
14 1 0 550 (552) 

^^’hcro the testator was m t state o( hiRh fever and of extreme an ^ 
creasing wcaKnes.s w\% too cxh-iustcd to speak to sit up or to ^nte an 
back after dictating one clause of his will and lus hand wa> so shakrg 
he could not hold the pen properly 'ind another man guided hi» hand to sip 
held that he was capable of a testamentary act— Solo Mahomed v Dame 
22 Bom. 17 (37) (PC) A will made by a dying woman practicaU) 
door drawn up by a person who was adverse to the caveator who wouM 
been entitled to one half of the property and under the influence of such pv 
cannot be held to be the result of a free and independent volition of the . 
and It must be held that there was not a sound disposing mind— fn®!* A 
\ Orkar U' 20 PR 1912 10 I C 130 

Where a testator who was a young man of 21 who had been ill 
and diarrhoea for 2 months prior to his death wrote a will whereby he^ 
all his real relations and gave his property to a distant aunt who scrv 
during his illness held that it must be sincily proved that the testator 
all the terms of the will and not merely that it was his will that he was 
The mere fact that he could answer some simple question is not prool ° ^ ^ 

disposing mind In such a ease the testator must be able to understa 
extent of the property the nature of the claims of others and that 
excluding them in favour of a distant relation otherwise he is not ^ 
testator — Brc;cju-on \ Rasik CAondra 85 I C 581 MR 1925 Cal 73 ‘ 

Delusion — A man moved by capricious fmolous mean or 
motives may disinherit wholly or partiallv his children and leave nis P 
to stranger^ He may take an unduly harsh view of the character and 
of lus children bat there is a limit bevond which it will cease to be a 
of harsh unreasonable judgment and then the repulsion which a parent 
to his child must be held to proceed from some mental defect There i» 3 ^ 
at which such repulsion and averjon are themselves evidence of unsoun 
mmd fiicieiit 

It IS now settled law that the mere e\i tence of a delusion i>> ^fiethcr 
to deprive a man of testamentary capaaty It is a question of evidence w ^ 
the delusion affected the disposition The law does not say that a 
incapacitated from making a will rf he proposed to make a disposit^n 
property moved by capricious frivolous mean or even bad motives, 

1 left free to choose the person upon whom he will bestow h's propc > 
death entirely unfettered in the selection he may tlunk proper to tna e 
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mcnt \’.hich is pul oclorc me as cirr>in}, it out — Paikir \ FtUaU (1883) 8 
P D 171 In iliis case a ti:4atnx Ijing in a state approaching inauiiibilitj 
executed 1 ttill Graven up in accordance with her prc\ious in»truclioni It w 2 S 
held that alUiough slic might not remember tlic instructions and althoUbh she 
could not have understood the uill even if read to her clause by clause )et 
since die was capable of understanding and did under and that she was cng3i,ca 
in executing Uic will for which slic liad given instructions she must be taken 
to have known and approved of its contents. And so it has been held 
Calcutta ease that where a testator has given instructions for Uic will while in 
hcaltli and executes llie documents prepared in accordance therewith while w 
illness slight proof of knowledge and approval will sulTice and the will 
even though at the time of execution ilie testator mcrd> recollects that he * 
given Uiose instructions but believes that the will which he is executing ha ^ 
prepared in accordance with Uicm— iojoi/ini/M v S»if/iir 50 Cal ^ , 

69 I C 48 AIH 1923 Cal 116 See also I atkala v Daisiammal 23 MU ii 


11 1C 550 (5o2) 

Where the testator wa> in a state of high fever and of extreme 
creasing weakness was loo exhausted to speak to sit up or to wntc 
back after dirtating one clause of his will and his hand wa# so shajans 
he could not hold the pen properly and another man guided hi» band to si^ 
held that he was capable of a testamentary act— 5o/a Mahomed v v”fhs 
22 Bom. 17 (37) (PC) A will made by a d>ing woman practicallj at ocaw^ 
door drawn up by a person who was adverse to the caveator who would 
been entitled to one half of the property and under the influence of such 
cannot be held to be the result of a free and independent volition of tho 
and It must bo hold that Uierc was not a sound dispoiung mind— ^ 

V Onkar Ld 20 P R 1912 10 I C 130 

Where a testator who was a young man of 21 who had been ill vrith 
and diarrhcca for 2 months prior to his death wrote a will whereby he 
all his real relations and gave his property to a distant aunt who serve 
dunng his illness held that it must be stnctly proved that the testator un 
all the terms of the will and not merely that it was his will that he was si 
The mere fact that he could answer some simple question is not proof ^ , jjjj 
disposing mind In such a case the testator must be able to underst^ 
extent of the property the nature of the claims of others and that e 
excluding them in favour of a distant relation otherwi'ie he is not a 
testator — Brajesiian v Rasik Chandra 85 I C 581 AIR 1925 Cal 73 

Delusion — A man moved by capricious frivolous mean or (j 

motives may disinhent wholly or partially his children and leave 
to strangers He may take an unduly harsh view of the character and 
of his children bat there is a limit beyond which it will cease to be a 
of harsh unreasonable judgment and then the repulsion which a parent ^ . 

to his child must be held to proceed from some mental defect There i* 
at which such repulsion and aversion are themselves evidence of unsoun 
mind flici..r^ 

It IS now settled law that the mere existence of a delusion is not 
to deprive a man of testamentary capaaty It is a question of evidence w 
the delusion affected the disposition The law does not say that a 
incapacitated from makmg a will if he proposed to make a disposit^n 
property moved by capnaous^fnvolous mean or even bad motives b-v 
is left free to choose the person upon whom he will bestow his proper!) 
death entirely unfettered lo the selection he may think proper to ma e 
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mcnt which is put before me is cirrjmf, it out— rorlrr \ Fdiolt (1883) 8 
P D 171 In this ca'e a ustatnx Ijing in a state approaching in^cnsiWitr 
executed a mil drawn up m accordance with her prcsious instructions. It ifa 
held tliat although she miftht not remember the instructions and alihou h shj 
could riot base understood the will even if rtad to her clause by clause }ei 
since she was capable of undcritindinj; and did undtf *and that slie was enjaifd 
in executing the will for vvhich she had given instructions she must be tAai 
to have hnown and approved of its contents. And so it has been held w * 
Calcutta ease that where a testator his given instructions for the will while m 
health and executes the documents preparid in accordance therewith whit m 
jJInesa shi,ht proof of knowledge and approval will suffice and the will be rslii 
even though at the time of execution the testator merely recollects that betas 
given those instructions but believes that the will which he is e-xcaitin" has beci 
prepared m accordance with them— SafudmdK v Sudhir 50 Cal 100 (lH) 
6^^ I C 48 AIR 1923 Cat II6 See also \ enkala v Dagpammal 23 MI-J ^ 

14 IC 550 (552) 

IVTierc Uie tc tator was m a state of high fever and of txmroe and hj 
creasing weakness \\n> too exliaustcd to speak to sit up or to wnte and 
back after dictating one clause of his wall and his hand wa> so shaking that 
he could not hold the pen properly and another man guided his hand to 
U’J that he was capable of a testamentary act ~-5o/a Mahomed v Dame 
22 Bom 17 (37) (PC) A will made by a dying woman practically at death* 
door drawn up by a person who was adverse to the caveator who would bs'® 
been cn iticd to one half of the property and under the influence of such peisctt 
cannot be held to be the result of a free and independent volition of the testator 
and It mu‘>t be held that there was not a sound di>po>ing mind— /«^ra Acrflin 
V Onkar Lai 20 P R 1912 10 I C 130 

Where a testator who was a young man of 21 who had been iH with fe'^ 
and diarrhcca for 2 months prior to his death wrote a will whereby he 
all his real relations and gave his property to a distant aunt who served 
dunng his illness held that it must be strictly proved that the testator underUooc 
all the terms of the mil and not merely that it was his will that he was sigre"* 
The mere fact that he could answer some Mmple question is not proof of a 
disposing mind In such a case the testator mu t be able to understand 
exttrt of tbe property the nature of the claims of others and that he 
excluding them n favour of a distant relation otherwise he is not a 
testator— Sro;esu<arj v Rastk Chandra 85 I C 581 AlR 1925 Cal 739 

Delusion — A nun moved by capnciou® frnolous mean ox even 
motives may disinhent wholly or partially his children and leave his prope ^ 
to Strangers He may take an unduly harsh view of thp character and 
of his children but there is a lumt beyond which it will cease to be a 
of harsh unrea onable judgment and then the repulsion which a parent exW 
to his child must be held to proceed from some mental defect There ^ ^ ^ 
at which such repul ion and aver lOn are themselves evidence of un oundness 
mind ^ 

It is now settled law that the mere existence of a delusion i not 
to deprive a min of testamentary capeoty It is a question of evidence whe 
the defu ion affected the disposition The law does not say that a man 
mcapaatated from making a will if he proposed to make a disposition 
p operty moved by capricious fnvoloux mean or even bad motives 

15 left free to choose the per on upon whom he will bestow his property 3 
deatli entirely unfettered m the selection he may think proper to make 
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merit which is put before me as carrying it out — Paiker \ Fdiale (1883 ) 8 
P D 171 In this case a lestatnx lying in a state approaching insensibility 
executed a wnl! drawn up in accordance with her previous instructions It "'a? 
held that although she might not remember the instructions and although she 
could not ha\e understood the will even if read to her clause by clause jet 
since she was capable of understanding and did under„*and that she was engage 
in executing the will for which she had given instructions she must be taken 
to have known and approved of its contents. And so it has been held in a 
Calcutta case that where a testator has given instructions for the will while m 
health and executes the documents prepared in accordance therewith while in 
illness slight proof of knowledge and approval will suffice and the will be v ' 
even though at the time of execution the testator merely recollects that he 
given those instructions but believes that the will which he is executing 
prepared in accordance with them— Sarffdfwi/u v Sudhtr 50 Cal 100 (1 < 
69IC 48 AIR 1923 Cal 116 See also Penia/o v Baigtammal 23MLJ61 
14 I C 550 (552) 

Where the testator was m a slate of high fever and of extreme an 
creasing weakness was too exhausted to speak to sit up or to wnte 
back after dictating one clause of his will and bis hand was so shaking 
he could not hold the pen properly and another man guided his hand to 
held that he was capable of a testamentary act — Sola Mahomed v 
22 Bont 17 (37) (PC) A will made by a dying woman practically 
door drawn up by a person who was adverse to the caveator who would 
been entitled to one hdf of the property and under the influence of such pei 
cannot be held to be the result of a free and independent volition of the 
and It must be held that there was not a sound disposing mind — iMia A 
V Onkar Lai 20 P R 1912 10 I C 130 

Where a testator who was a young man of 21 who had been ill 
and diarrhffia for 2 months prior to his death wrote a will whereby he il ^ 
all his real relations and gave his property to a distant aunt who serve 
dunng his illness held that it must be stnetiy proved that the testator un er ^ 
all the terms of the will and not merely that it was his will that he was 
The mere fact that he could answer some simple question is not proof ^ 
disposing mmd In such a case the testator must be able to unders 
extent of the property the nature of the claims of others and that 
excluding them m favour of a distant relation otherwise he is not a 
testator— Brc;cau an v Rastk Chandra 8o IC 581 AIR 1925 Cal 739 
Delusion — A man moved by capricious frivolous mean or 
motives may disinherit wholly or partially his children and leave 
to strangers He may take an unduly harsh view' of the character an 
of his children but there is a limit beyond which it will cease to be a 
of harsh unreasonable judgment and then the repulsion which a parent ^ 
to his child must be held to proceed from some mental defect There ** pf 
at which such repulsion and aversion are themselves evidence of unaoun 
mind fTiQ 

It is now settled law that the mere existence of a delusion is not 
to deprive a man of testamentary cap..city It is a question of evidence 
the delusion affected the disposition The law does not say that a 
incapacitated from making a will if he proposed to make a di'posit^n ^ 

property moved by capnaous frivolous mean or even bad motives, h-v 
IS left free to chooM: the person upon whom he will bestow his proper > 
dcatli entirely unfettered in the selection he may Uiink proper to 
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may disinherit either wholly or partially his children and leave his property to 
strangers to gratify his spite or to chanties to gratify his pnde and effect must 
be given to his will however much the course he has pursued may be condemned — 
Law of Wills in India p 78 (Henderson on the Law of Succession 5th Ed 
P 63) 

Hindu Women ^The Hindu Womens Rights to Property Act (Act 

No XVIII of 1937 as amended by Act No XI of 1938) has conferred on the 
Hindu widow the nght of inhentance along with a son grandson or great grand 
son By the provisions of the said Act any mterest devolving on a Hindu 
widow shall be limited interest known as a Hindu womans estate She is 
incompetent to make a testamentary disposition of her husband s property 


Testamentary guardian 


60 A father, whatever his age may be, may by will 
appoint a guardian or guardians for 
his child during minority 

This section does not apply to Hindus Buddhists etc 
44 A will merely appointing a guardian is not entitled to probate — He 
A/er/o« 3 Sw & Tf 422 


61 A will or any part of a will, the making of which 
Will obtained by [rand has been caused by fraud or coercion, 
coercion or importu or by such importunity as takes away 
the free agency of the testator, is void 


Illustrattons 

(i) A falsely and knowingly represents to the testator that the testators only 
child IS dead or that he has aone some unduliful act, and thereby induces the 
testator to make a will m his As favour such will has been obtained by fraud 
and 13 invalid 

(it) A by fraud and deception prevails upon the testator to bequeath a 
legacy to him The bequest is void 

(m) A being a pnsoner by lawful aulhonty makes his will The will is 
not invalid by reason of the impnsonment 

(iv) A threatens to shoot B or to burn his house or to cause him to be 
arrested on a cnminal charge unless he makes a bequest in favour of C. B 
m con^sequcnce makes a bequest m favour of C TTie bequest is void the making 
of it having been caused by coercion 

(v) A being of sufRaent intellect if undisturbed fay the influence of others 
to make a will yet being so much under the control of B that he is not a free 
agent makes a will dictated by B It appears that he would not have executed 
the wnll but for fear of B The will is invalid 

(ill) A being m so feeble a state of health as to be unable to resist impor 
tunily is pressed by B to make a will of a certain purport and does so merely 
to purchase peace and in submission to B The will is invalid. 

(ill) A bang in such a state of health as to be capable of cxcrasing his 
own mdgrricnt and volition B uses urgent mtcrcession and persuasion with him 
to induce him to make a will of a certain purport. A in consequence of the 
int^c^on Md persuasion but in the free exercise of his judgment and volition 
i^Kcs his will m the manner recommended by B The will is not rendered invalid 
b> the intercession and persuasion of B 

. A with a view to obtaining a legacv Irom B jiajs him attention and 

luttcrs him and therebj produces m him a capnaous partiality to A B in 
ronscquencc of^^di attention and flattery makes his will by which he leaves a 
^e^ga^ to A The bequest is not rendered mvadid by the attention and flattery 

Note — ^This section applies to Hindus^ Buddhists, etcj sec see 57 and 
Sch. Ill 


V 


Section 47 
Act X of 
1865 


Section 48 
Act X of 
1865 
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45 ‘Any part of a will’ — If a part of a will has been obtained by 
fraud probate ought to be refused as to that part and granted as to the rest— 
Allen v McPherson IHLC 191 Similarly where undue influence is exerased 
o\er the mind of the testator in making the will the provisions ui the will ifl 
favour of the person exercising that mfluence are void but the will may be good 
as far as respects the other parties so that a will may be valid as to some parts 
and invalid as to others or may be good as to one party and bad as to another- 
Trtmleston v D Alton 1 Dow (NS) 85 

^Vhere a portion of a will has been introduced through fraud or inadvertency 
such portion may be rejected and probate granted of the remainder if the t^o 
are severable— GimA Chandra v Rasharaj 1 CL J 109, Rhodes v Rhodes LR 
7 App Cas 192 Sarat Kumart v Sakht 8 Pat 382 (PC) 113 IC 471 AIR- 
1929 P C 45 (50) But where the rejection of a part of will on the ground o 
Its having been introduced by fraud alters the sense of the remainder it may 
be questioned whether there is a valid will at zW^Rhodes v Rhodes LR ' 
App Cas 192 Morrell v Morell 7 P D 68 

46 Fraud — For definition see sec 17 Indian Contract Act 

IVhere the health of the testatrix was far from satisfactory due to mental 
and physical illness for a long time and the legatee who had considerable m 
fluence over the testatrix misrepresented to her and made her believe that she 
was heavily indebted to her (legatee) and got execution of the will m wna 
deration of such pecuniary indebtedness and help it was held that the will ^ 
procured by fraudulent misrepresentation and was therefore void — RdboioP'" 
V Sarala 57 CLJ 71 AIR 1933 Cal 574 (576) 146 IC 414 IVhere a 
person who had been enfeebled by a painful illness for some months before * 
will was executed was led into the belief that his wife was neglecung him an 
that she and her father were only after his property and where the testator 
father and brother in order to mislead the testator into the belief that his wi « 
was neglecting him did not write to her about his helath nor send her a") 
money to come down to him though the testator asked them to do and 
testator thereby conceived an unreasonable dislike of his wife and execute 
Will depnving her of the custody and guardianship of all his children an 
granting her a petty maintenance whidi he could not have done if his mm 
towards her had not been poisoned by his father and brother held 
will was not valid — Govmdasuamt v Kannammal 51 MLJ 747 AIR 
Mad 295 99 I C 393 AVhere the testator at the time of his death 
persuaded by his nephew to make a will entirely depriving his widow and 
will contained false allegations about her chastity etc and give the whole esta 
to his nephew held that the will bemg obtained by means of misrepresentati 
and fraud could not stand— Parfra/* v Sheo Bah AIR 1926 Oudh 262 
IC 159 

47 Coercion — For defimUoo see sec 15 Indian Contract Act 

If it can be demonstrated that actual force was used to compel the testa 
to make the will there can be no doubt that although all the formalities 
been complied with and the party was perfectly in his senses yet such a wiU ra 
never stand— MonnraiM v Bennett I Cox 3o5 (per Eyre C B) 

So It IS in case of fear TTius, if there were at the time of bequeathing 
fear upon the testator it could not be Ubaa lolunlas but it is not every 
or a vain fear that will have the effect of annulling the will but a just fc^ 
that is. such as that without it the testator had not made his testament at a 
at least not in that manner A vain fear is not enough to make a 
void} but it must be sudi a fear as the law intends when it expresses by a 
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that may cadere in constantem virum as the fear of death or bodily hurt or 
of imprisonment or of loss of all or most part of one s goods or the like whereof 
no certain rule can be delivered but it is left to the discretion of the Judge 
who ought not only to consider the qualit> of the threatening but also the 
persons as well threatening as threatened in the persons threatening his power 
and disposition in the person threatened the sex age courage pusillanimity 
and the like — Sutnbur/ie Part 7 s 2 pi 1 7 Godolphin Part 3 c 25 s. 8 
see also Nelson \ Oldfield 2 Vem 76 

48 Importunity — Importunity in its correct legal acceptation must 
be m such a degree as_lo take away from the testator free agency it must be 
such importunitj as he. is too weak to resist such as will render the act no 
longer the act of the deceased the free^ct of a capable testator — Ktndlestde v 
HarTtforr 2 PhiUim 551 552 (per Sir John Nicholl) Thus if a man makes a 
will m his sickness by the over importumty of his wife to the end he may be 
quiet but this shall be said to be a will made by con^raint and shall not be a 
good will — Hacker v Newborn St>Ics 427 If a will was executed under pres 
sure it would not be invalid on that ground alone unless the pressure was so 
great that the testator was unable to resist and had not free \o\iUon—Jajnesh 
warty Ugreshwart 11 CWN 824 (825) 

49 Undue influence — For dehmtion see sec 16 Indian Contract Act 

\Vhate\er influence constrains a person to do what is against his will and 

what he would not do if left to himself is undue influence however the control 
13 exerased — Wtngrote v Wtngrove 11 P D 81 To be undue influence m the 
e)e of the law there must be coeraon It is only when the will of the person 
who becomes a testator is coerced into doing tl^t which he or she does not 
desire to do that it is undue influence — ibtd Baudatns v Rtchordson (1906] 
A C 169 Cratg v Lamoureux ( 1920) A C 349 The term undue influence as 
used in relation to wills has a more limited meaning than it bears as operating 
on contracts and gifts These latter are set aside if it can be shown that by 
reason of a relationship one was in a position to dominate the will of the other 
But in the case of a will relation is no evidence of coeraon or dominion exercised 
over the testator against his will or of coeraon so strong that it could not be 
resisted — Parfitt v Lawless LR 2 P &. D 462 The question of undue influence 
must not be mixed up with that of incapacity since incapacity is one thing and 
undue influence another — Sa^ad Muhammad v Falleh Muhammad 22 Cal 324 
(PC ) though the proof of one is not irrelevant to the proof of another {Levelt 

V Levett 1 F &. F 581) for the exerase of undue influence is greatly faalitated 
by feeble health produced by disease distress or age — Woomesh v Rashmohint 
21 Cal 279 Bur Stngh v Utlam Singh 38 Cal 355 (PC.) 

The influence to vitiate an act must amount to force and coercion destroj 
mg free agency it must not be the influence of affection and attachment it must 
not be the mere desire of gratifying the wishes of another for that would be a 
very strong ground in support of a testamentary act further there must be 
proof that the act was obtained by this coercion by importunity which could 
not be resisted that it wa done merely for the ake of peace so that the motive 
was tantamount to force and fear — Willums v Goude 1 Hagg 581 Constable 

V Tufndl 4 Hagg 485 Seflon v Hopwood 1 F & F 578 Loiett v Lovett 
1 F F 581 To make a good will a man must be a free agent But all 
influences are not unlawful Persuasion appeals to the affections or Pes of 
kindred to a sentiment of gratitude for past services or pity for future destitution 
or the like— these are all legitimate and may be fairly pressed on a testator 
(?n the other hand pressure of whatever diaracter, whether acting on the fears 
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the Court will not inquire But where persuasion is used to a testator on his 
death bed when e%en a word distracts him it may amount to force and inspiring 
fear— per Sir William Wynne in Dtchmon v Moss Prerog T 1790 Williams 
on Executors (11th Edn ) Vol I p 31 Advice or even persuasion cannot be 
said to be unlawful unless it deprives the testator of the freedom of will and 
amounts to coercion — Natam V Auium human 40 I C 597 (604) (Pat) If 
a legatee by flattery succeeds m persuading a testator to make a will in his 
favour it wall be upheld unless it is tainted with fraud— Ports/i v Sheo Bah 
A I R 1926 Oudh 262 91 I C 159 

A wife may therefore very justly use her vpifely influence for her own 
benefit or that of others — Perkins v Perkins 116 Iowa 253 If a wife by her 
vnrtues has gamed such an ascendancy over her hu^and and so nvetted his 
affection that her good pleasure is a law to him such an influence cannot be a 
ground for impeaching a will made in her favour— Swizh v Small 4 Mer 220 
Where the wife of a testator persuaded him to execute a will m supersession of 
a will less favourable to her but there was nothing to show that there was such 
importunity as took away the free agency of the testator held that the influence 
which she exercised was not such as Co depnve the testator of his judgment and 
volition and was not therefore undue influence— Woman v Administrator Gene 
ral 7 Mad 515 (530) All the difficulties of defining the point at which mfluence 
exerted over the nund of a testator becomes so pressing as to be properly 
described as coercion are greatly enhanced when the question is one between 
husband and wife The relation constituted by mamage is of a nature which 
makes as difficult to inquire as it would be impolitic to permit inquiry into all 
which may have passed m the intimate union of affections and interests vrhich 
It IS the paramount purpose of that connection to cherish— Poyse v Rossborough 
6 H L C 6 {per Lord Cranworth) 

Bit influence that nould be considered lawful m the case of the wife would 
be undue if exercised by a mistress ^pe^ally if such influence is prejudicial to 
the family— Aessingcf v Kessinger 37 Ind 341 But where a testator possessed 
of properties valued at 3 lakhs of rupees left an annuity of Rs 40 a month for 
his mistiess it did not seem to be over liberal and there was no indication that 
she exercised any undue influence on the testator m this matter — Surendra v 
Ram Dasst 47 Cal 1043 (1064 ) 24 CWN 860 AIR 1921 Cal 677 

As regards persons m fiduaary relation (eg guardian and ward tutor and 
pupil solicitor and client physician and patient) m case of gifts and other 
transactions inter vivos it is considered by the Courts of Equity that the natural 
influence which such relation involves exerted by tho'% who possess it to obtain 
a benefit for themselves is an undue mfluence Gifts or contracts brought about 
by it are therefore set aside unless the party benefited by it can show affirmative- 
ly that the other party to the transaction was placed in such a position as would 
enable him to form an absolutely free and unfettered judgment — Archer \ 
Hudson 7 Beav 557 Coiind v Sautn 43 Bont 173 (179) 20 Bora-LR, 911 
47 I C 883 Toolseydas \ Premjt 13 Bom 61 (66) Stlal Prasad v Parbhu Lai 
10 All 535 Varanaiv M 14BomLR 499 15 I C 785 Lakshmt Das v Roop 
Lai 30 Mad 169 Lola Mahabtr v Taj Begum 19 CWN 162 (PC) Wajtd 
Khan v Etiaj Alt 18 Cal 545 (PC) But the law regarding wills is very 
different from this and the mere proof of the exigence of such a relation is no 
evidence of undue influence and the party alleging such influence must give 
some evidence of coercion or dominion exenased over the testator against his 
wiU or of coercion so strong that it could not be resisted— Par/fJ v Lauless 
L R 2 P & p 462 
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Where a will is made in favour of a person who is in a position of actne 
confidence with the testatrix it is the duty of the Court to scan the evidence 
of independent volition closely in order to be sure that there had been a thorough 
understanding of the consequences by her This deceit practised on a mind 
easily led away by impressions is sufliaent to annul her testament — Nabsiofxil 
\ Sarah 57 CLJ 71 AIR 1933 Cal 574 <577) 146 IC 414 

The religious influence of a preceptor or spmtual adviser or guide may 
sometimes amount to undue influence Thus where in a will which the deceased 
executed the day before his death the testator s spiritual guide is named as the 
universal legatee it is incumbent upon the Court to see that the spintual influence 
was not exercised improperly by terrifying the dying man or by holding out 
hopes of benefiting his oul — Sttmalt Bastni v Krishna Lai 51 I C 1007 (1008) 
(Cal ) A settlement made by a widow in favour of a clergyman who obtained 
spintual influence over the mind of the widow and managed her affairs was set 
aside on the ground of undue influence— tfttgwcwm v Baseley 14 Ves. 273 See 
also Norton v Relly 2 Eden 286 

.Vhere the factum of a will is established the rule which requires that it 
must be shown that the testator actually Knew and approved of its contents 
does not apply m the absence of arcumstances exciting suspicion Undue m 
fluence having been exerosed on the testator cannot be inferred merely from 
the existence of motive and opportunity for its exercise or from the fact that 
some of the testators relations received more benefit under the will than other 
relations of equal or nearer degrees— 0 S A No 39 of 1936 ( 46 LW 15 Notes) 

SO Evidence, Burden of proof Where it has been proved that a 

will has been duly executed by a person of competent understanding and appa 
rently a free agent the burden of proving that it was executed under undue 
influence is on the party who alleges it— Boyse v Rossborougk 6 H L C 6 “ 
the testdtnx is an intelligent lady the onus of proving that the will is brought 
about by fraud or undue influence is on the caveator — Nabagopal v Sarola 5 
CLJ 71 AIR 1933 Cal 574 < 576) 146 IC 414 If the allegation be that 
the testator was incapable of making a will or that pressure was put upon him 
It IS ordinarily for the person making such allegation to make it out U 
testator \ as in a sound state of body and mind the presumption is that ^ 
executed the will without coeraon or undue influence — Jajneshwari v Vgreshuon 
11 CWN 824 (82b) But where circumstances exist which excite the suspicion 
of the Court (eg if a party wnles or prepares a will under which he 
a benefit) it is for those who propound the will to remove such su<ipicion an 
to prove affirmatively that the testator knew and approved of the contents ot 
the document and it is only where thu is done that the onus is thrown on those 
who oppose the will to prove fraud or undue influence or whatever else they 
may rely on to displace the case made for proving the will— r>rrc// v Patnlo” 
[18941 P 151 (157) Barry V Butltn (1838) 2 Moo P C 480 Vellasuamy ' 
Siiaraman 8 Rang 179 (PC) AIR 1930 PC 24 (25) 121 IC 230 San^ 
human v Sakhi Chand 8 Pat 382 (PC) 10 PLT 1 AIR 1929 PC ” 
(47) 113 I C 471 Lachko Btbt V Gopt Narain 23 All 472 Lila Stnlia V 
Ptatap 41 CLJ 300 87 I C 534 AIR 1925 Cal 768 (769) Pauls Thompson 
13 BurLT 80 59 I C 535 (537) Persons who attack a will on the ground ® 
undue influence must give positive evidence that such influence was actual!) 
exercised It will not be sufliaent for them to give mere proof of senous 
and of general mtemptrance of the testator or to show that there was motive 
and opportunity for the excrose of undue influence by the persons propounding 
the will and that some of them had in fact benefited by the will to the exclusion 
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of other rclatucs of c^ual or nearer degree Circumstances of that character may 
sometimes suggest suspicion and would certainly lead the Court to scrutinize with 
care tiic c\idencc of those who propound the will but m order to set 
it aside there must be clear ctidence that the undue influence was in fact exer 
ciscd — But Sttigh \ Uttam Smgh 38 Cal 3aS (367) (PC.), RajTajesivara v 
huppusuamy 41 MLJ 474 AIR. 1921 Mad 394 68 I C 352 CanPatrao \ 
Vasantrao 34 BomLR 1371 AIR 1932 Bom 588 (592) 141 IC 747 Baldeo 
\ Culab 13 OLJ 293 92 IC 237 Uhcrc certain codicils were disputed on 
the ground of undue influence exerased by the testators wife over him it was 
held that m order to invalidate the codicils, there must be evidence to show 
cocraon m the special matter of the codials general assertions of the wifes 
commanding character and of the husbands weakness would go for little— Sa/u 
Mahomed v Dame Janbai 22 Bom 17 (28) (PC) If the caveator impugns 
the will on the ground that it was obtained by the exercise of undue influence 
excessive persuasion or moral coercion it lies upon him to cstablidi that case 
The mere fact that the testator has acted foolishly and heartlessly by giving his 
estate to his wife and excluding his son (with whom he had not been for some 
time on good terms and for whom he had previously made an adequate provision) 
would not lead the Coart to presume undue influence on the part of the wife — 
Mohbat V Jamiheljee 26 BomLR 579 (PC) 29CWN 45 (50) AIR 1924 
PC 28 Mere disinhenting one heir and preference of another who was actively 
concerned with the management of the estate and business of the testator is not 
sufhcicnt to establish a case of undue influence over the testator— Leo»g Hone 
V Leon Ah 7 Rang 720 121 I C 796 AIR 1930 Rang 42 (44) 

The mere fact that the testator attempted to revoke the will long after its 
execution IS no evidence that undue influence liad been exercised over him at 
the time of execution of the will Sec Thakur him Smgh \ Thakur Baldeo 10 
Cal 792 ( 803) (PC) 

IVhen a will is propounded bj the chief benefiaarj under it who has taken 
a leading part in giving instructions for its preparation etc it is necessary that 
the evidence should clearly prove that the testator approved the will — Sudhr 
Chandra v Vllara Sundau 37 C W N 434 


62 A will IS liable to be revoked or alteied by the 
maker of it at any time when he is 
revoked competent to dispose of his property 
by will 


1 ^ 
Section 49 
Act X of 
1885 


51 Will IS revocable — ^The wiU of a living person does not come 
into operation when it has been executed but only upon his death So long as 
a testator is living he may at any moment cancel his will and make a totally 
different disposition of his propert> This power he possesses up to the hour of 
his death provided he is competent then to execute a valid '/.iW—Rambhajan v 
GuTchatan 27 All 14 (15) If an instrument is on the face of it of a testamen 
tary charatter the mere circumstance that the testator calls it irrevocable does 
not alter its quality Therefore if in a will there is a statement by the testator 
that he will not sell the properties absolutelj such a icstramt upon his own 
power of alienation would be void and will not make the instrument irrevocable 
—SagOTe V Digambat 14 CWN 174 (177) 3 IC 380 10 CLJ 644 If I 
make an> testament and my last will irTevocable>et I may revoke it for my act 
or my words cannot alter the judgment of the law to make that irrevocable 
which IS of its own nature revocable — per Lord Cc4ve in Vymot < case (1610) 
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8 Coke 82 (a) Since the testator may dt any moment cancel his will no suit 
(by another person) for cancellation of the will can he during his lifetime— 
Rambkajan v GuTcharan 27 All 14 (15) 

Although a will is always revocable notwithstanding a contract not to reioke 
it yet such a contract is not illegal and is binding if made for good consideration 
and m such form as to comply wnth the statute of Frauds — Hammersley v Dt 
Biel 12 Cl &. Fin 45 Robmson v Ommanney 23 Ch D 285, and damages are 
recoverable for the breach thereof (though a contract not to revoke a will 
cannot be specifically enforced )— Parkin [1892] 3 Ch 510, Williams oo 
Executors (llEdn) Vol I p 93 


CHAPTER III 


Oi THE Execution of unprivilegid Wills 


63 Every testator, not being a soldier eniplo>etl iQ 
Execution of unpnvi an expedition or engaged in actual 
Jcdgcd wills. . warfare o; an airman so employij 

or engaged or a manner at sea, shall execute his 
according to the following rules — 

(^) The testator shall sign or shall affix his 

to the will, or it shall be signed by some other 
person in his presence and by his direction 
(Jrf The signature or mark of the testator or the 


signature of the person signing for hmE 


be so placed that it shall appear that it 
intended thereby to gi\e effect to the wriimn 
as a w lU 

(c)/ThL will shall be attested by two or niort 
/ witnesses, each of whom Ins seen the testator 
s/ sign or affix his mark to the will or has sctti 
some other person sign the will, in the I’r*- 
sence and by the direction of the testator, or 
has received from the testator a person'll 
acknowledgment of his signature or inirK, or 
of the signature of such other person a'** 
each of the witnesses shall sign the will u* 
the presence of the testator but it shall not 
In. necessar) that more than one witness 
present at the same tunc and no iiarlicinar 
lorni ol attestation shall be neees^a^v 

Thii »crtun nu> b<r cumpaitd with -action 9 of the WU'i Art 

(1 \Kt c 2ol 

Tl.e wofili “or an airman employed of have bein atkLd b) 

Kf ca^u-j ard \a \ ol 1*127 
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52 Scope of Section — This Sechon has now been made applicable 
to all wills made by Hindus Buddhists etc in all parts of British India after 
the 1st January 1927 See section 57 clause (c) Formerly a will executed by 
a Hindu m Bombay Presidency before the 1st January 1927 in respect of im 
moveable properties situated in the mofussil of that Presidency {te outside the 
junsdiction of the Hindu Wills Act) was not invalid if it was attested by one 
witness only Section 50 of the Succession Act 1865 (corresponding to the 
present section ) did not apply to such a will— re Bapujt Jasanttalh 20 Bom 
674 (675) So also in the U P if a will was prepared according to the 
instructions of the testator but he did not s gn it it was still valid as a will 
and the deceased was not deemed to have died intestate An application for 
succession certificate was therefore refused — Janktv Kallu Mai 31 All 236 (238) 
The'?e rulings are no longer of any authonty" inTe^ect of wills executed after 
1st January 1927 

So also wills could be made orally by Hindus Buddhists etc before the 
1st January 1927 in those places which were not governed by the Hindu Wills 
Act though very strict proof was nece«sary as to the time and place at which 
the bequest was made and as to the words used by the deceased see Bal Bhaddar 

V Prag Dutt 41 All 492 17 ALJ 765 Manajt v St» Rama Chandra A.IR 
1924 Nag 175 76 I C 95 Beer Perlab v Rafendra Pralab 12 M I A 9 9 W R 
(PC) 15 (19) VenkatRao\ Namdco 58 I A 362 36CWN 83 ( 86) (PC) 
133 IC 711 AIR 1931 PC 285 Natmm v Deu Dais 1917 PLR 41 35 
IC 899 T}lak Nath v Jagannath 1911 PLR 240 12 I C 51 Kurnarosuiamta 

V Vairaianath 26 I C 14 Naratn\ Govtndo 1918 PLR 83 45 1 C 183 So 
also a will made by a Hindu before the 1st January 1927 in a mofussil place 
m the Madras Presidency was valid even if it was unattested — Ralanst v 
AdmtmstratoT General 52 Mad 160 55MLJ 478 A.1 R 1928 Mad 1279 (1281) 
But as a result of the enactment of the new sec 57 all wtills executed on or 
after the 1st January 1927 must be reduced to writing and attested 

This section merely lays down the formaltltes required by law to be observed 
in the execution and attestation of a will and must not be confused with the 
question of the proof (under sec 68 Evidence Act) of the fact whether those 
formalities have been properly observed This section requires that the will 
must be attested by two witnesses whereas under sec 68 Evidence Act it is 
quite clear that a will can be proved by one of the attesting witnesses It would 
therefore be a mistake to hold that because the will has not been proved by two 
attesting witnesses the will cannot be admitted to probate — Rammol Das v 
Hakol 22 CWN 315 (316) 43 I C 208 

The provisions of this section apply to a will executed by a Tabkdar under 
the Oudh Estates Act (I of 1869) even though at the time of making the will 
the Talukdars name was not approved and published in the Gazette under sec. 9 
of that Act but was merely included in the lists prepared under sec 8 — Dulalim 
Jadnnalh \ Bnheshar 8 OWN 258 (PC) AIR 1931 PC 24 (26) 130 
IC 306 

53 Clause (a) — Signature of testator — The use of pen and ink 
IS not necessary for signing— /cwiins v Catsfotd (1863) 11 WR (Eng ) 854 3 
Sw 8. Tr 93 A stamped name is therefore suflkient Thus where m the 
testators presence and by his direction another person stamped the will by way 
of signature with an instrument in whidi the testator had his usual signature 
engraved so that it might be stamped on letters or other documents requinng 
his signature this was held to be a due ccecution of the will — Ibtd So also 
where a testator who for a number of years being unable to write on account 

S-9 
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of paralysis was in the habit of using a name stamp which used to be attached 
by a servant to any document or paper whidi he wanted to sign executed a 
and in his presence and under his direction a servant affixed the impression of 
his name stamp on the will hild that the will was duly signed within the meaning 
of this section — Nirmal v Saralnufm 25 Cal 911 (916) Similarly where a 
testator affixed to a will a seal stamped with his initials and plaang his finger 
on the impression made by the seal said this is my hand and seal held that 
there was suffiaent execution — Ih the goods of Emerson 9 LR Ir 443 A person 
may sign or put his name down by means of types or if he uses a facsimile for 
signing his name he may use it for his signature — Ntr/nal v Senalmoni supra. 

Where a will is written on several sheets of paper but the testator to 
Signed only one sheet the will is not thereby rendered invalid It is well settle 
that one signature made with the intention of authenticating the whole instnim^ 
IS sufficient though the will be contained in several sheets of paper No dou t, 
as a precaution against possible substitution each sheet may be imtialled by J 
testator or by the witnesses but this is not essential and it will generally 
presumed that all the sheets were put togetlier in the same order at the tiiM 
execution as at the testators death— Scgore Chandra \ Dtgambar 14 C 
174 (178) 10 CL J 644 3 IC 380 Jarman on Wills (5th Edn ) VoL I P ^ 
Redfield on Wills (4th Edn ) Vol I p 208 When a will is found 
several sheets of paper one of which only is signed and attested prvno fow 
presumption is that they were all m the r<x>m and formed part of the will at 
time of execution— A/arsA v Marsh (1860) 1 Sw & Tr 528 Cugoty ' 

Proctor (1846) 4 Notes of Cas 620 (629) Rees v Rees LR 3 P ^ ^ „ 
Lewis V lewis [19081 P I Bond \ Seawcll (1765) 3 Bur 1773 If a 
consists of five sheets of paper of which the first two sheets are written w 
dtSerent tnk and with a different pen from what have been used m the 
three ^eets and the signatures of the testator and the attesting witnesses 
contained in the fifth sheet this does not make the will invalid if the rea^^ 
for using the different pens and inks is -satisfactorily explained (eg 
evidence indicates that the writing of the will was begun in the outer apartm 
of the residence of the testator and was finished and attested in a shop 
neighbouring market where the intending witnesses had gone to make 
purchases) — Sagore Chandra v Dtgambar -mpra 

Imttals of the testator operate as a signature — Sher Mahomed v By 
mtsswner 7 OLJ 406 58 I C 134 (139) ^ 

The testator sgned five blank papers with a view to having his 
intentions wntten over the e signatures a draft wi’I having already been ^ 
under his instructions The will was then fair copied over those 
the five sheets as well as on two more sheets and was read out to the tes 
and he then signed the last two sheets. Held that the will was vahdly 
it was not invalid merely because the testator signed some of the ,f-^) 
before the will was wntten on them — Alagappa v Mangathat 40 Afad 5'- ‘ 

30 M L J 504 34 I C 766 j 

54 Mcirk — Under sec 3 (52) of the General Clauses Act 

sign shall denote mark only in case of a person who is unable to write ni 

But under the present section the testator can execute his will cither by ^6 
it or by affixing his mark te he can affix his mark without reference 
question whether he can wnte or not Therefore the fact that a person^ ^ 

can sign his name merely makes a thumb mark docs not affect the validity 0 ^ 

will but the evidence with regard to the making of the mark will 
scrutinized with great care — Gulabkhan v Itnin 28 Bom-LR 529 9o 1 
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AIR 1926 Bom 355 (356) In England also the making ol a mark by the 
testator is a sufficient signing to satisfy the statute whether he can write at the 
time or not — Baker v Demng 8 A & E 94 

^Vhere a mil was not signed but marked with the Bengeih letter 
signifying manzoor or confirmed it was hdd to be a good signing — Rajcndra v 
Jogendia 14 MIA 67 ( 83) 

A thumb mark would be a sufficient signature — Theresa v Francts 45 Bom 
989 (993) 

Execution by putting of mark — Hand guided by another — 

It has been held by McNair J in In the goods of Amtdya Kumar Bose 42 
CWN 649 that if a testatoj^in maling his mark upon the will to execute the 

IS assisted bj some other person who guides his hand and he acquiesces 
and adopts it it is just the same as if he had made it without any assistance 
His Lordship observed in the judgment of the case as follows — 

It IS argued on behalf of the defendant that it cannot be said that tlie 
testator signed or affixed his mark nor it is argued is there evidence that it 
was Signed by some other person m the testator s presence and by his direction 
Rehance is placed on the well known case of Parker v Fcigale LR 8 P D 171 
(1883) That case was cited with appioval by Lord Macnaghten m Perera 
V Perera (1901) AC 354 In Parker v Felgate LR 8 PD 171 (1883) the 
facts are somewhat similar to the facts now before me and it is also suggested 
that certain inadents have been introduced into the present case to ensure a 
similar finding in favour of the validity of the will There the deceased gave 
instructions for her will to her solicitor and it was drafted and engrossed She 
was sufTenng from Brights disease and eventually coma set in which went 
on increasing but still she could be roused and answered general quesuons 
by making signs in response tVhen her will was going to be executed the 
doctor rustled it in front of her face and thus roused her and said This is 
your will Do you wish this lady (Mrs Flack) to sign it’ and she replied 
yes and the doctors evidence was that as far as he could judge she under 
stood what she did Sir James Hannen summed up to the jury and left them 
three questions The first was Did the deceased when the will was executed 
remember and understand the instructions she had given to Mr Parker the 
solicitor’ The answer was No The second question was — Could she if 
it had been thought advisable to rouse her have understood each clause if it 
had been put to her’ Again the answer was — No The third question was — 
Was she capable of understanding and did she understand that she was engaged 
in executing the will for which she had given instructions to Mr Parker’ It 
was answered in the affirmative and the Court pronounced for the will 

The question whether this was or was not the testators signature raises 
some difficulty But I have been referred to the ca^ of Ifd^on v Beddard 
12 Simon s Rep 28 (1841) There the testator s.gned his will not with his name 
but with his mark and in doing o his hand was guided The Vicc*Chancellor 
says at p 33 of the report 

The Judge said that it was necessary that the Will should be signed by 
the testator not with his name for his mark was sufficient if made by his 
hand though that hand might be guided by another person and in my openion 
that proposition is correct in point of law For the Statute of Frauds requires 
that a \ViU should be signed by the testator or by some other person in his 
presence and by his direction and I wish to know if a dumb man who could 
not write were to hold out his hand for some person to guide it and were 
(hen to malce his mark whether Uiat would not be a suffiaent signature of his 
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Will In order to constitute a direction it is not necessary that anything should 
be said If a testator in making his mark is assisted by some other pason, 
and acquiesces and adopts it it is just tlie same as if he had made it without 
any assistance 


In the case of Afuklanalh Roy Choudhury v Jitendja Noth Roy Choudhui) 
19 CWN 1205 (1915) the Court found that the Will was executed by the 
testatnx as required by see 50 of the Succession Act The evidence wa that a 
person named Shibcndra guided the hand of the testatrix in fixing his mark and 
also put down the name of the testatnx under the mark by his o«n pen. Es 
evidence was I think her finger mark was taken by catching hold of her 
finger and it was contended that this could not be taken as execution of the 
document by the testatnx because the motive power was that of Shibendra, an 
that there was no evidence that this was done in accordance with the direction o 
the testatnx The Court found that if her finger was guided to make the mar 
and she did not snatch away her finger or oppose the finger mark being made on 
the document it cannot be said that the finger mark was made against her 
If a testator in making his mark upon the will to execute the same is assi 
by some other person who guides his hand and he acquiesces and adopts it i w 
just the same as if he had made it without any assistance— /« 

Amulya Kumar Bose 42 CWN 648 


55 “It shall be signed by some other person m his P*”®** . 
and by his direction*' — ^The pnnciple is that according to the proper 
struction of the words it shall be signed by some other person in his pKS 
and by his direcuon in sec 63 (a) the proper form of such signature is an 
always been recognised to be for the other person to sign the name of the tes 
and not his own It is no doubt usjal to add that the testators jjjjj 

made by the person m his presence and by* his direction and then for tho o 
person to sign But this a matter of furnishing prims facte evidence ^ 
signature by the other person is as it should be in order to be valid accortu 
the section affixed in the presence of the testator and by his direction an 
not form an integral part of the signature itself The evidence of presence 
authonty might be given otherwise than by such an addition to the signaturt 
IS no doubt usual and regular to avoid disputes that the other person shou 
when signing the testators name that he does so according to the section ^ 
absence of such an addition however does not invalidate the signature o 
testator s name if in fact it was made as the law requires in the presence o 
by the direction of the testator Where the signature in a will contain 
words This scratch — the mark of so and so it was held that the will was va 
executed — Dasureddt v V enkatasubbamai 57 Mad 979 The some other per 
referred to in this section must sign and is not competent to put the mot o 
testator A mark is a mere symbol and does not convey any idea to a person 
makes or notices it The Legislature provides that so far as the testator ^ 
cemed if he is literate he may sign his name which would convey a distin 
regarding the execution of the document or if he is illiterate he may ‘Tfh* 
as an indication of his act as eiecutant of the will In the case of somebo y 
writing for him the section requires that he should write the name or P 
m such a manner as would lead anybody else to see at once who the 
who executed the document — Ntrmal Chunder v Saratmoni 25 Cal jo 

If the testator who cannot sign his name.merely touches a pen and han * 
some one to affix _his mark the will is not validly executed The mark 
be affixed by the testator himself — Radhakrishna v Siibtaya 40 Mad 550 ' j. 
This section is sufficiently comphed with if the mark is affixed by the 
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himself though with the assistance of an oAer person who guides the finger of 
thTlestator onThe» document — ^IuhtaNatb\ Jttendja 19 CWN 1293 (1296) 

27 I C 677"The impressing of a name stamp of the testator on the will by his 
ser\ant does not 'amount to making a mark but amounts to agning by another 
person and js valid— Nirwial \ Sajatmom supra But m Theresa \ Francis 
45 Bom 9S9 (992) Afadeod CJ held that a mark made by some person at 
the direction of the testator was a valid execution of the will 

It IS not necessary that the person .agning for the testator must sign in the 
name of the testator if he sign in his own name such signature is sufficient— 
In the goods of Clark 2 Curt 329 

Under the English law the signature of the testator may be made by any of 
the attesting witnesses — In the goods of Bailey 1 Curt 914 Smith v Hams 1 
Robert 262 But m Indian law the words jomc other person have been 
interpreted to mein not only some person other than the testatof but also some 
person other than the attesting witnesses Therefore a person signing for the 
testator cannot be an attesting witness— 4taf>ji v Pestonp 11 BHCR 87 
(distinguishing the abovT two English cases) Radhakrishna v Subra^a 40 Mad 
550 (556) 34 I C 849 Therefore where the testator does not himself sign but 
some other person signs in his presence and by his direction then besides this 
other person who has so signed at the request of the testator there must be 
two more witnesses who should sign the will m the presence of the testator— 
In re Hemlola 9 Cal 226 (229) Radhakrishna v Subtoia supra 

If the finger of the testator is guided b> some other person S and the former 
does not snatch away his finger or oppose the finger mark being made on the 
document it amounts to signing by the testator himself Even if S then writes 
down the name of the testator beneath the mark still it cannot be said that 
the document has been executed by S on behalf of the testator The execution 
was complete when the mark was made b> the testator and S was not therefore 
incompetent to be an attesting witness— Nath v Jitendra 19 CWN 
1295 (1295 1297) 27 IC 677 

56 Clause (b) — Place of signature — A will is not rendered invahdl 
by the circumstance that the signature is placed among the words of the testi j 
momal clause or of the clause of attestation if the Court is satisfied that the] 
deceased intended by signing his name in the attestation clause to execute hisl 
will — In the goods of Walker 2 Sw & Tr 354 In the goods of Casmore LR 

1 P & D 653 In the goods of Huckiale LR IP & D 375» In the goods of 
Pearn 1 P D 70 A will made by one Robert Porthouse was on a printed form 
imperfectlj filled in in which he had omitted to insert his name and descnption 
at the head of the document and to append his signature thereto but he had 
written his name in the attestation clause ( In witness whereof I the said Robert 
Porthouse have to this ray last will set hand etc) Held that this was 
sutfiaent signature as the deceased intended by signing his name in the attesta 
tion clause to execute the will — /k the goods of Porthouse 24 Cal 784 (786) 

It does not matter in what part of the will the testator signs In the case ) 
of vernacular wills in this country the prevailing custom is to put the signature I 
on the top of the document in its nghthand comer This is valid execution in ) 
India The English system of signing the document at the end does not obtain / 
usually among Indians— Saiutri V F 4 Sotn 19CWN 1297 (1301) 29 IC 743^ 

57 Clause (c) — Attestation — The execution of a will includes the] 
testator s signature and the attestation by witness^ and so long as there is no 
attestation the will cannot be said to have been duly executed Thus if a waif | 
was signed m 1877 and attested by witnesses m 1887, i{ is said to be executed 
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m 1887 and until then it was not complete and valid as a will— S)ed Hasan 

V Tasyaba 1 OLJ 591 26 I C 547 (589) 

It IS not necessary that attestation by witnesses s hould take place as so on 
as the will is signed the testator Thus the testator signed a wiU in 1877 

but It was noTlhen attested by any witnesses He deposited it in a sealed cover 
at the office of the Sub Registrar More than 9 years later he went to the 
Sub Registrar s office took out the will from the sealed cover, and fomiall) 
presented it to the Sub Registrar for registration as a will and admitted its 
execution in the presence of three witnesses and these witnesses as well as the 
testator proceeded to sign the document at the back below the registratiM 
endorsement Held that these proceedings amounted to an attestation of the 
will sufficient to satisfy the requirements of this section — Mtr Syed Hasan '' 
Tatybz 1 OLJ 591 26 IC 547 (588 589) Mohammad Hasan v AU Haider 
28 0 C 8 120LJ 1 AIR 1925 Oudh 337 (344) 

From these case® it is evident that it is not necessary that the attestatioiu. 
Jiould take place at the house of the testator or at the place where the 
executed The witnesses at the Sub Registrars office would be attesting witnesses 
if the acknowledgment of «ignature was made by the testator m their pres^« 
and they signed in the presence of the testator at the same time or 
hfohammad Hasan v Ah Haider 28 OC 8 1 OWN 803 85 I C 509 Air<- 
1925 Oudh 337 (346) v 

A person who signs the will on behalf of the testator (who iullllff*® 
cannot also sign as an attesting witness— RcdAflinsfina v Subraya 40 
(556) 34 I C 849 

It IS not required _that the atUsting witnesses should b^i^sons of 
soaal position as the tes’talor See Dulhtn Chandra v Hatnandan 20 Cw 
617 (P C ) 33 I C 790 If a will of a gentleman of a very high social 
IS attested by persons who are his dependants or servants it may be a reaso 
ground for su piciotv that the will is not the voluntary act of the 
has been procured by the undue influence of members of his household u 
are other circumstances lilcly to exate suspiaon and there is no explanation 
to why the testator could not secure the attendance of persons of a higher 
But where the arcumstances attending the execution of the will are not a 
suspicious and the will does not contain any discrepancies or other 
calculated to suggest dbjbts as to its genuineness the mere fact that the 
of a gentleman of high rank Raja) was attested by his 
persons who were in his service would not make the will invalid — Chotey 

V Ratan Koer 22 Cal 519 (531 532) (PC) 

This section requires that the attesting witnesses must either — (D ,») ' 

testator sgn or affiThinSark or see'‘sbme other person sign the will 
receive from'thc testator a personal acknowledgment of his signature or 
.of the signature of such other person If these facts arc not proved 
cannot be said to have been validly attested — Umakanla v Btsuambhar 
419 117 I C 874 AIR 1929 Pat 401 (402) 

IFirMCssci shall see the testator sign — It is sufficient for a valid j j 
of a VTill that the_jatncs-es were in the ame room with the testat^andJiL 
clear V icv" of the testator whenKe was-inthe act-of signing it is not nece 
for the witnesses to aaually ce the finders of the testator move as the 
IS made — Shcr Mahomed v Deputy Commissioner 58 I C 134 (139) 7 
400} Ketki V Manager 58 I C 945 (Kl) (Oudh) But where a testatn* 
her will m a shop and one witness who saw her sign attested it but ® pj 
witness being at the time when the testatrix and the first witness signed 
at the oihcr ®idc of the shop with a person who stood between him and 
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te^itatnx did not see them agn and did not knoir nor had the opportunity of 
knowing anything about the will unUl after they had signed when he was asked 
to be a witness it was held that the attestation by the second witness was not a 
\alid attestation — Broun v Skmow (1902) PD 3 But see Newton v Clarke 
2 Curt 320 ated in Note 61 

58 Acknowledgment of signature —An acknowledgment of execu I 
tion by the testator and attestation of the will m his presence is a sufficient iV 
attestation under the third clause of this section — Ameer Chand v Mohanund \ 

6 CLJ 453 

Whether the signature be made by the testator or by some other person 
on his behalf if it be acknowledged by the testator m the presence of the two 
witnesses the execution shall be good This section does not mean that the 
acknowledgment of the signature is intended to be effectual only where the 
signature has been made by some other person at the direction of the testator 
— In the goodi of Regan 1 Curt 903 t\Tiere it is proved that the testator duly 
acknowledged a signature to the attesting witnesses it has been considered suffi 
cient prma facte without proving that the signature was m his handwriting or 
that it was made by some other person in his presence and by his direction — 
Ga~e V Gaze 3 Curt 456 

It is not necessary that all the attesting witnesses must prove the same state 
of things le this section does not require that^all the witnesses must see the 
testator sign or that all the witnesscsr'musf receive from Uie testator a personal 
acknowledgment of his signature There may Be cases m which one witness 
saw the testator sign and another witness did not actually see the testator sign but 
his signature was acknowledged before him It is sufficient if each of the witnesses 
conforms to one of the alternatives. This is also evident from the fact that this 
Section does not require that all the witnesses must be present at the same time — 
Muktanatk v juendra 19 CWN 1295 (1297 ) 27 IC 677 

It was held to be a suffiaent acknowledgment by the testator of his signature 
to the will if he made the attesting witnesses understand that the paper which 
they attested was his will even though the witnesses did not see him sign it or 
even did not obsene any Signature on the paper which they attested provided 
that the Court was satisfied that tlie testators signature was on the will when 
they attested it — Amarendra v hash* Nath 27 CaJ 169 (171) Balrrtukund v 
Bhaguandas 15 BomLR 209 19 I C 401 Manickbat v Hortnasji 1 Bom 547 
This view was founded upon the opinion expressed in certain English cases Smith 
V Smith 1 P & D 143, Cooper v Beckett 3 Curt 659 (affirmed 4 Moo PC 
419); Gutllim v Cutlhm 3 Sw &, Tr 200 Beckett v Howe LR 2 P & D 1 
settled.jaw m England that to constitute a sufficient acknovv 
ledgment the witnesses musjt^at the time of the acknowledgment see the signature 
ofthe testator or havrihe opp^unity of seeing it. and if^such be not the case 
_it IS jinmatenal whether the signature be m fact.at_tbe time of attestation or 
whether the testator say that the paper to be attested is his will or that his 
signature is inside the paper— Blake v Blake 7 P D 102 IVrtght v Sanderson 
9 P D 149 Damiree v Fasuh 13 P D 67 (1(J2) 

The acknowledgment by the^testalor of his signature may be express or 
implied _Jt j^s not necessary that he should state to the w itnesses that it is his 
signature'if'the test^or^ produces ffis'will with his signature visibly apparent on 
It, to the witnesses_^d requests them to subsenbe it'lhis is a sufficient acknow " 
ledgment of his signature— R/orv' Cengr 3 Curt~172''ri7o) Blake 'v~Kmgkt — 

3 Curt 563 ( 504) In the goods of Thomson 4 Notes of Cas 643 Leech v 
Bates 6 Notes of Cas 704 A personal adcnowledgment of execution need not 
necessarily be restricted to an express statement to that effect, but may mdude 
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words or conduct or both on the part of the testator which may be construed 
unequivocally as such an acknowledgment — Ganshamdass v Gulab 50 Mad 9'’7 
{per Curgenven J) AIR 1927 Mad 1054 (1056) 106 IC 150 It seems 
fairly clear that if a testator asks a person to attest a will it can be quite legi 
timately inferred that he admitted that the will was executed by him and that 
the person whom he wanted to attest had to attest the will in token of his 
admission of execution — Ganshamdoss v Saraswatt Bat 21 L W 415 AIR 1925 
Mad 861 (867 ) 87 IC 621 

The attestation of a signature implies that the signature of the testator must 
be on the will at the time of attestat on It is not sufficient merely to produce 
the paper to the witnesses where it does not appear that the signature of ^ 
testator was ziffixed to it at the time — Illot v Genge 3 Curt 160 Evidence is 
admissible as to whether the signature of the testator was on th v"ill at the tune 
of attestation But sometimes it happens that no evidence is forthcomm m 
such cases the Court is at liberty to judge from the circumstances of the 
whether it was probable that the name of the testator was on the will at e 
time of attestation— /tt tke goods of Huckiale LR 1 P S. D 375 In the goods 
of Pearn I PD 70 . 

A will was attested by five witnesses One witness was called in 
he deposed that the testator had acknowledged his signature before him and 
attested the will Another witness was not called in Court bat his 
was proved The three remairung witnesses were dead Held that from 
^ circumstance of the case it must be inferred that the testator had acknowledge 
his signature before the four other witnesses also The will must be deeme 
have been duly attested and probate must be granted — Stbosundan v Heniangn' 

4 CWN 204 (207) 

There is a presumption of due execution where there is a proper 
clause even though the witnesses have no recollection of having . 
the will Halsbur> s Laws of England Vol 18 p 555 If a will appears on 
face of it to have been executed and attested in accordance with the require©^ 
of this Act the maxim omnta praesumuntur rite essa acta applies unles 
clearly proved by the attesting witness that the will was not m fact 
— Jarman on Wills (6th Edn ) p 105 ttoolmer v Mrs Daly 1 Lah 173 ( ' ^ 

S9 Attestation by Registrar — If on admission by a 
her signature on the will before the Registrar and on her identification 
the Registrar by one of the altc tmg witnesses both the Registrar and the i ^ 
^ f>ing witnesses sign their names as witnesses to the admission it would 
) sufficient attestation under this section — Hutto 5»ndart v Ckundcr Bait o 
17 In the goods of Roymoney 1 Cal 150 Nilye Copal v Nagendra U 
429 Amarendra v Kashi Nath 27 Cal 169 (171) Horendra v Chandra “ 

16 Cal 19 (23) see also Mtr Syed Hasan v Taxyaba 1 OLJ 591 25 I ^ 
(588) Where the testator (on illiterate person) affixes his thumb mark on * * ^ 
before the Sub Registrar and the identifier who is one of the attesting 
and then both the Sub Registrar and the identifier sign their names (the ^ 
Registrar signs the endorsement about tlw testators admitting that the ^ 
his, and the identifier signs the endorsement of the testators identity 
the Sub Registrar) the will is held to be suffiaently executed and attested 
Sab Registrar must be treated as an attesting witness to the will for 
not only seen the testator affix his thumb-mark to it but has also received f 
the testator a personal acknowledgment that the will is his — Theresa v Psan 
15 Born. 9S9 (994 ) 23 Bom.L.R 399 A I R 1921 Bom. 156 61 I C 587 

These cases sfiow that a will is validly executed if it is attested by 
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attesting witness only provided it is registered dunng the lifetime of the testator 
the Sub Registrar being treated as another altering witness This was what 
actuallj happened in a Patna case. The testatrix affixed her mark to the will 
and there was only one attesting witness The next day the Sub Registrar came 
to her house to register the will and she was identified before him fay the senbe 
and then the Sub Registrar signed an endorsement statmg that the testatrix 
admitted execution of the document Held that the Sub Registrar being taken 
as an attesting witness the will was properly attested by two witnesses and the 
requirements of the law were satisfied — Sorada Prasad v Tuguna Charan 1 Pat 
300 (305) A I R 1922 Pat 402 70 I C 402 

A will executed by B contained the signature of N who signed as a scribe 
on the face of it the will did not purport to bear the signature of any attesting wit 
ness The testator after executing the will put it in a sealed cover and deposited 
it with the Registrar under sec 42 Registration Act On the cover there was 
an endorsement containing a descnption of the will and signed by B and below 
this signature there was an endorsement written by the Sub Registrar but not 
signed by him and there was also a signature of H a pleader who identified B 
before the Sub Registrar It was held that the will was not validly attested by 
two witnesses. The endorsement on the cover by the Sub Registrar was not 
signed by him consequently the Sub Registrar was not an attesting witness and 
the cover could hardly be said to be a part of the will The pleader H signed 
as an identifier and not as on attesting witness further N signed as a scribe 
and not as attestor Even if H be taken as a witness still the will was not 
attested by two witnesses and was therefore v\\it\id—Utnokanta v Bisnambhar 
8 Pat 419 117 I C 474 AIR 1929 Pat 401 (403) 

60 * Witnesses shall sign” — In England it has been held that as 

in the case of the testator so in the case of the attesting witnesses a subscnption 
by mark i| suffkient notwithstanding that the witness is able to write See 
Williams on Executors (11th Edn ) Vol 1 p 69 But in Indian law a marked 
distinction is drawn m the present section between the required action of the 
testator and that of the attesting witnesses The former may sign or affix his 
mark but the attesting witnesses must the will and we must conclude that 
a signature is intended as opposed to a mere mark affixed — pa Melville J in 
Fernandez v Alves 3 Bom 382 Nttye Capal v Nagendra 11 Cal 429 (432 
433) Venkataramayya v Nagamma 35 LW 233 136 IC 343 AIR 1932 
Mad 272 ( 274) It is not a suffiaent compliance with this section if the wit 
nesses only affix their marks— v Yelumaboi 15 Mad 261 (264) 

Thftjnitia/£_of witnesses^may c onstit ute a suffcient attestation— /« the goods 
of Christian 2 Robert 110 In the goods of Blcwtlt 5 PD 116 Ammayee v 
Yclumabat 15 Mad 261 

One_witness_cannot_sign J^or_or in tbe^name_jDLanothe£_ witness — In the 
goods of IVliite 2 Notes of Cas 461 In the goods of LeveTtnglon~li~Pt> 80 
But where a will was attested by one witness m his own handwnting and he 
also held and guided the hand of a second witness who could not read or wnte 
and in this way the second witness s name was wntten as an attesting witness 
this was held to be a sufficient attestation— Garrison v Elvin 3 QB 117 
Att estation by sealing is not valid — In the goods of Byrd 3 Curt 117 
It doeTnormatterltrwharpa'rrorUie will the attesting witnesses sign their 
names, provided it appears that the signatures were meant to attest the requisite 
signature of the testator— In the goods of Davts 3 Cffrt 748 In the goods of 
Chamney 1 Robert 757 If a will is written on different sheets of paper and 
each of the three witnesses subsenbe on a different sheet, it is a good subscnption 
S-10 
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within the statute — Lea v Ltbb Carth 37 Where it appears that a will is 
wholly in the handwriting of the deceased testator and bears his signatures on 
the \arious pages thereof and alongside his signature on the nghthand comer 
of the first page are the signatures of the four witnesses and on each of the other 
three pages the signatures of two out of those four persons held that the signature 
of the testator on the first page was the operative signature by which he intende 
to make the document an effective one and that the witnesses put their sipa 
tures ammo atiestandt and the will was properly executed by the deceased— 
SavtlTt V F A Sam 19 CWN 1297 (1301) 29 IC 743 But in England the 
signature of the testator on tlie last page is the operative signature therefore in a 
will written on several sheets if the last page alone is attested the whole wi is 
well attested provided the whole will be in the room and although a part may 
not have been seen by the witnesses — Bond v Seauiell 3 Burr 1773 
V Quee i s Proctor 4 Notes of Cas. 620 Marsh v Marsh 1 Sw & Tr 
In the goods of Fuller (1892) P 377, Lewis v Leuts (1908) PI 

A will is not entitled to probate unless the Court is satisfied that 2 
names of the alleged witnesses were subscribed on it for the purpose of . 
the testators signature — In the goods of Wslson LR 1 P & D 269 « 
goods of Braddock 1 P D 433 In the goods of Skarman LR 1 ^ p 

Crtgiths V Griffiths L R 2 P & D 300 In the goods of Streatley 11891) r f 
This section does not m so many words prescribe the order 
signatures of the testator and the attesting witnesses are to be affixed bu 
to be implied from the language used and from the order in which the ^ ® 
execution are laid down that the legislature intended that the two a 
witnesses ^ould have seen the testator sign before they affixed their own 8 
turefr-fl«so«<if;i V Dayaram 5 Cal 738 ( 739) The two attesting ^ 

sign their names after the testator shall have signed his name— 

Chunder Kant 6 Cal 17 (18) Fernandez v Ahes 3 Bom 382 
there is no valid attestation if the signature of the testator is not on the wi 
the time of attestation — Illot v Cenge 3 Curt 160 ( 181 ) 

f jUp latf 

61 “In the presence of the testator’* — The provision 
requiring that the witnesses shall sign the will m the presence of tne 
does not imply that the testator should actually see the witnesses sigi^ , 
sufficient if he might have seen them if he chose to look — Shires v . j,j 

Salk 688 Day v Smith 3 Salk 395 Therefore where a will was 
the testatrix m her carnage and the witnesses subscribed in the attorney® 
opposite to the window where the carnage was so that she might hav 
them through the window while they were subscnbing it was held t ^ 
attestation was valid — Casson v Dade 1 Bro C C 99 Similarly if the c 
IS blind the statute is satisfied if the position of the testator was such 
could have seen the witnesses if he had his ejesight unimpaired— Rr 
1 Robert. 278 So also where the testator signed his will while lying m 
and there were two attesting witnesses one of whom the testator could ^ 
could be seen by him and other witness was so placed behind a wrt 
neither could he see nor could be seen by the testator it was still held 
witnesses were sufficiently in the presence of the testator to make their at e ^ 
valid— JVeu/on v Clarke 2 CurL 320 Bat where the witnesses signe 
adjoining room to that in which the testator was and the door 
was open but he vras not in such position that he could see them hi ^ 
there was no proper atti^tation— Doe \ Manifold 1 M &■ S 249 " 

testatrix lay in her bed with the curtains closed and her back to ® ( 

witnesses when they subscribed and it appeared that by rca'on of her 
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of extreme weakness, she could not by any possibihty have turned herseJf into a 
position m which she could ha\c seen the witnesses sign even if the curtains had 
not been dosed luld that the requirements of law were not complied mth— Tribe 
V Tribe 1 Robert. 775 

The testatrix (a pardanaslun lad>) went to tlie Registrars oflicc and sat 
behind one fold of a door which was dosed the other fold being open and the 
Registrar and another person who identified the testatrix were in the \cranda 
into wluch Uic door opened The lestatnxs admission of execution of the will 
was endorsed on tlie will and witnessed by the Registrar and the person who 
identified her Held that the witnesses (i^ the identifier and the Registrar) 
were in the presence of the tcatatrix for ihc purposes of this section because 
their position was such Uiat the testatnx could haic seen them had the other 
fold of the door been open — Hoicndra v Chandta Konta 16 Cal 19 (24 25) 
But where at the time of signing the will the testator and the witnesses were in 
different rooms and tJicre was no evidence to the effect that the two rooms were 
so situated or that the testator and the witness occupied such a position in relation 
to each other that the one oiuld be said*io be in actual visual presence of the 
otlier while each was signing tlie document it was held that it could not be said 
that the testator and the witncsocs signed in the presence of one another— 
Mot} Akhbar Uir a v Sangslcr 3 Luck 482 112 I C 13 AIR 1928 Oudh 
238 (239) See also Brown v Skirrow 1 19021 P 3 cited in Note 57 

To constitute presence the testator should be mentally capable of recog 
nizing the act which is bang performed before him mere corporal presence is 
not enough— Jarman on Wills (5th Edn ) Vol I p 89 Therefore if a testator 
after having signed his will and before the vnincsscs subscribed their names 
fell into 3 state of insensibility the attestation was msulhacnt— 7?igbr v Price 
Doug 241 

lKi/«f4scs need tiol be present at the same tme — The English Jaw requires 
that both the witnesses must be present at the same time and both must see 
the testator execute the document as hts will But the Indian law expressly lays 
down in clause (c) of this section that it shall not be necessary that more than 
one witness be present at the same lime — Savittt v F A Sata 19 CWN 1297 
(1301) 29 IC 743 Mitklarjalh\ ftlcndra 19 CWN 1295 (1297) 27 IC 677 
Therefore where the testator after having executed his will m the presence of 
one attesting witness took it successively to the houses of two other attesting 
witnesses who on hi acknowledgment of his signature attested the document 
it wa held that there was val d attestation by all the three witnesses— Scuilri 

V P A 5tii« supra And since the vitncsscs need not be present at the same 
time it is not necessary that all the witnesses must sec the testator sign or that 
all the witnes es must rccave from the testator an acknowledgment of his signa 
tire It may as well happen that one witness may see the executor sign and the 
other witness may not see him sign but llie testator may acknowledge his signature 
before him. It is sufficient if each of the witnesses conforms to one of the 
alternatives— Nath v Jtlendia supra Saoitn v F A Sam supra 
Ghanihamdoss v Saiasuallitbat 21 LW 415 AIR 1925 Mad 861 (867 868) 
87 I C 621 

G2 No form of attestation necessary — No particular form of 
attestation shall be necessary It is therefore sufficient if the witnesses without 
any attestation clause of any dcscnption merely subsenbe thnr names — Bryan 

V Ml tie 2 Robert 315 

63 Mucellaneous — ^lUs^imraicnal m what language a will is written 
whether in Latin Trench or any other langu^e — Swinburne Part 4 s 25, pi 4 
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So m India it does not matter whether the testator \\ntes m his mother language 
or m English or m Sanskrit 

A will may be made in penwUr mjnk— v Clarkson 1 Phillim 3a 

T?i provision of law that the will shall be wntten continuouslj 

inereiore if a will is otherwise duly executed it is no objection that it contains 
Clank spaces in the body of it— Cor«c6y v Gibbons 6 Notes of Cas 679 Pandu 
Tans V Vtnayak 16 Bom. 652 (655) 

A Will may be written on any sub tance even on a palm leaf as in \dh 
nayagam v Pachche 1 MHCR 326 

64 If a testator, m a will or codicil duly attested, 
Incorporation of papers then 

by reference actually written as expressing any 

, , part of his intentions, such document 

snail be deemed to form a part of the will or codicU in which 
It IS referred to . 

64 This section applies to Hindus Buddhists etc see sec 57 and Sdt 

“I or “thai teslamentarv paper duly_eSS“*'J 
Mere to an existing unattesled mil or other paper the instrument so relifflJ_ 
V VincciK 2 Ves 228 VHdtu ' 

^ ^ '' i Cr & M d2 The intention to incor 

“5 he clear and the document relerred to should be of a teslamenW 
character- 7>i the goods of Hubbard L R I p s, D 53 Thus uhere a d«d 
previously executed by the te-talor teas relerred to in the tnll but not fa 
tte purpo e of mailing its contents part ol the wl) it was held that it nai ’f 
u testamentary document although the toll in terms purported to confirm tl« 
n' to S°‘ “■"« "‘U'ln this section-Bai Cungo Bat t d*»l 

ua« Das 29 Bom 530 (5o4) (PC) rVhere a ttill raters to a paper sn* 
paper cannot be incorporated with the tnll unless tt be clearly idenUfied toth 
the descnption of it given in the tiiU and be shown to have been in existence at 
the time the tv iff was eiecutcd-Smgleion , Tomlinson 3 App Cas ><» 
ililktnson v Adam 1 Ves &. B 445 


in 


CHAPTER IV 

Or PRIVltXGCD WlLIeS 

65 Any soldier being employed in an expedition or 
^^^gnged in actual ^va^fare, or an am 
man so employed or engaged, or 

fl« keam thru T rTC Ot 


Pnvileged wills. 


, DO eiiipioyea or engageu, “ 

manner beintf at sea, may, it he has completed the iRd 
eighteen jenrs, dispose of his property by a tvill made 

the IimilMce .. 


the maimer provided in section 66 
pruilegcd wills 
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lUustiattons 

(0 A a medical officer attached to a lament is actually employed in an 
expedition He is a soldier actually employed m an expedition and can make 
a pnvileged will 

(li) A is at sea in a merchant ship of which he is the purser He is a 
manner and being at sea can make a pnvileged will 

(m) A a soldier serving^in the held against insurgents is a soldier engaged 
m actual warfare and as sucli can make a pnvil^ed will 

(»v) A a manner of a ship m the course of a voyage is temporanly on 
shore while she is lying in harbour He is for the purposes of this section a 
manner at sea and can make a pmileged will 

(v) A an admiral who commands a naval force but who lives on shore and 
only occasionally goes on board hts ship is not considered as at sea and cannot 
make a privileged wll 

(ri) A a manner serving on a military expedition but not being at sea 
IS considered as a soldier and can make a privileged will 

Note — This section is inapplicable to Hindus Buddhists etc 
The words or an airman so employed or engaged have been added by the 
Repeabng and Amending Act X of 1927 

Mode of malang and'^ ' 6® W Privileged wills may be 
rules for executing prm in writing, or may be made by word isss 
of mouth 

(2) The execution of pnvileged wills shall be governed 
by the following rules — 

(a) The will may be written wholly by the testator, 

with his own hand In such case it need not 
be signed or attested 

(b) It may be written wholly or in part by another 

person, and signed by the testator In such 
case it need not be attested 

(c) If the instrument purporting to be a will is 

written wholly or in part by another person 
and IS not signed by the testator, it shall be 
deemed to be his will, if it is shown that it 
u as written by the testator’s directions or that 
he recognised it as his will 

(d) If it appeals on the face of the instrument that 

the execution of it in the manner intended by 
the testator was not completed, the instrument 
shall not, by reason of that circumstance, be 
invalid, provided that Ins non execution of it 
can be reasonably ascribed to some cause other 
than the abandonment of the testamentary 
intentions expressed in the instrument 

(c) If the soldier, auman or manner has written 
instructions for the preparation of his will, 
but has died before it could be prepared and 
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executed, such instructions shall be considered 
to constitute his will 

(/) If the soldier, or manner has, in the 

presence of two witnesses, given verbal 
instructions for the preparation of his will, 
and they have been reduced into writing m his 
lifetime, but he has died before the instrument 
could be prepared and executed, such instruc 
tions shall be considered to constitute his iviH, 
although they may not have been reduced into 
writing in his presence, nor read over to him 
(g) The soldier, an man or manner may make a 

by word of mouth by declaring hiS intentions 
before two witnesses present at the 
time 

(/t) A will made by word of mouth shall be null at 
the expiration of one month after the 
being still alive, has ceased to be entitled to 
make a privileged will 

This section does not apply to Hindus Buddhists etc 
The word airman has been added in clauses (c) (/) and 
Repealing and Amending Act X of 1927 


CHAPTER V 

Ot THE Attestation, Revocation, Alteration and 
Revival or Wills 

67 A will shall not be deemed to be msufficieudy 

r .1 « (t attested by reason of any benefit tner 

Effect of gift to attest , , c u-rrfiPct or Dy 

mg witness by given either by way of bequest o 

way of appointment to any 
attesting it, or to his or her wife or husband, but the befi^* 
or appointment shall be void so far as concerns the pe*" 
so attesting, or the wife or husband of such person, or u > 
person claiming under either of them 

Explanation — A legatee under a will does not lose 
legacy by attesting a codicil which confirms the will 

6S This section does not apply to Hindus Buddhists etc Therefo^ 
legatee under a will of a Hindu not lose his legacy by attesting the w 
Under this section a bequest made to an attesting witness or to his 
by a will IS \oid though the attestation of the witness is not indispensa 
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the ^alldlty of the wiU and there may be a sufBaent number of attesting witnesses 
without him — Admintstralor General y La ar Stephen 4 Mad 244 (245) Doe 

V Mtlli 1 Mood L Rob 288 

^Vhere a will has been executed in the presence of two witnesses and the 
signature of a third person who is a legatee also appears at the foot of the will 
the Court will take evidence to exj^ain as to why such signature was wntten 
and if it IS satisfied that it was not written with the tntentwn of attesting the 
signature of the testator the legatee s signature wiU be omitted from the probate 
and such legacy will be \alid — In the goods of Skaiman LR IP & D 661 
This section has been made applicable to the wills and codicils of Taluqdars 
in Oudh by sec 19 of the Oudh Estates Act 1869 A will executed by 
such a Taluqdar ran as follows — I have executed this will with the consent 
of all my sons and have got them to sign it as witnesses with this very 
purpose so that this will may be acted upon fully and they may not quarrel 
among themselves after my demise held that the testator obtained the signa 
tures of the sons for some special purpose of his own (vtz to obtain the 
CO operation of his sons in carrying out the dispositions of his will) and not for 
the purpose of attesting to the will that they were not attesting witnesses and 
were not disquahhed under this section from taking under the will— Sundar 

V Jagannath 1 OWN 881 28 OC 91 AIR 1925 Oudh 465 ( 467 ) 85 IC 
658 affirmed by the Pnvy Council 4 OWN 12C5 AIR PC 248 (249) 

32 CWN 305 A person who signs a will for a special purpose, vt in token 
of his agreement with the terms of the will is not an attesting witness even 
though the word witness appears above his tign&tUTt— Mohammad Alt Khan v 
Nisar Alt 109 I C 835 AIR 1928 Oudh 67 (76) 

68 No person, by reason of interest in, or of hissecuonss 

Witness not disquaii =>n executor of, a will, shall be aaXoI 

fied by interest or by disqualified as a Witness to prove the 

being executor execution of the will or to prove the 

validity or invalidity thereof 

This section applies to Hindus Buddhisf^ etc , see Sec 57 and Sch. Ill 

69 Every will shall be revoked by the marriage of the section 56 

, „ u maker, except a will made m exercise Act x of 

testotefiSMe” ' “ power of appointment, when the 
property over which the pouer of 
appointment is exercised would not, in default of such 
appointment, pass to his or her executor or administrator, 
or to the person entitled in case of intestacy 

Cxplauation — ^\Vhen a man is invested with power to 
determine the disposition of property of which he is not the 
( owner, he is said to have power to aiipomt such property 

66 This section docs not apply to Hindus, Buddhists, etc 
f Wliere a Jew made a will subsequent to his first mamage, but previously 

\ to hts second mamage dunng the lifetime of his first wife it was held that the 
i wll was revoked by the second mamage — Gabriel v Mordakai, 1 148 (149) 
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70 No unprnikgcd will or codicil, or any part there 
„ of> 5>l'all be rc\okcd otherwise than by 
icged will or codicil iinmage, or by another will or codicil, 
or by sonic w riting declaring an inten 
tion to revoke the same and cvccutcd m tlic manner in tthrvh 
an unprivileged w ill is hereinbefore required to be executed, 
or by the burning, tearing or otherwise destroying the same 
by the testator or by some person in his presence and by his 
direction with the intention of re\oking the same 

lUuittattons 

(i) A has made an unprivileged wilL Allcrwards A makes anoth« ^ 
privileged Viill which purports to revoke Uic fuse This is a rcvxicalion. . 

(«i) A has nude an unprivileged will Alicrwards, A being enUUed ^ 
a privileged will makes a privileged will which pur^rts to revoke ni» 
vilegcd will This is a revocation . 

Notes — ^This section applies to Hindus Buddhists, etc. see see. 

Sch III 

This section is taken almost word for word from sec 20 of the Engu» 

Act 1837 (I Viet C 2(3) ^ the 

67 Scope of section— Revocation by parol, etc. j 

passing of the Hindu Wills Act the will of a Hindu could be revoked o) 

Thus where definite authority was orally given by the testator to 
will xnlh the intention of revoking it that vvas in law a suflicient 
although the will was not in fatt dcslro>cd— Fer/ab Naiain v 0 

626 (643) (PC) ^ 

After the pa,sing of Uie Hindu Wills Act this section was made 
to the Wills of Hindus m the province of Bengal and in the towns of 
and Madras But outside these places, will could be revoked by 
mode besides those prescribed m this section Thus m case of a w* 
outside the town of Madras, actual destruction or a formal revocation m 
was not essential to constitute revocation The testator dunng his illness 
a will which wa deposited and regi Icred in the office of the Registrar 
recovenng from his illness he appointed a Vakil to obtain the will pj 
Registry and to restore it to him but owing to some blunder this was no 


but the testator s intention was to gel the will back ino his own po 
and not to leave it as it was. Held that the will must be treated as ri-'O ^ 
\ enkayamma y VenkataTamanayyamma 25 Mad 678 (685) (PC) “ ^ 
Court insisted on very clear cogent and consistent proof of an oral 
and on the evidence being precise as to time and place — Alavandar v i' 

99 1C 775 AIR 1927 Mad 383 (385) ^ly 

But after the passing of the Indian Succession Act 1925 and 
after the enactment of clause (c) to sec. 57 all wills executed by a 
after the 1st January 1927 in all parts of India must conform to the pro'’’ 
of this Part and no will can be revoked otherwise than as provided > 
section The above case are no longer of any authonty , jydi 

This section doe not apply to Mahomedans therefore in case 0 
persons actual destruction or formal revocation is not essential to con ^ 
the revocation of a will a bequest may be revoked by express 
or wntten Thus where a testator expressed in a Court of Justice hrs m 
of revoking a will previously made it was held that there was a vabd revoc 


Sec 701 


THE INDIAN SUCCESSION ACT 


81 


notwithstanding the fact that the testator did not destroy the existing will or 
make any subsequent will — MiTan Bakhih v Mehr Btbi 1916 PLR. 41 31 
IC 693 (694) 

68 Revocation, what is not —In India a will is not revoked by 
marnage or by the subsequent birth of a son or by the birth of a posthumous 
son The statutory law of will m India has not adopted the prinaple of 
English law that a will should be deemed to be revoked in consequence of a 
change of circumstances of the testator or a diange with respect to his nght to 
the property disposed of by will — Subba Reddt v Doratsamt 30 Mad 369 (372) 
(PB) 17 MLJ 269 Bodt v Venkataswamt 38 Mad 369 (372) Alavandar 
Gtamam v Domkoti Ammd 99 I C 775 AIR 1927 Mad 383 (385) A will 
IS not revoked by the subsequent birth of a son to the testator espeaally when 
that son died dunng the lifetime of the testator A will comes into operation 
at the death of the testator and this intermediate alteration in the character 
of his right in the property (by the birth of the son) should not invalidate a 
disposition which he could validly make both when he executed the will and 
when the will came into operation in law — Bodt v Venkatasuami 38 Mad 3b9 
(373 ) 25 MLJ 363 

Similarly the adoption of a son by the testator does not by itself revoke a 
Will any more than the birth of a natural bom son especially when there is 
nothing in the deed of adoption dectanng expressly an intention to revoke the 
Will which the testator had previously made m favour of his wife — Wir Sytd 
Hasan v Tatiaba 1 OLJ 591 26 1C 547 (589) 

The mere fact that the testator during his lifetime disposed of part of 
the property specified in the will cannot be regaided as an act revoking the will 
because the testator had full power to dispose of his property dunng his life 
time and the devisees would get only the property remaining undisposed of at 
the time of his death — Asanand v Rosbnt Bat 2 Lab L J 178 Tkakar Stngh v 
Arya Puttmdkt Sabha 29PLR 534 110 IC 700 AIR 1928 Lah 934 ( 935) 

Since revocation must take place dunng the lifetime of the testator he 
Cannot delegate his power of revoking a will by inserting in it a clause con 
femng on another an authonty to destroy it after his death — Stockuell v 
Rtthatdon 1 Robert 661 

Codicil — A codicil will not be impliedly revoked by the mere fact of the 
revocation of the will and the codial notwithstanding remains effectual unless 
It appears that m revoking the will the testator thereby intended to revoke the 
codial as well — In the goods of Saiage LR 2 P &. D 78 Black v Jobling 
L.R 1 P D 685 Gardiner v Courthope 12 P D 14 No doubt a codial is 
dependent on the will but if it could be estabhshed that the testator intended 
the codicil to stand b> itself notwithstanding the revocation of the will the 
Court would give effect to the codial Hhcre the will and the codial were 
so independent of each other that ather Could stand alone the testator could 
very vrell intend to revoke the wiff and such revocation of the wiU would not 
be a concurrent revocat-on of the codial — Surendra \ Stiadas 33 CLJ 488, 
AIR. 1922 Cal 182 (184) 69 I C 867 

69 Any part thereof — A part only of a will ma> bo revoked in the 
manner here desenbed — Clarke v Sertpps 2 Robert. 563 ( 567) In the goods of 
Uooduard L.R 2 P £. D 206 If the testator after the execution of the will 
dcstro>'s a part only of it by tcanng or cutting away or cutting out portions 
of It, ammo reiocandi as to the parts so removed this will amount to a rev oca 
tion pro tanto — In the goods of Lambert 1 Notes of Cas. 231, Ln the goods of 

&-U 
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Cooke 5 Notes of Cas 390 With respect to the destruction of a part the 
intention with which the act is done must govern the extent of operation to e 
attributed to the act and determine whether it shall effect the revocation o 
the whole instrument or only of some and what portion of iL And the inta 
tion to revoke wholly or only in part may be evidenced either by proof o 
expressed declaration of the testator of his intention in doing the act or y 
proof of circunstances from which it may be inferred or by the state an 
tion to which the instrument has been reduced by the act itself— C/m « ' 
ScTtpps 2 Robert 563 (567 568) Williams v Jones 7 Notes of Cas. W 

Leonard v Leonard [19021 P 243 Thus the mere cutung of three lines trom 
the beginning of a will was held in the absence of other arcumstances no 
show an intention to revoke the whole will — In the goods of llooduai 


2 P 8. D 206 

After having made a will the testator executed a deed of sale m ^ 
he wrote I have cancelled the said will and rendered it null and void an 
convejed only two of the properties devised by the will Held that the gen 
scope and intent of the deed of sale was not to revoke the previous wi w 
entirety — Ramprasad v Basanlta 6 P L T 615 89 I C 1009 A I R 1 
729 (731) 

70 “By marnage** — In applying this section to Hindus, 

etc the words by marriage should be ormtted because the proviso to 
expressly lays down that marriage shall not revoke any such will or co 
See Schedule III para 4 >, ch the 

In legislating with reference to the question of the extent to 
provisions of the Succession Act should be made applicable m the case ° 
executed by Hindus the legislature must be taken to have considered 
to which the enactments of the Succession Act were m keeping 
sentiment and with the spint of the Hindu law The outcome was m 
English rule of law that marriage should operate so as to revoke ^ jq 
expressly excluded in the case of wills made by Hindus on the groun 
far as Hindus were concerned mamage did not raise a presumption of m 
to revoke a will — Subba Reddi v Doraisamt 30 Mad 369 (371) 

71 ‘By another will or codicil’ — ^The mere fact of 
subsequent testamentary paper does not work a total revocation of a 
unless the latter expressly or in effect revoke the former or the two be m 
of standing together for though it be a maxim that no man can die wi 
testaments yet any number of instruments whatever be their relative 
or m whatever form they may be (so as they be all clearly testamentary^ 

be admitted to probate as together containing the last will of the i) 

Williams on Executors (11th Edn) Vol I 116 In the goods of ' 

3 P S. D 153 {per Sir James Hannen) 

Where a will contains a clear and unambiguous di position of 
or personal it cannot be revoked by a codial except by the use of word 


clear and unambiguous. jji 

If a subsequent testamentary paper be partially inconsistent with one 
earlier date then such latter instrument will revoke the former as to ^ ^ 
parts only where they are inconsistent — In the goods of Petchell ^ of 
153 (156) But it IS necessary to consider minutely the nature and w 
the inconsistency of a later testamentary in^iument which will have ^ 
of revoking an earlier will In this investigation the Court is necessaniy 
upon to put a construction upon the language of the instrument ui 
The intention of the testator conveyed m that language has to be 0=^^ 
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by reference to the facts m connection \vith whidi it is used but in seeking 
the true meaning of the testator the substance and not the form of the instru 
ment must be regarded If it can be collected from the words of the testator 
in the later instrument that it was his intention to dispose of his property in a 
different manner to that in which he disposed of it by the earlier document 
the earlier document will be re\oked and this allhougli in some particulars 
the later will does not completely co\er the whole subject matter of the earlier 
— pci Sir Jamea Hanner in Dempsey \ Latison (1877) 2 P D 98 

If two inconsistent wills be found of the same date or without any date 
and no evidence can be adduced establishing the postenonty of the execution of 
cither both are necessarily void and the testator must be considered intestate. 
But m every case the Courts will struggle to reconcile them if possible and collect 
some consistent disposition from the whole — Swinburne Part 7 s 11 pi 1 
Godolphin Part 1 C 19 S 3 Phipps v Earl of A»slesea 7 Bro PC 443 
Tounshend v Moor (190a] P 66 

The mere fact that a testator calls a will my last will or my last and 
only will does not necessarily import a revocation of all previous instruments — 
Freeman v Freeman 5 De G M &. G 704 Lemaze v Goodban L R IP & D 
57 Simpson v Foxotr 11907] P 54 And so where a testator having duly 
executed his will subsequently executed another testamentary paper which was 
not found at his death and the contents of which were unknown «ave that it 
was headed last will it was held that the words this is my last wiU did not 
import that tlic paper contained a different disposition of the property and that 
the mere fact of so calling it did not render it a revocatory instrument — Cutto 

V Gilbert 9 Moo P C 131 (overruling ISJur 560) 

V^here by a testamentary paper all the testators property is given to a 
particular person without the appointment of any executor such paper will 
operate as a total revocation of a prior will even though an executor may have 
been appointed by such prior will — Henftey v Henfrey 2 Curt 468 affirmed by 
the Pnvy Council 4 Moo P C 29 

A subsequent will is no revocation unless the contents of it are known 
and it IS not to be presumed from tlie mere arcumslance of another will having 
been made that it revoked the former for it might be that the second will 
might concern other lands or no lands at all or be a confirmation of the former 
— Hitchins v Bassett 3 Mod 203 It is well settled that a will duly executed 
is not to be treated as revoked either wholly or partially by a will whidi is not 
forthcoming unless it is proved by clear and satisfactory evidence that the latter 
will contained either words of revocation or disposition so inconsistent with the 
disposition of the earlier will that the two cannot stand together It is not 
enough to show that the will which is not forthcoming differed from the earlier 
will if it cannot be shown in wliat the difference consisted It is also settled 
that the burden of proof lies upon the person who diallenges the will that is in 
existence — Sahib Mtrza \ Umda hhanam 19 Cal 444 (450) (PC) Trtbhauan 

V Deputy Commissioner 50LJ 294 47 IC 225 (248) 

The testator executed two wills of which the later commenced by stating 
As the wills previously executed by me have not been brought into force all 
the dispositions mentioned herein shall be operative alter my lifetime and then 
the will repeated some of the legacies mentioned in the earlier will as well as a 
provision for the funeral expenses of the testator with some modification as to 
the amount but there was no mention of a certain sum stated in the earlier 
will If the legacies were taken as mtended to be cumulative they with the 
new and further provisions in the later will exceeded in amount the value of 
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perty %\hich was ancestral property Therefore the will of 1890 being intalid 
did not revoke the will of 1889 and S had under the will of 1889 validly adopted 
P — Venkalanarayana \ Subbatnmal 39 Mad 107 (114) (PC) 20 CWN 234 
A I R 1915 PC 37 32 I C 373 

73 ‘ By some wnUng,” etc. —A will may be expressly revoked by 

some writing declaring an intention to revoke the same and executed in the 
manner in which a will is required to be executed Where a testatrix devised 
real estates and by a subsequent lotd deed attested by two witnesses conveyed 
them to other trusts it was held that the deed was not a writing declaring 
an intention to revoke — Ford v De Pontes 30 Beav 572 The intention to 
revoke need not be declared in such express terms as I do declare that I intend 
to revoke my will but must be m equivalent terms amounting to that — Ibtd 
Thus where the testator had obliterated the whole of a codicil including his 
signature by thick black marks and at the foot of it had written the words 
signed b> himself and attested by two witnesses we are witnesses of the erasure 
of the above it was held that the codicil was revoked for the words above 
mentioned were a wnting declaring an intention to revoke it — In the goods of 
Gosling 11 P D 79 Where the testator sent a letter signed by himself and 
attested by two witnesses desinng the destruction of his will the latter was 
held to revoke the will— /n the goods of Durance LR 2 P &. D 406 Toomer 
V So&iHSita [1907] P 106 

The intention to revoke must be clearly proved Where a devise m a will 
13 clear it is incumbent on those who contend that it has been revoked by a 
codia] to show that the intention to revoke is equally clear and free from doubt 
as the original intention to devise— Z>ee v Hteks 8 Bing 479 A document 
alleged to operate as revocation of a previous will must be in clear and un 
ambiguous words and if a person propounds a document which he alleges to 
have the effect of setting aside a previous will the burden of proof to be laid 
upon the propunder must be just the same as legally lies upon the propounder 
of the original will and once any circumstances are shown to exist which ma> 
reasonably excite proper and well grounded suspicion m the mind of the Court 
a person claiming under such document is bound to satisfy the Court not only 
as to its mechanical execution but al«o as to the fact that the executant fully 
understood the nature and terms of the document— Afir Syed Hasan v Taiyaba 
1 OLJ 591 26 I C 547 (557) 

74 Burning, tearing — In order to operate as a revocation of the 
will it is not necessary that the instrument itself should be consumed or tom 
to pieces— v Thomas (1749) 2 W Black 1043 But there must be an 
actual burning of the will to some extent in order to effect a revocation of this 
nature a mere intention and attempt to bum is insufliaent — Doe v Hams 6 
A & E 209 How much of the wiU should be burnt or whether the will should 
be tom into more or fewer pieces it js not necessarv to lay dovm but there 
must be such an injury with intent to revoke as destro>s the entirety of the 
will because it may then be said that the instrument no longer exists as it was 
—per Coleridge J m Doe v Harrn (supra) What acts of tearing burning 
cancelling etc are sufficient to consbtutc a total or partial revocation must 
depend to a considerable extent upon the orcumstances of each case— Johur Lai 
v Dhttcndra 20 C.WN 304 (310) 34 I C 707 If the document should be 
entirely burnt up entirely obliterated or tom into scTip* or covered with cross 
lines there would be no doubt as to the inte-Uon of the testator But it is 
not necessary to go to that extent m anj of the modes m order to answer the 
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requirements of the statute and the slightest degree of citlier mode is effectual 
as to such revocation provided it appears that the act was done with intent 
to have it constitute a revocation — Pikb v Pouell (1858) 3 H St N 341 


Tearing — how far indicative of revocation — By teanng is not 
meant a literal teanng to pieces the slightest act of tearing with intent to reiote 
the whole will thereby is sufficient for the purpo c A revocation of will consisU 
of two elements under scebon 57 of the Act the intention of the testator an 
some outw/ard act or symbol of destruction A defacement obliteration m 
destruction without the antmo revocandt is not sufficient Neither is the intention 
the ammo revocandt sufficient unless some act of obliteration or destruction is 
done What acts of tearing burning cancelling or obliterating are sufBcient 
constitute a total or partial revocation must depend to a considerable ext^ 
upon the circumstances of each case In the case of Johur Lall De v Dhtrcn ' 


NathDe 20CWN 304 34 I C 707 23 CLJ 314 the revocation wa» attacKeu 
on various grounds prmapally that no material portion of the will had 
and that as it was torn to the extent of a few inches only along its width 
tearing could not be taken to amount to revocation Sanderson CJ ^ . 

with the point obsened In that case there was a teanng of the will a t 


across all the pages of the will but one of them was completely tom t 


and It came about in this way The testator when he began to tear 
intended to revoke the will Before he completely tore them he was 
by the exclamation of those who were m the room from completing ^ jjj 
by tearing right through and therefore he never attuahy completed that win 
et out to do In this case if we accept the finding of fact which I have 
we ought to do that what the testator was told by his attorney to do “ [jj 
the will partially and Mr Justice Chaudhury has found on the evidence a 
earned out those instructions the testator did complete that which 
to do It is pretty clear to my mind upon the authority of the learned J 
who gave judgment m that case and I adopt what he says that the jt 
does not mean that the testator must rend the will into more pieces 


originally con isted of The learned Judge adds and therefore no one 
paper was completely divided I think that the teanng might be 
revoke if done with that intention But in order to make it effectual he 
have intended to revoke by so tearing it by which I mean that he mus 
intended that which he actually did of itself to have that effect f jot 

Mr Justice Chaudhury has found quite clearly on the evidence and I ^ 

intend to interfere with that findmg that when the testator did tear the 
the way he did he did intend to revoke it bj so teanng and he did 
to do any more teanng That being so I think it comes sufficiently wi . 
meaning of the section I have to refer to one other case which the 
counsel has cited this morning in the course of his argument — Bibb ^ 

V Thomas (1749) 2 W Black 1043 In that case the testator being 
one day near the fire ordered a person to fetch his will the will was ^ 

and then he opened it and gave it np with his hands and then rumpled it o 
and threw on the fire but it fell off and was not burnt The person w 


in the room picked it up and kept it without his notice It was left to 
to consider whether that was suOkient revocation and the jury found tha 
and that the testator intended to revoke it and when it went to the 
Justice Grey ooserved that this case fell within two of the spcafic acts 
by the statute it was both a burning and a teanng although as a ma _ 
fact m that case the will had got only a np with the hands and had fallm o 


fire being slightly burnt without being scnously injured. 
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A will may be revoked by tearing off the signature and attestation— /n the 
toads of Leuis 1 Sw & Tr 31 

The tearing off of llic seal of a will ammo teiocandi would amount to a 
revocation of it by reason of its being a destruction of its entirety — Puce v 
Poucll (1858) 3 H & N 3-11 

75 Otherwise destroying — ^Thc excision of the name of the testator 
amounts to a revocation of the will under the terms otherwise destroying It 
IS not necessary in order to operate a revocation that the whole instrument 
should be destroyed it is sufficient if the enbrety or the essence of the thing 
IS destroyed The testator may revoke his will by obliterating his signature 
if he has so carefully obliterated it that it is perfectly illegible, such an oblitera 
tion would amount to a destruction. Similarly if the names of the attesting 
witnesses were taken away by the testator ammo tetocandt it would be a good 
destruction of the will under the statute. Likewise i/ the signature of the 
testator had been burnt or tom out that would be clearly suffiaent to revoke — 
per Sir H Jenner Fust m Hobbs v hntght (1838) 1 Curt. 768 It is a sufficient 
revocation within this section if the signature of the testator is scratched out 
as with a knife— /n the toods of Morion 12 PD 141 The destruction must 
be destructiori with an intention to revoke and the proof of the intention to 
revoke must not depend on parol evidence— Price v Powell (1866) 1 P & D 
209 (212) Cheese v Loiejoy (1877) 2 PD 2oI There must be a real act 
of destruction mere symbolical destruction is not suffiaent— Cheese v Lovejoy 
supra A will 13 not destroyed by being merely struck ihrouth with a pen 
The destruction must be by some method efusdem geneus with those described 
in the proviso to this section Both under the English and the Indian statute 
law cancellation appears to have ceased to be one of the ordinary modes of 
revocation Therefore where the testator had drawn two crosslines on the 
first page of the will and wrote the words This will is cancelled but otherwise 
the will was intact it was held that the will could not be held to have been 

revoked — Kharshetjt v Kekobad 52 Bom. 653 30 BomLR 473 109 IC 742 

AIR l<328 Bom 194 (198) But where the testator wrote the word cancelled 
across both sides of the half sheet of paper on which the will was written 
and drew several lines m ink through his signature and the signatures of the 
attesting witnesses in such a manner as to make it extremely difficult if not 
impossible to deapher those signatures and certainly impossible for the signa 
tures to be identified as his and the witnesses signatures it was held that the 
obliteration of the signatures constituted a destruction and consequently a revo 
cation of the will — Thaddens \ Thaddens 6 PR 1899 

Where a testatrix having executed her will by signing her name at the foot 
of each sheet cut off the signatures on the first five sheets and cancelled her 

own signature at the end of the last sheet wntmg underneath that she had 

cancelled the will held that the will was destroyed m its entirety and could 
not be admitted to probate — In the goods of Horns 3 Sw & Tr 485 Where 
the testator had subsenbed each of the several sheets of which her will consisted 
at the foot of each sheet in the presence of the attesting witnesses who there 
upon also subsenbed each sheet in his presence and on his death two of the 
middle sheets of the will only could be found it was held that the signatures 
at the end of the will being the only ones made m compliance of the statute 
having been destroyed the vrhole will was revoked and the sheets that had been 
found though duly attested could not be admitted to probate — In the goods of 
Gullan 1 Sw & Tr 125 But in India the law does not require that the signa 
tyre of the testator must be placed at the end or foot of q will the usual 
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practice is to put down the signature on th? right hand corner of the top of th{ 
first page and therefore where in case of a will consisting of two sheets thf 
first sheet alone was found after the death of the testator the loss of the second 
sheet would not raise the presumption of the entire will being destroyed and 
probate could be granted in respect of the first sheet See Kedar Nath v Saiojm 
26 Cal 634 ( 636) 

76 Lost will In England where a will shown to ha%e been in the 

custody of the testator and last seen there is not found at his death the 
presumption arises that the will has been destroyed by the testator for the 
purpose of re\oking it it cannot be presumed that the destruction has taken 
place by any other person without his knowledge or authonty — Hickards v 
Mumford 2 Phillim 23 Colvtn v Ftaser 2 Hagg 266, Ltllte v Ldbe 3 HaK 
184 Welch V Phtlltps (1936) 1 Moo P C 299, Broun v Broun ® 

E i B 882 27 L JQB 173 Sueden v Lord St Leonards (1876) 1 PD 
Allan V Morrison [1900] AC 604 But of course this presumption 
rebutted by facts The presumption will be more or less strong according to ^ 
character of the custody which the testator had over the will — Sudden v 


St Leonards (ubt supra p 217) . 

This presumption may no doubt apply m India but having 
speaal condition prevalent here where deeds are not kept and presene 
the same care as in England it may be equally presumed that when a will >* 
forthcoming after the testators deatii it has been misJaicf This 
may well anse particularly in a case where it is shown that the 
were after his death accessible to the very person who was interested 
mg the will — Antvar Hossatn v Secretary of Stale 31 Cal 885 (892) 

V Collector 29 All 82 (87 88) 3 ALJ 747 Uttom Das v C/io«8« « J' 
1913 20 IC 462 (464) Feroze Dm v Mula Singh 26 PLR. 244 AIR 
Lah 540 85 IC 542 Hanuanta v Fadman 1913 PLR 292 20 IC 5W. 
appeal Padman v Hanwanta 93 PR 1915 (PC) 29 IC 807 
English case also it has been observed that the fact of the will being las 
to the possession of the testator and not being found is not conclusive tha _ 
cancelled it If for instance it could be shown that the heir at 
to the place where the testator had deposited the will and grounds could e ^ 
for a sjspiaon that he had destroyed it it would be a case to consi e 
lord Campbell Cj in Bjown\ Broum (1858) 8 E & B 876 (884) 

In order that the loas of a will may raise the presumption of 
must be conclusively proved that the will was not m existence at the time ^ 
testator s death— it must be shown that after the death of the testator a 
was made for the will by a responsible and independent person and ^ 

not then forthcoming — Shtb Sabtltt v Collector 29 All 82 ( 87) 
sumption that a will in the testators possession and not forthcoming ^ . jjj; 
death has been revoked does not arise unless there is evidence to saU 
Court that it was not in existence at the time of his death It is yja 
existence of the paper at the lime of death which leads to the legal j 7 l 

of revocation — per Sir P Wilde in Finch v Finch (1867) LR 1 P . ibcf* 

(374) 4nuar J/ossem \ Secretary of State 31 Cal 885 (892) So « 
are orcumstanccs which raise a strong presumption in favour of the ^,^8 
the will did not subsist at the time of the testators death the . , 1 — 
may well anse that it was destroyed by the testator with a view to revo 


Sohan Btbi v Hiran Bibi 10 I C 230 (231) 

In case of a lost will it is not suffiaent to show that on a certain 
the deceased had said that he had destroyed the will There must be c'* 



SEC. 71 1 


THE INDIAN SUCCESSION ACf 


of other arcumstances leading to the same conclusion — Shib Sabttu v CollecioT 
29 All 82 (86) A statement by a testator that he had altered his mind as 
to the disposition of the property and he had therefore destrojed the will is 
merely an evidence of intention from which the fact of destruction may be 
inferred if there are other arcumstances leading to the same conclusion but 
it may not be evidence of the fact of destruction of the will — per Sir J Hannen 
m Keen v Keen (1873) LR 3 P & D 105 

But a presumption of revocation does arise m case of a will not found 
after the testators death where the facts are that the will was made at the time 
when the testator was a bachelor that after ei,ecuting the will the testator 
marned and had a son and that under the will the son would be entirely dis 
inherited and left to starve unless the legatee out of compassion chose to allow 
him some mainteniince — Utlam Das v Chanan 51 PR 1913 20 I C 462 (464) 
So also where a testator made a registered will and gave it to another person 
for custody but called for the will shortly before his death and kept it with 
him and it was not forthcoming on his death the presumption would be that 
the testator had destrojed the will — Adttiam v Bapulal 45 Bom 906 ( 908) 
23BomLR 276 AIR 1921 Bom 143 

If the execution of the will m the manner required by law is proved it lies 
upon the objector to plead revocation in case of a lost will If revocation is 
not pleaded the Court wall not presume it from the fact that the will (which is 
a registered one) is not forthcoming — Sarat Chandra v Colap Sundart 18 
CWN 527 (530) 

77 ‘With the intention of revoking* — ^The destruction of the will 
must be with an intention to revoke— Price v Powell (1866) 1 P iL D 209 
(212) A symbolical burning teanng or destruction will not do there must 
be the act as well as the intention All the destro>ing in the world without 
intention will not revoke a will nor all the intention in the world without 
destroying there must be the two — per James LJ m Cheese v Lovejoy 2 PD 
251 (253) On the other hand if there is an mtention to revoke the will by 
burning it then there is sufficient revocation if it is thrown into the fire though 
It IS not burnt and is picked up by somebody in the room without the testators 
notice — Bibp v Thomas (1749) 2 W BJ 1043 

An act done without the intention to revoke is wholly ineffectual Thus 
where a testatrix being under an erroneous impression that a codicil had not 
been duly executed directed it to be tom up and sent to her soliator to be 
re copied but died before she could re execute it held that the teanng did not 
amount to revocation and probate of the codiol might be allowed— 7n the goods 
of Thornton 14 P D 82 

An insane cannot have any intention so where there is proof that the will 
was duly executed by a testator who afterwards became insane and the will was 
found mutilated the onus of showing that it had been mutilated by the testator 
when of sound mind is on the parly alleging the revocation— Warns v Berrall 
1 Sw Tr 153 


71 No obliteration, interlineation or other alteration Secuon 58 
made in any unprivileged will after the 
mtohSuoj. “5“^“ thereof shall have any effect, 

tion in impmileged Will e\cept SO far as the words or meaning 
of the will have been therebj rendered 
illegible or undisccrnible, unless such alteration has been 

S-12 
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executed in like manner as hereinbefore is required for the 
execution of the will 

Piovidcd that the will, as so altered, shall be deemed 
to be duly executed if the signature of the testator and the 
subscription of the witness is made in the margin or on 
some other part of the will opposite or near to such altera 
tion, or at the foot or end of or opposite to a memorandum 
referring to such alteration, and written at the end or some 
other part of the will 

This section applies to Hindus Buddhists etc , see Sec 57 and S(^ 
This section is based on Sec 21 of the English Wills Act 1837 (1 * 
C 26) 

78 Scope of section —This section applies to alteraUons and inW 
lineations made after the execution of the will Therefore where the e* 
applied for probate of a will with various alterations and interlineations 
in pencil by the testator himself some time before the execution of the 
Court granted probate with a copy of the will showing the alterations an 
lineations m red ink — In the goods of Broughton 29 Cal 311 (313) 

Where unattested alterations appear on the face of a will and 
can be given and there are no arcumstances one way or the other 
when the alterations were made the presumption is that the *^^^®*^**^*°” pC. 
made after the execution of the will— Copper v Bockett (1846) 4 h 
419 In the goods of Adamson (1875) LR 3 P & D 253 (2S6) 

Vtnayak 16 Bom 652 (655) Surendra v Ram Dasst 47 Cal 1043 ( 

CWN 860 59 IC 814 ^ 

If some subsequent alterations which were unattested were made m ^ 
properly executed by the testator probate or letters of 
case may be) should issue with a copy of the will utthout those aU^ ^ 
liaghubar \ Ram Rakkan 1 CWN 428 Panduiang v Vtnayak 16 ° ^ 

(656) Surendra \ Ram Dasst 47 Cal 1013 (1065) Nagtndrav P N ob i 


21 P R 1913 19 LC 692 (694) ^ ^ J 

A will may in part be admitted to private and in part refusedj ^ 

the Court IS satisfied that a particular clause has been inserted m it 
without the khowlcdgc of the testator or fay forger> probate will be 
of the remainder of the will omitting such clause — Baisnau Chatan v ^ 
Das 15 CWN 1014 (1017) 11 I C 152 If an alteration {eg ibj 

more names of witnesses) be made in a will after its execution and wi 
knowledge of the testator it will prevent the part> who altered it j rJ 
cu5tod> It was when altered from laying any claim under the wiU ^ lx 
not render Uie will void for all purposes and the altered instrumcn 
used as proof of some right or title created by or resulting from its being 
— Peramma v Ramaehandta 7 Mad. 302 (303) 

The obliteration must be such that the words or meaning of the 
be rendered illegible or undivcenuble. Omscqucnlly if the words are C 0 “ ^ 
ob’itcratcd so that it cannot be made out what Uicy originally were ^ 
tcration is val d, and probate mu I be granted as if there wire blank m 
—Williams on Executors { lltli Edru) Vol I p 104 So also where the ^ 
wrUc llic word cancelled aao>s the paper on which the will was 
drew several lines m ink throuji his signature and the signatures of the ^ 
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witnesses m such a manner as to make it impo^ible for the signatures to be 
identified held that the obliterations ol the signatures amounted to a total 
destruction of the will — Thaddensv Thaddcns 6 PR 1899 In order to ascertain 
whether the obliterations actually rendered the words of the will illegible the 
Courts may have resort to glasses Thus m a case Sir H Jenner Fust ordered 
that the erasures m a will should be carefully examined in the registry with the 
help of a glass to ascertain whether they could be made out and directed that 
probate should pass with the erased passages restored unless they could not 
be made out and then with those parts in blank— /n the goods of Ibbetson 2 
Curt 337 But the Court should not adopt any other means except inspection 
b> aid of glasses for ascertaining what the words attempted to be obliterated 
were Chemical agents ^ould not be resorted to in order to remove any portion 
of the obscuring ink Thus where the testator effaced the original writing by 
pasting a paper over it it was held that the effacement was complete and the 
Court should not remove the pasted paper used as the instrument of obliteration 
— In the goods of Horsford LR 3 P & D 211 

The alteration shall be executed in the same manner as is required for the 
execution of the will with this difference that m the execution of a will the 
signature of the testator and the attesting witnesses may be placed anywhere 
(Sec. 63) but in the case of alterations the signatures must be made m the 
places mentioned in the present section Thus the iniUals of a testatrix and the 
attesting witnesses in the margin of a will opposite to the interlineatjon are 
sufficient to render the interlineation valid— /it the goodt of Blewtlt 5 PD 116 
In the goods of Wdktnson 6 PD 100 Where a testator at Uie bepnmng of 
the will disposed of certain houses for the benefit of his children and the words 
describing one of such houses were struck through by a pen and at the end of 
the will a clause was interlined bequeathing such house to his wife and under 
the signature of the deceased and the witnesses a memorandum duly signed and 
attested was added to the effect that the above words had been struck off for 
the benefit of the testator s wife it was held that the memorandum referred to 
the interlineation as well as to Uie obliteration — In the goods of Treeby LR 3 
P & D 242 

72 A privileged will or codicil may be revoked by the Section 59 
testator by an unprivileged will or 
lc£ed'lSfOT"codIcil‘’"" codicil, or by any act espressing an 
intention to revoke it and accompanied 
1)) such formalities as would be sufficient to give validity to 
a privileged will, or by the burning, tearing or otherwise 
destroy mg the same bv the testator, or by some person in 
his presence and 1)) his direction, witli the intention of 
1 evoking the <?ame 

C \ planatioii — In order to the revocation of a pnv ileged 
will or codicil h\ an act accompanied by such formalities 
as would be sufficient to give vahditj to a privileged will, 

It IS not iiecessarj that the testator should at the time ot 
doing that act be m a situation which entitles him to make 
a pnv ikgcd w ill 

Thn scaion doe» not sppl> to Hindus Buddliuts clc. 



92 


THE INDIAN SUCCESSION ACT 


[Sec. << 


i60 73 (7) No unprivileged will or codicil, nor any part 

of thereof, which has been revoked in an) 

mannei, shall be revived otherwise 
than by the re-e-s-ecution thereof, or by 
a codicil executed in manner hereinbefore required ana 
showing an intention to revive the same 

(2) When any will or codicil, which has been partly 
revoked and afterwards wholly revoked, is revived, sue 
revi\al shall not extend to so much thereof as has beer 
revoked before the revocation of the whole thereof, unles 
an intention to the contrary is shown by the will or codici 

73 This section applies to Hindus Buddhists etc see sec 57 snd ^ 
III This section is taken almost word for T\ord from sec 22 of the ngi 
Wills Act 1837 (1 Vict C 26) u cuon. 

A revoked will may be revived only in the manner specified in 
The destruction of a second will which revokes a will of an earlier date c 
reinstate the first will even though it may be in existence at the time o 
testator s death— 5r<)w« v Broum 8 E & B 876 


CHAPTER VI 

I Or THE Construction or Wiees 

''74 It IS not necessaiy that any technical ^ 
, , ,, terms of art be used m a will, but o y 

W_ordm^,oL^ that the wording be such that tbe 
intentions of the testator can be known therefrom 

This section applies to Hindus Buddhists etc see sec 57 and Sch. Hf 

80 technical words necessar y — A testamenta^ 

requires n^peaal lorm ol words — Oldioyd v barvey [19071 P 326 . . jjjg 

of the Court are not more scrupulous with respect to the language tn^^ 
natjrc of instruments which it allows to operate as testamentary “ ^ 

held necessary that the directions contained in them how property 
di'^pobcd of in the event of death should be in direct and 
wi^cs and requests have been deemed suOkicnt— Pojjmore V Passmott 1 

No technical words are necessary for a will The rule of 
Hindu as in an English will is to try and find out the meaning of the tcv ^ 
taking the who’e of the document together and to give effect to its mf ^ 
In applying llie above pnnciple Courts of Justice in this country out ^ 
to judge the larguagc used by a Hindu according to the artifioal fuk* 
have been applied to Uic l3ngua,.e of pco|^ vsho live under a diffcreo* *> ^ 
of law ard m a different stale of society It ii immaterial what the fof^ 
document rvay be but if it cmbocLes the legal decbrations of the ^ , 
ef ihe tc4»atcr with rr',«t to his property which he douw to he cairxd 
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effect, it IS a will— Di;j Tartm v Kxtshm 36 Cal 149 (156) 13 C^YN 291, 1 
iC 791 

Rules for the construction of Wills — 

80A. The cardinal rule of interpre tation for deeds as well as other 
in stranents is^t^oUisr^crintcntlon^from.t hr^rdr ttTtaVe into consideration 
the entire deed, and tcTadopt an interpretation which gives effect jf possible, to 
all the parts and doca not reject an'y of them — Puinananthaclii v Gopalastcamt 
4T'C\VN'' 14 (PC) In Paddy V FtUietald BHLC 876 Lord tYcnJe>dale, 
in refernng to the rules for the construction of wills said These rules arc 
perfectly plain and clear The first duty of the Court expounding the will is to 
ascertain what is the meaning of the words used by the testator It is very often 
oOid that the intention of the testator is to be the guide but that exprcs-ion is 
capable of being tniaunders‘ood and may lead to a speculation as to what the 
testator may be supposed to have intended to wnle whereas the only and proper 
inqjnry is what is the meaning of that which he has actually imtten. Tha t 
-which he h as wr itten is to be constnied by c«r> part being taken into crasrdera 
tion^ac^ordmg to its grammatical construction and the ordiharj o* 

^he_ words used with the assistance of such parol evidence of the sarnxaaLrjg 
circumstances as is adimssible to plqce the Court m the pocii^ oi the ttsudx’' 

In Cordon v Cordon S LRE & I App 284 Lo'd Ca-"a, as to the 
construction of vrill said I take the law on this subject to ha-e ap'tcud 
with much accuracy and felicity by Lord Cranworth, .zsa nss ft? Jzdpe anre 
consistently adhered to uiund and strict pnne^ua, cf 
interpretation of wills In the case of Abboft v th ,, j C3 Uic c 
thi« House Lord Cranw orth speaks thus Where by gt-?-g ^ 

of the words used we are driven to Uie condusca l=i .:e >!ratr U 

acting capriciously without any intelligible octre, cxszrf u crd.’ian 
mode in which men m general aa in similar j Lrcuzt gd'n t 

of two constructions we may reasonably ,icd 

these anomalies e en though the mnsuxicUa j art tv r/va ob ^ 


or the most grammatically accurate. - 

cannot be departed from merely because tier .ezd 

consider capricious or even har^ and uresjjteii.'' ^ which t(t 

In construmg a will the Court JxcuJ -isj ,a , ^ ^ 

all the clauses and the arcumuances t? ^ 

nnd five effect to it as far as the '~-v - (4 tiv’ Untatrr 

attached to isolated expressions. »J/ . 7-y >iv/ Id r/jt be 

repugnant to words^by wh ch an I'l.ch a.e 

discarded— Aan/iaya Ldi y Haa E' ' - wprnA*' t >^7 I-i r to i* 
"Pat' 323 163 IC 940 Where j A.lRia23 

of all the properties in fa ccr c/ » - ».4 t g 


.j ccr U ^ ^ r t 

lestncling the bequest "T 'iaeswtd, the Ule- 


provisions of the wdl m izr^, j ' 
construing the will to reccsci iT 
pada A I R. 1935 CaL ~ ^ 

speaking a different tczz:t, ~ ^-xt ^ 

up under different cot£ux..~/ 'I ~ too: ^ zsi 

of a too nrid CDortnx:^ 

A«»ior 59 I A. 419 ^ ^ 

AIR 1932 (PC);^'^--' 




alirays , 


53 CL/ CS. ^ 


' xsfxj.\ y a 2 
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^purpose of construing the will which is in controversy before 
case of BhupaU Chandra Basu v Chandt Charan Basu Malhk j ■« hr 

Mitter J observed The proper ni!e in cases of this kind 
Lord Sargant m the case of Lloyds Bank ^td v^Fenmck ( 

One will will not be construcd'^ith'reference to another but tna ^ 
mean that one is debarred from sedung assistance from the r^soning w 
Courts have emplojed m construing bequests of a similar // Cal 563) 
case of Narendra Nath Sarcar \ Kamal Basxni Dost (23 I A 
it IS laid down that to construe one will by reference to 
or less doubtful import to be found in other wills is for the most pa a ^ 
able exerci e Happily that method of interpretation has gone out o 
this country The same rule of construction has been laid own _ ^ 
Lordships of the Judicial Committee in the case of Katnakhya o 
Kushal Chand 38 C WN 477 

,RuIes__gstabi^ed _m Engb^ Courts for- construing English 
not as such applicable to transactions between the people o -.grtaininiT^ 
Tlndia) Rules' of construction are rules designed to assist m 
"intention and the applicability of many such rules depends upon j 2 j,guage 

thought and modes of expression prevalent amongst those to w ° jg^th 

they are applied English rules of construction have grown up sx ® p, gnd 
a very special law of property and a very artificial system o* J of 

English documents are ordinanly framed with a knowledge of the 
construction which are afterwards applied to them It is a ® jjost 

to use such rules in interpreting the instruments of Hindus w ® (fgfl 

transactions from a different point think differently and speak ^ 

Englishmen and who have never heard of the rules m question .. 45 S 

Kanai Ldil 12 Cal 663 ( 678) Bhagabatt Barmanya v Kah j wUi 

(474) (PC) There are many English rules as to the constm 
and administration of estates which I shall hesitate to apply to jg^yonal 
where large dispositions of property are made without any recourse ^ 
assistance — per Coutts Trotter J in Rajah Paithasarathy v itojo 
46 Mad 190 (211) AIR 1922 Mad 457 70 I C 689 

\ Principles of construction and cases — shouli-- 
which a will should be construed are well settled Fmstly tneu 
give effect to the plain_ meaning j)f_the^word3 used Secondly « — 'jg carrjifif— 

' ambiguity the Court should' in mterpretmg the language lean 
out the known intentions of the testator as far as they c^ be 
from the recitals and from the surrounding circumstances Thir ^ 
preting ambiguous words the Court should bear in mind the 
the testator was not likely to intend to create an intestacy regarding 
of the estate Fourthly the Court should not strain the or x” 

cither in order to give effect to the apparent intention of the tes ^ 

order to prevent an intestacy Finally the Court has no 
the will a disposition which « missing however desirable t_a — 

may be _ j nn unflistn'^ 

A Hindu testator at the tune of his death left a widow ^ 

daughter by her and two marned daughters by another wife. He j 

an unprofessional document written in Tamil which after ^ ^^'Lpyiden' 4 
preamble that after my death my properties and debts should after 
the details mentioned hereunder be enjoyed specified the properties ^ 

then followed a legacy to the testators sister and a small legacy 
his married daughters and then a provision for the payment of 
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expenses. Finallj Uie last clause stated As per the above directions my 
vnfe T should do all acts aforesaid with full nghts. The wife T died some 
time after the testator It was contended before the Courts that the testator 
by the last clause in the will intended that his wife sliould take and enjoy all 
the residue with full powers of ownership and that after the death of the 
widow the whole of the residue would go to her unmarried daughter and to 
her mamed step-daughters. It was held that even if the preamble and the 
last clause v\hich were not juxtaposed but separated by recitals of some length 
were to be read together it was very difficult to read info the preamble a 
disposition in favour of the widow merely by virtue of the direction in the 
final clause that she should do alt acts aforesaid with full rights and these 
words could not have the effect of converting the widow s management or 
administration into ownership that owing to unskilled draftmanship there was 
a complete omission to dispose of the residue but there was no disposition of 
the residue in favour of the widow and the result nuist therefore be an intestacy 
—histammalx Sarasualhi 48L\V 728 1938 MWN 1152 

It IS a well known principle of construction that no fiart of a will should 
be discarded and the will as a whole should be construed An attempt should 
be made to rcconale apparent inconsistcnaes and if the different clauses of 
the will cannot m an> wa> be rcconaled resort must be had in the last instance 
to the pnnaple that the last clause of the will dealing with the particular 
disposition of the properties should be taken to be the real intention of the 
testator 

In the preamble of a will a testator stated that he was making disposition 
of hi3 entire estate In paragraph (1) of the will he stated that aher his 
death all hts properties would vest m his wife but in the latter portion of 
the same paragraph he stated that tus wife would be competent to sell an 
8 anna share of all his properties according to her requirements and that she 
would have no power to sell the rcmaimng 8 annas share but that if there was 
any urgent necessity she would be competent to sell any maltal as a whole 
There was no express provision in the wiff for the dcvofution of the said 8 annas 
share on the death of the wife. In paragraph (2) of the will the testator 
stated that his wife would be at liberty to devr^e to an>bod> she liked the 
property left by him It was held that the wife was given an absolute interest 
with power of disposition over the whole of the properties left by the testator 
and that the last part of paragraph (1) of the will which appeared to cut down 
the power of alienation with regard to the 8 annas share was only a pious 
wish and nothing more — Mokskada Ranjan v Surendra Btjoy 68 CLJ 22 

Wheie certain of the provisions of a will were intended to take effect on 
Its execution but the other provisions clearly satisfied the requirements of the 
definition of a will as defined by sec 2 (h) of the Succession Act it was 
held that the document must be regarded as contaming provisions which make 
it a will and one m respect of which a prrfiatc may legally issue — Gaub Shaw 
V PaUa Dasst 66 C L J 337 AIR 1938 Cal 290 175 I C 920 

A Hindu testator by his will gave all his properties to his wife for life 
without any power of alienation and after her death to his son in absolute 
right There were also provisions in the will as to who should get the properties 
in case the son predeceased the testator or his wife. It was contended that 
these provisions indicated that the testator did not intend that the remainder 
would vert m the son immediately on his death but only on the happening 
of an uncertain event itz the son being ahve after the death of the widow 
Overruling that contention it was held that under the terras of the wiU the 
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son got a vested interest in the properties on the death of the testator— S uit 
Chandra v A]it Ktshore 42 CWN 605 177 I C 764 AIR 1938 Cal 466 
A will provided that after the death of the testator and e\cn in his lifeums 
in case he ceased to be in possession of his senses the wife should h<i\e 
proprietary possession over all the property and enter into propnetary posses 
Sion and she should be entitled to and be owner of all the propertj If 2 
son should be born to the testator by his wife he should be entitled to the 
estate on attaining majority and until that majority the wife should supervise 
and manage the estate and remain in possession bataure maUkana as a 
propietor would Should no son be born the daughter was to be owner of and 
entitled to the w'hole estate generation after generation after her mother ft 
wfas held that the wife was given only a life interest and absolute interest was 
given to the daughter— Sri Ram v Afohamed Abdul Rahim A I R 1938 Oudh 69 

In the case of Gwudas Roy Chaudhuty v Bhupendra Nath Chose 43 
CWN 141 Sen J m discussing the pnnaples of construction of wills observed 
To construe one will by having recourse to the interpretation put on another 
will by some other Court because there are points of resemblance between 
them IS a method of approach that does not commend itself to me A 
word the turn of a phra e or the other terms of a deed may give to a clause 
a significance which is enurely different from that which would attach to a 
clause otherwise similar m another deed It would in my opinion be a 
profitless task to compare the various interpretations put on the word heir 
in the different wills which have formed the subject matter of judicial deci^o*' 
in England To use the words of l^rd Macnaghten in the case of Noftn ra 
Nath StTcar v Kamalbastm Dasst 23 I A 18 23 Cal 563 — 

To search and sift the heaps of cases on wills which cumber our Ens 
Law Reports in order to understand and interpret wills of a people speal^ 
a different tongue trained in different habits of thought and brought up 
different conditions of life seems almost absurd 

The better course would be to study the terms of the will under consideraUuQ 
to come to an understanding of the intention of the testator if possible and 
to give effect to this intention unless it is prevented by the law In amvmj 
at a decision regarding the intenUon of the testator cerUm principles ol 
construction must of course be remembered As was stated by Lord 
m the case of Laltt Mohan Smgh Roy v Chukkun Lai Roy 24 Cal 834 1 
CWN 387 (PC) there are two cardinal principles to be observed m ^ 
consideration of wills deeds and other documents. The first is that clear ana 
unambiguous dispositive \ ords are not to be controlled or qualified by 
general expression of intention The second is that technical words or 
of known legal import must have Uieir legal effect even though the testafw 
uses inconsistent words unless thee mconsi tent words are of such a nat^ 
as to make it perfectly clear that the testator did not mean to use the tecfm'® 
terms in their proper sense [Vide also Doe d Callim v Callvu (1833 ) 5 B & 

621 ] 

A clause in a will provided My legal advisor S C M 
engaged as legal advisor and pleader after my death for protection of 
interest of and (or the benefit of the estate and so long as he will remain enga*^ 
on business he shall get retainers and fees as fixed at present The exeCJl^ 
luving discharged him it was contended by the said legal advisor that 
were bound to retain him unUl the estate wa» fully administered or 
he ceased to practise the profession It was held that the intention 
to compel the executors to employ him indefinitely without regard to tn 
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oun \mUics or the requirements of the estate. All that uas intended was that 
the appointment of S. C. M sliould not tcnninaCc automaucally on the testator s 
death but that he nould continue to be m a position to protect tlic estate by 
his professional scr.iccs without a fresh mandate from the executors. In so 
holing Pandendge J obscr\cd m the judgment I think it may fairly be 
said that the Court will not construe testamentary directions of the nature 
we arc considcnng as trusts enforceable at tlie instance of the appointee unless 
the testator has indicated hts intention m uiurobiguous language —Surat Chatuira 
\ Sadasiia -13 C.W.N 172. 

A will of a Hindu protnded as follows Within ten jears after my death 
ro> wife will talvc a son in adoption from amongst the sons of my three full 
brothers or from amongst those of my step-brother If it be impossible to 
take in adoption a son from amongst the sons of any one of them then after 
Uic expiry of ten years and within the next two years, she will take at her 
owTi dioice a son in adoption from among»t the sons of my other agnatic 
rclatiics. In the absence of that or if that is not possible slic will take a son 
in adoption from one of my gotra or from a different goira She will take the 
first son in adoption within twelve years as aforesaid If the said son dies 
sonicss, she will be entitled to take a second son in adoption even after the 
said period of twelve years. Tlic brothers of the testator had sons but the 
Widow ddibcratcly did not adopt any of them within ten years from her husbands 
death. More than eleven years after however she adopted one of them He 
however died childless within a few months and the widow made no other 
adoption 

Tlie High Court held that there was no provision prohibiting the adoption 
of a nephew after 10 years and by the adoption wiihm 12 years the direction 
in the wnl! had been complied with. But their Lordships of the Judiaal Com 
mittce held (1) that the authority given by a husband to his widow to adopt 
must be stncUy followed] (ti) that the power was a power to adopt one of 
the brothers sons within 10 years after the rectors death and accordingly 
the adoption made more than U years after was imabd — Bhupcftdra Mahan \ 
Puma Sashi 43 CWJ^ 1149 

A Hindu testator directed by his wiU that after his death his widow should 
enjoy the income of h;s estate during her hfcUme and carry on its administration 
in consultation mth his brother and that only after her death wxiuld the said 
brother get the property as full owner A suit was brought by the widow 
against the brother for possession ol the property and the brother having died 
during its pendency the executors to his estate were substituted as his legal 
representatives. It was held that the conteniplation of the will was that the 
widow should be in possession of the estate and realize its income and having 
regard to the death of the brother whose executors could not represent him in 
the management the widow was entitled also to manage the property by herself 
~NathuRamu\ Gangabat 42CWN 1082 (PC) 

81 Construction of words — If technical words are used by the 
testator he will be presum ed to employ tKenum Iheit-legaLsense unless the text 
c onte ins^a clear indication to the coiStaiy— Lane v Lord Slanliope S TR. 352~ 
{per Lord Kenyon) PktlUps v 'Garik 3 Bro C C 68 {per Buller J ) Buck 
V Norton I Bos & Pul 57 {per Eyie CJ) Smilfe v Butcher 10 Ch D 113 
(116) Re Stmcoe 11913J 1 Ch 552 If word^of art are used, they are. 
^construed accordi ng tq_the technical sense unless upon the whole” will it is plain 
that the testator did not so intend — per Lord AJvanley in Thellusson v~Wood 
ford 4 Ves 329 /fsso>t”v IVrigftt 2 Bligh 1 {per Lord Redesdale) Touns v 
S— 13 
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H ivioo P C 543 (per Lord Kingsdown) Therefore Courts ha\e 
h the testator did not understand the meaning of tlie 

uoras tie has used or to put a con^ruction upon them diffierent from ivhat has 
oeen long received or what is affixed to them by the hw-per Buffer J in 
Doug 341 When highly technical expressions are used m 
^ ^0^ po sible entuely to ignore the construction placed on such 

tecimical wpressions by eminent and learned Judges in the Courts of Chancery 
ng an ecause it must bt assumed that the technical expressions employed 
esn employed witli the meaning and significance generally beLeved to 
fr ? T particular branch of the law-Ado/is v Mrs Gray 48 

9^ I C 5 A I R 1925 Mad 599 (600) I do not say that a testator 
, ® ®rid 15 not a lawyer is in all cases to be held to haic 

ngntly apprehended the meaning of technical words which he may ha\c used oii 
I think it IS plain that a testator ^ho 
^ '' jch have an intelligible conventional meaning is not to be hdd 
jnstr,, With any other meaning unless the context of the 

» /-fc. intended to do so — per Lord Watson in HamiUcn v 

thp nr^ construing the will the rule is to read it m 

we ordinary and irammatical sense of the words unless -ome obvious absurdity - 
or some repufmance or inconsistency with the declared intention of the wnter to 
u instrument should follow from so reading it-fcf 
rd VVensleydale in Abbott \ MtddUion (1858) 7 H L C 68 (114) 

"hich a deed is wiitlen is not the lanfuage el 
'amateur nr conve>ancer but the dealt is prepared by i 

nSm me n '". a ^ "'“^sary to mUtpret such a deed is to sue « 

^ ° srammaticaJ errors and reitiembem 

4 Q t^ S irr **'' tl'hllsitiajl-Coapa Btish i CM P<W 

laniisi “^^if ^ Tbo ouund pnnciple of constniction s that abere tb 
unT. A ‘ “ *'"* “"*tSit It shall receiie itriiteral constnict«» 

Srf„rr.u ‘*1 “■*lf to sussest a drpartiS from n ^ 

thf™? ? tonamed m their literal inea»iii«« 

toe wu ? "''f' “ absolutely nothing on the face d 

^rhT i , ’"P secondary meaning The clear espression used in a »•« 

r n “"Jenaral emendation in order to suit the eio>l 

Sitto 2 Jur N Taw l*“ad 347 (358) (PC) 1“' 

odiJ^SZ “te'tool pnnciple, m the construction of aids deed 

am Lfto r"r , unambiguous disposiUV. •«» 

iL?,s tortTrh 1 “■>' ™toesion of opmion. » 

SS ei“ I "n" u' legal import must haie d”' 

cllcn cien though the testator uses mconsistutt words unless those tneonsth^ 

" ““re as to male it perfectly clear that toe testator did “* 
^‘f” “ ““ “V'?""''' "“'Is in Iherr-Sroper sense^ialil Vol.un s 

11 ^ (846) (PC) follonmg-Oird'Con.aT't Call.m 5 “ ' 


(521 Vra7~ii";' lo'loumg Ooe d Conmi t Calliitt 5 *> <s ^ 

h sn ^r fi'^”"! ' '“6 283 ( 303) jesson V ll«“; 

d toe lord, he hlf may hase impcrdctlj nri' 


Dliglt 


« nnd fh/. ,.d, el j, ^ Possime that the testator may have imperfectly ur‘* 
has used or may ha^e misconceived the effect of confein-j 
a hentablc ctate but this would not justify the Court m giving an intcrpr^^^^^ 
L “I-') le^ meanint! Ji, Uulmu 1 

hf-ilZ 5 , '''''''' •*" mtcntion of toe tcslalor is plam. “ . 

t B.ll'Mad°d.TcdA''L3‘‘''' ”“6, honcser icdinical-l a"'* * 
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Pnmanlj the words of the will are to be considered They comey the 
expressions of the testator s washes but the meaning to be attached to them 
may be affected by surrounding circumstances and where this is the case 
those circumstances must no doubt be regarded Amongst the circumstances 
thus to be regarded is the law of the country under which the will is made 
and its dispositions are to be carried out If that law has attached to a 
particular word a particular meaning or to a particular disposition a particular 
effect It must be assumed that the testator in the dispositions which he has 
made had regard to that meaning or to that effect unless the language of the 
wll or the surrounding circumstances displace that assumption — SooTfeemoney 
Dossee \ Dtnobundeo Afullick 6 MIA 526 (550) In the case of a vernacular 
wnll drawn up and executed in the mofussil the Court should take care not to 
apply wholesale the principles of construction which are applicable to wills 
executed in the Presidency Towns and drawn up by Solicitors or Vakils In 
construing a will of this kind the intention of the testator is to be gathered 
from the tenor of the whole will and artificial rules of construction should not be 
applied without due regard to tlie habits nrejudices and customs of the people 
among whom the testator lived and the circumstances under which the will came 
to be executed — Mantkam\ Venkatesa 99 I C 70S AIR 1927 Mad 494 (495) 
In construing the wills of Hindus sjfhcicnt regard must be had to the prejudices 
habits and customs prevailing among them— /5id Suamtnalha v Dutatsatnt 101 
IC 82 AIR 1927 Mad 681 (682) To search and aft the heaps of cases 
on wills which cumber our English Law Reports in order to understand and 
interpret wills of people speaking a different tongue trained in different habits 
of thought and brought up under different conditions of life seems almost absurd 
In the subordinate Courts of India such a practice if permitted would encourage 
litigation and lead to idle and endless arguments —per Lord Macnaghten m 
Noundrav Kantalbastm 23 Cal 563 (572) (PC) 

Moreov er it is dangerous to construe words of one will by the construction 
of more or less similar words m a different will which was adopted by the 
Court in another case — Sasiinaw v Shtb Na7a}an 1 Pat. 305 (PC) AIR 
1922 PC 63 26 CWN 425 66 I C 193 Bhupalt Charan v Qhandx Charan 
39 CWN 390 Kamakhya v Kushal Chand 38 CWN 477 To construe one 
Will by reference to expression of more or less doubtful import to be found m 
other v/iJIs is for the most part unprofftabfe exercise Happily that method 
of interpretation has gone out of fashion in England To extend it to India 
would hardly be desirable — per Lord Macnaghten m Nortndra v Kamalbasmt 
23 Cal 563 (572) (PC) 

A clause of defeasance in a will in order to be operative must contain express 
words or words of necessary implication of a gift over to a definite person A 
testator bequeathed certain properties to A B C m equal shares providing that 
if any of them died childless before attaining majority the other two would 
get his <ihare there was also a provision that the legacies would be distributed 
when all of the n attain majority and if at that time any of them was not living 
his share would revert to the legacy of a certain other person There was a 
further provision that if any of the persons ABC died leaving a childless 
widow then such wido\ should get a maintenance allowance. After the attain 
nient of majonty of A B and C A died leaving a diildless widow Held that 
the la t clause had not the effect of divesting the property obtained by A and 
his widow was entitled to the property as the heir — Ckandtdas v Malina Bala 
41 CWN 432 
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^ t, intention of the testator — interpreting a will regard must 
be had not merely to the word? used but to tlie>vident intention of the testator 
~TaTanSmgft^ Jiamratan 31 Cal 89 (93)“ The first pnndple' to be borne in~~ 
mind in regard to the construction of wills is that as far as ^^ble the rjal - 
intention of the testator as expressed m the will should be gathered and ascer 
gt^'cn effect to _The so called rules of construction to be found m 
such abundance more especially in English decisions are merely aids to enable 
us to discern or discover the real intcnuons of the testator and should not be 
allowed to overrule in any case the expressed intentions of the testator Rules 
of construction are only intended to aid us where there is ambiguity and not to 
enable us to get rid of the express words of the testator if expres-ed m clear 
jan^age— Adams v Mrs Gray 48 MLJ 707 AIR 1925 Mad. 599 (600) 
90IC 5 Dtnbaiv Nussetuanit 49 Cal 10C6 (1008) (PC) See also 
money v Denobundoo 6 M I A 526 aied ante 


Where the terms of a will are clear it is not proper to rel> upon artificial 
mles of construction for the purpose of amvnng at the intention of the testator 
tv here such intention can be gathered from the will itself, the Court is n 
beyond the four comers of the will— Alamitam \ VenkaUsa 99 fC 
05 AT R 1927 Mad 494 (496) The intenUo n of the testator musU be^coUcrti^ 
from the- uords employed by himself m the will and no surTOiseJirW”J®3^5~ 
any object which the testator may be supposed kT havVhTd^n'view can-it- 
allowed to- have any weight in the constnictiSn'of his will unless suchjbiectoL 
be from the plain language "of the will itself— Scartorougft v » 

fia 3 A & E 897 (962) Abbott \ Middleton (1858) 7 HlC 

6PLT 615 89 IC 1009 AIR 1925 

729 £«««*«/< V Monmohw 3 CLJ 224 Gwilltm v Cmllm 5 B i Aid. 129 
(per Park B) Aghore v Kamtnt 11 CLJ 461 6IC 554 (561) Wary 
f ^ (303) Dmbat v Nusserwanjt 49 CaL 1003 

(PC) Shore V Wilson 9 Cl & F 355 Smith v Lucas 18 Ch D 531 
doubt the intenUon of the testator is to be the guide but such intention u « 
be sought m his uords a rigorous altenUon to the intention of the testator a 
apt to lead the mind insensibly to speculate upon what the testator may 
supposed to have intended to do instead of stnctly attending to the true 

*>3'’ written means—Williams on Executor 
( ) Vol II p 841 If the provision made m a will clearly falls widua 

any of the rules laid dov^-n m the Succession Act that rule must be appf'^* 
without speculating on the intention of the testator— Norcndra v Aamalbasmu 
j c . , language of the will is perfectly unambiguous ana 

definitely precise the Courts are not justified m straining it for the purpose d 
giving effect to some supposed intention of the testator which is neither express^ 
nor emplied fay the terms of the vnll-Fro«c« George v Helena George 6 N « 

219 If there be no ambiguity however unfortunate it may be that the 
tion of the testator shall fail there is no right in any Cxjurt of justice to sa> ^ 

OM "or s ajj not have their plain and unambiguous meaning — Earl of Ee’ 
iLtekev Douglas (l&lO) 7 Cl & Fm 795 

In construing will care should also be taken that the construction 
upon one part of the will is not repugnant to the clear intention appeanog ^ 
another v^rt—Mamkam v Venkatesa 99 I C 705 AIR 1927 Mad 494 (4^^ 

The tesutor must not be presumed to intend absurdity , nev ertheless. if I 

by the context or by the whole will to have so intended the intenUon if ^ 
must be earned ou\-Rhodes v Shades 7 App Cas. 192 If the 
used are unambiguous, they cannot be departed from merely because they 
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to con^ucnccs wluch may be considered capnciou» or c\cn harsh — Abbott v 
MiJdkton (1&>8) yilLC 63 21 Hcav 143 

Lastly the testator must not be presjmed to ha\c intended to die intestate 
In other words, if the will is capable of two interpretations according to one of 
which the will can hate no effect whatsocser and according to the other some 
of the proMsions of the will may be earned into (0cct tJtc Court \ ill adopt the 
first interpretation. One of the cardinal rules of construction applicable to wills 
IS that the Court will lean against intestacy and will not presume that the testator 
meant to die intestate if on a fair construction there is no reason for saying the 
contrary— Air* Swir A \ Panitll {I903I 1 Cli 483 There is one rule of 
construction which to my mind is a golden rule tir that when a testator has 
executed a Will m solemn form you must assume that he did not intend to make 
It a so'emn farce Uiat he did not mtend to die intestate when he has gone 
through tlic form of making a will You ought if posable to read the will so 
as to lead to a testacy not to an intestacy —pn Lord Esher M R in In re 
Hamson (18S5) 30 CIlD 390 ( 393) 

Defeasance clause and Repugnant clause — The distinction between 
a defeasance clause and a repugnant one is someumes a nice onc,_ One. useful > 
tes t has been formulated by the Madras Higli Court m tlie ease of Coitndaraja 
PiUai V Uaug37a»i Pilfai 63 hi LJ 911 Where the intcnlion of the donor or 
t^staloris'to maintain the absolute estate conferred on the donee but he adds 
some restrictions in derogation of the incidents of such absolute ownership the 
clause IS a repughaht one and is therefore >oid If however the intention ex 
'^sscd~or to be ncccssonly implied is to extinguish the absolute estate on the 
happening of a contingency and the c0cct of the termination of the said estate 
would not be the violation of any rule of law the clause is a defeasance clause 
and^'ould operate according'lo its tenor* - 

The exclusion by a sub'sequent clause of some of the heirs or only a class of 
heirs of the donee or legatee who has been given an absolute estate an estate of 
inheritance would not make the clause a defeasance clause but only a repugnant 
one for a heritable estate must descend according to the law of the land or the 
personal law of the donee or legatee as the case may be and any provision made 
for excluding some of the heirs at law of the donee or legatee or a particular class 
of them would be regarded as an attempt by the donor or testator to legislate 
which cannot be permitted The pnnciple is v\ell established and has been 
illustrated by the Judicial Committee m recent times in the cases of Raghunalh 
Prasad Singh v Deputy Commissioner Partabgaih 56 I A 372 51 C L J 16 
and Sara]ubala Debt v JyoUrmoyei. Debt 58 I A 270 54 CLJ 393 The 
intention to terminate a gift or a bequest may be an expressed one or may be 
inferred by necessary implication Where it is an absolute one — an estate of 
inheritance having been conferred on the donee or legatee — and the contingency 
IS one which is to happen if at all the moment tlie donee or legatee dies and not 
earlier that intention would be necessarily implied if at that moment of time the 
donee s or legatee s absolute interest is cut down by the words used by the donor 
or testator to a life estate for with his death (i e of the death of the donee or 
legatee) all his interest determines nature doing the linal act An absolute 
estate so conferred can only where thwe are no express words of conversion into 
a life estate be cut down to a life estate if the quality of heritability be destroyed 
and that can be done by the exclusion of all the heirs of the donee or legatee then 
living 

A gift over is not the sine qua non of a defcasai^ clause There can be 
a defeasance simpiiciter '~ln the ca^e ot~Cdlak Bthart'Mondal v Suradkant 
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rlion 62 
l\ol 


Dasjt 68 CLJ 246, Mitter J observed A clause would be a defeasance^ 
clause if on an expressed contingency happening the testator had in^ca_^d therea__ 
to determine a bequest — may be a knuted o^n^b^lute on^ma de to o ne in 
the earlier part of the will There may be the termination of tharbequest wi 
or without a gift over and in the latter case the bequest so terminated wo 
either fall into the residue or if the bequest so terminated~te itself the resi uaiy 
one testator s heir at law would step into the void Where however ^ ^ 
gift over the intention to determine the prior bequest is patent but where 

15 none it may he in some cases a question and a serious or a difficult one i 
testator did intend an extinguishment of such bequest I am according y ^ 
opinion that it is a misconcepbon that a gift over is sme qua non the essence ^ 
a defeasance clause and cannot accordingly subscribe to the views expresae 

■ Amulya Char an Seal v Ktdt Das Sen 32 Cal 861 or in Chandtdas SwM 
Maltna Bala Stnha 41 CWN 432 In Bhoobun Mohtnt Deb\a ' 

Chunder Chowdhury 5 I A 138 4 Cal 23 there was no gift over on the cw 
gency of Kasiswari dying without issue of her body and still Sir 
said that the clause in question if the contingency had happened wou 
operated as a defeasance clause and the estate would have reverted 
and his heirs In Kustoramaney Dcsst v Maharaja Narendra Krishna lo 

16 Cal 383 Lord Hobhouse m dealing with the will of a Hindu gave 

at page 39 of the report that a defeasance of a prior bequest may be a de c 
smphater — in that case alt that is required is that the contingent even 
happen if at all on the close of a life m being at the time of the gi 
secondly there may be a defeasance by gift over in which case the ^ 
must be in favour of somebody m existence at the time of the gift 
limitation in the case of a Hindu donor or testator was made on the ^ 

rule laid down in the Tagore case 18 WR 359 which rule has ®.|Qig) 
1916 by the Legislature by the Hindu Disposition of Property Act ('tV o 
If the view expressed m the case of Amutya Cliaran Seal 32 Cal ^ 

Chandtdas S««/ias case 41 CWN 432 was correct section 134 of ^ 

Succession Act would be a redundant one and would have to be discard 
view of the fact that cases of gift over are provided for in section 131 

Jurisdiction of Court to construe Will 

the junsdiction of a Court to construe a will is incidental to the 
the Court possesses of administering the estate left by the deceased __ 
of the power which the Court possesses to enforce the trusts if any 
the will It has been maintained that the jurisdiction to construe 
neccs»anly connected with or dependent upon the jurisdiction to a 
the estate or to enforce the Inists and that such junsdiction arises wlw ) ^ 
Uie complicated character of the provisions in the will from the jrd 

understanding their meaning or the doubt and uncertainly as to the ‘ 
mlcrests of the parties claiming under them — Pomeroy on Equity JurtsP'f 
Secs. 1155 to 1157 


75 Tor the purpose of (Ictcnmnins questions ^ 
whit person or what ,11, 

denoted h\ any words used m ^ 

► .1,^1 into 

rt' 


Inquiries to determine 
questions as to object or 
subject of will 


Court shall inquire into 
material lact relating to the 
who claim to he interested iiiitler such will the 
which IS claimed as the subject of disposition, the circti 
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tances of the testator and of his family, and into every fact 
a knowledge of which may conduce to the right application 
of the woids which the testator has used 

lUusitattons 

(i) A by his will bequeaths 1 000 rupees to his eldest son or to his joungest 
grandchild or to his cousin Mary A Court may make inquiry in order to ascer 
tain to what person the descnption in the will applies 

(») A by his will leaves to B my estate called Black Acre It may be 
necessary to take evidence in order to ascertain what is the subject matter of the 
bequest that is to say what estate of the testators is cilled Black Acre 

(hi) a by lus will leaves to B the estate which I purchased of C It 
ma> be neces ary to take evidence in order to ascertain what estate the testator 
purchased of C 

— ^This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III For construction of this section see Sch HI para 5 

83 Principle — This section deals with the admissibility of extrinsic 
evidence m aid of interpolation of"^wills. It roa> be stated as a general pro 
position that'a Court maj inquire into every matenal fact relating to the person 
who claims to be interested under the will and to the circumstances of the 
testator and of his family and affairs for the purpose of enabling the Court to 
identify the person intended by the testator — Williams on Executors (11th 
Edn ) Vol II p 909 

Thus there is no rigid rule which forbids inquiry as to who is the person 
to take the benefit even where a legatee is accurately named in the will — 
National Society v Scottish National Society 119I5J AC 207 For the purpose 
of ascertaining the persons intended to be benefited evidence is admissible of the 
state of the testators famil> and of hts relations with the various persons who 
claim to be benefited by the will and also evidence of the names by which he 
habitually called certain persons whether proper names or names indicating 
relationsliip inaccurately applied— Draire v Drahe 8 H L C 172 Lee v Pam 
4 Hare 251 Ckarter \ Charter LR 7 HL 364 So m the case of a devise to 
Mrs C evidence was admitted to show that the claimant of the legacy was 
a person whom the testator was m the habit of caibng Mrs C — il/’jr'l \ 
Massie 3 Ves 148 So aI<o where the legatee was named b> his surname only 
and the Christian name was not mentioned evidence was admissible to prove the 
individual intended and to establish that the testator was in the habit of calling 
the claimant by the surname only — Price v Pa^e 4 Ves. 680 ”lf no one fully 
answers the name or description of the legatee under the will the Court will 
receive evidence in order to ascertain whether there exists an> person to whom 
the name or description can be reasonably and with sufficient accuracy applied — 
In the goods of Brake 6 PD 217 But a testator cannot be taken to have 
meant to benefit a person of whose existence he was not aware even if the 
person fully answes to the description in the will — Deo d Thomas v Benyon 
12 Ad & E 431 

Admissibility of evidence • — Inuudcrjo show what things a testator 
intends b>_a specific description all the arcumstanccs-rclating to jus property 
^mulenal to identify the thing described are admissible m evidence — ^Theobald on 
WilK 6lh Ed p 129 All facts relating to the subject matter of the devise 
such as that it was or was not in the posscssjon of the testator the mode of 
acquiring it the local situation and the distribution of the property are admissible 
to aid in aaccrtaiinng what is meant by the words u-cd in the will— Hoc d 
TunlUttan v Maitm 4 B fi. Ad. 771 (78a) 
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^ 76 (2) Where the uords used in a will to designate 

- or describe a legatee or a class of 

cr.p"‘rrobjcct”"‘“" legatees sufficiently show what u 

meant, an error in the nam^ or 
description shall not prevent the legacy from taking effect 
{ 2 ) A mistake in the name of a legatee may be cor 
1 ected by a description of him, and a mistake in the descrip- 
tion of a legatee may be corrected by the name 

Illusltaltons 

(i) A bequeaths a legacy to Thomas the second son of my 
The testator has an only brother named John, who has no son 

but has a second son nhose name is WiJiiam William titJJ ha\c We 

(ii) A bequeaths a legacy to Thomas the second son of my Thomas, 
The testator has an only brother named John whose first son is named 

and whose second son is named William Thomas util have the lega^ .u.ijren 
(«i) The testator bequeaths his property to A and B the legtimate ^ 
of C C has no legitimate duld but has two illegitimate diildren a 
T he beouest to A and B takes effect although they are illegitimate jn 

(iv; The testator gives his residuary estate to be divided ^2 Xbs 
children and proceeding to enumerate them mentions six ntheR* 

omission util not prevent the seventh child from taking a share sii 

(t) The testator having six grandchildren makes ^ jnen 

grandchildren and proceeding to mention them by their Chnstian 
tions one twice over omitting another altogether The one whose name 
mentioned mil take a share with the others . ,.h,tdren 

(vi) The testator bequeaths 1000 rupees to each of the Wree ot 
A At the date of the will A has four children Each of these four 
util if he survives the testator receive a legacy of 1 000 rupees. 

Note — ^This section applies to Hindus Buddhists etc see sec. 57 
Sch III For construction of this section see Sch III para 5 
' 84 Mistake in name or description — The general rule 

subject is that where the name or description of a legatee is errone ^ 

there is no reasonable doubt as to the person who was intended to be n ^ 

described the mistake shall not disappomt the bequest The error 
rectified and the true intention of the testator ascertained m two wajs 
the context of the will and (2) to a certain extent by parol e'l 
Williams on Executors (11th Edn) Vol II p 907 ^ 

The mistake may be rectified by the context thus an error m the na® ^ 
the legatee may be obviated by the atcuracj of his descnption— t-o j 

Blundell (1848) 1 HLC 778 BlundeR v Gladstone 1 PhiH C C 2/9 

Fcllhams Trust 1 Kay & J 528 Adams v /ones 9 Hare 485 ^ 

Clarke 1 DeG F 1 J 394 Re Nunns Trust LR 19 Eq 331 
error in the descnption may be obviated by the certainty of the 
where a testator gave his estate to Venkata Surya my aurasa son 
that Venkata Sur>a was not his aurasa son and it was alleged that 
description was purposely made with mtent to defeat the nght of a 
adopted it was held that the legatee was entitled to take under 
pcclive of his claim to the title of son since it was clear that he was ^ ^ jjJa 
designata If there i an adequate description of the person intended 
the erroneous addition of words of descnption is immatenal A forltort ^ 
be u> where the testator knowing the person who is to take misdesCT j 
for some reason or other — Court of Wards v Venkata Sur)a 20 Mad. lo 
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afllrmcd Sri Raja v Court of Wards 22 Afad 383 (391) (PC) The rule 
falsa denionstratio non nocet means that if there be an adequate and convenient 
dcscnption with convenient certainty of what was intended to pass or who was 
meant to be legatee a subsequent erroneous addition will not vitiate it — Webber 
V Startley (1864) 16 CBJ4S 7o5 The sue Illustrations of this section are 
respectively taken from Stockdale v Bushby 19 Vcs. 381 NeuboU v Price 14 
bim. 354 StaMdcji v Standen 2 Ves. 589 Garth v Meytick 1 Bro C C 30 
Eddels V Johnston 1 Giff 22 and Coney \ Ihbbat 19 Ves 124 

85 Legacy to a person m a particular character — With respect 
to legacies given to persons in particular characters, the rule is that where there 
IS no doubt as to the person intended the misdescription of character shall not 
frustrate the bequest Thus a woman may take a legacy by the name of the 
wife of such a one although slie be not a lawful wife if she be reputed or 
known by that name — Giles \ Giles 1 Keen 683 Doc v Rouse 5 CB 422 
Re Pelts 27 Beav 576 Re WagstaO j 19081 1 Ch 162 Indar Singh v Curdevt 
A I R 1930 Lah 830 (832) 126 I C S65 Where the testator who was betrothed 
to a lady and intended to marry her m a few days made a codial in her favour 
dcscnbing her as his wife but died before marrying her it was held that the 
lady was entitled to the legacy— v Shebel (1833) 6 Sim 3 38 RR 67 
In India question^ of this nature frequently arise in case of bequest to an 
adopted son Thus where in a will there was a clear indication of the testators 
mtcntion before making an adoption to give the greater part of his property 
to a boy whom he was about to adopt and the bequest was by name and not 
dependent on the adoption held that the bequest to that boy was effectual 
whether there was adopuon or not or whether the adoption was valid or not— 
Btreswar v Ardha Chandra 19 Cal 452 (461 462) (PC) Subbaroyar v 
Subbammal 24 Afad 214 (218) (PC)i Ntdhoornam v Saroda 3 lA 253 
(PC) In the absence of anything in the will to show that the fact of the 
adopuon of the devisee was the motive or the reason for the gift the language 
of the gift Was to be interpreted in its ordinary meaning as a gift to the boy as 
a persona designate who was entitled to take under ihe will as the object of the 
testators bounty even though the adoption was Dot proved or was not valid — 
Lalto Prosad v Salig Ram 31 All 5 (6) 5 ALJ 626 Muran Bat v Kundan 
Lai 31 All 339 (342) 6 ALJ 411 Thus one N who had no children of his 
own brought up in his house one K who was the son of his vvifes brother 
from his boyhood provided for his marriage, and then made a gift of the bulk 
of his property to K Since that time K had been helping N m his business 
and living jointly with him Aitervmds by a mil N gave the rest of his pro 
perty to K and in that will K was desenbed as the adopted son of N Held 
that the fact of K being the adopted son of N was not the sole motive of 
making the will but that N meant to leave the property to K because he was 
his relative and had been living with him for so many years and was the object 
of his affection The bequest to K was therefore valid although he was not the 
adopted son of N— Si«g/« v Ramji Lai 41 All €66 (669) 52 IC 311 
17 ALJ 853 Similarly if a testator made devise to my wife Gurdevi and 
there is nothing m the will to show that the mantal Ue between the testator 
and Gurdevi was the motive or reason for the bequest it must be interpreted 
as a bequest to Gurdevi as a j^mono destgnaia who is thus entitled to take 
under the Will although her marnage with the testator be not proved— /mfar 
Singh \ CuTdeit AIR 1930 Lah 830 (832) 126 I C 565 

But where a bequest is made to a person m a certain character which may 
be presumed to be the motive of the testators bounty such person cannot take 
S-14 
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the legacy unless he fills that character Thus where the mention of the onee 
or the devisee as the adopted son was not merely descriptive of the ^rson 
take under the gift or will but the assumed fact of his adoption was the reason 
and motive of the gift and indeed a condition of it the gift or legac} co 
not take effect if the adoption was invalid or did not take g^,ii 

Rajeswar 11 Cal 463 ( 483 485) (PC) 12 I A 72, Lah \ .Qg 

488 (496) (PC) 3 ALJ 415 Ptobodh Lai v Hamh Chandra 
(318) Karamst v Karsandas 20 Bom 718 (720) affirmed 23 Bom 271 i 
(PC) Doorga Sundmi v Surendia 12 Cal 686 (694), Abhu v Kuppa 
16 Mad 355 (359) or 

The distinction between what is descnption only and what is 
motive of a gilt or bequest may often be very fine but it is a distin on ^ 
must be drawn from a consideration of the language and the surroun 
cumstances — Famndrav Rajetwar 11 Cal 463 (484) (PC) 

77 Where any word material to the full 
When words may be of the meaning has been onii 
supplied may be supplied by the context 

llluslxalton ^ 

The testator gives a legacy of five hundred to his daughter A and 
of five hundred rupees to his daughter B A udl take a legacy oi 

^This section applies to Hiudus Buddhists etc see Sec 57 and Sch- ^ 

8SA Words omitted may be supplied — Court 
where there are obvious omissions due to careless or hasty ,oulJ 

would be justified in supplying such omissions as the dispositions in 
justify — Suamtnatha v Duraisamt 101 IC 82 AIR 1927 Ma ifl 

In this case certain words such as manage or enjoy which ^ at® of a 
the will were supplied by the Court Where it is clear on the a ^ 
that the testator has not accurately or completely expressed his me 
words he has used and it is also clear what are the words which he ^ 
these words may be supplied in order to effectuate the intention a ^ 

from the context — Jarman on Wills 6th Edn Vol I p 581 hirs p 

Nagtah 29 LW 1 114 I C 837 AIR 1929 Mad 64 (66) ^ Nation 

be deterred by any accidental omission from putting the true signi ^ 

the will and I would be going against the canon of construction if ^-riiit^ 
substitute what some blundering attorneys clerk or law station^ jgjpf I 
m this will and treat this blunder as if it was the intention of the 
do not therefore hesitate in the slimiest degree to adopt the rule w 
V C expressed in Sneeting v Pndeaux (1876 ) 2 Ch D 413 cJp^ 

must necessarily have meant what the mere letter of the will docs n 
— per Bacon VC in In te Redfern (1878) 6 ChD 133 MfHox v jan-f 
(1887 ) 33 Ch D 198 Thus, where a bequest ran thus To ^ 

his life and on his demise to his diildrcn but m case of my son ^ 
his mother to the children of my daughters the words ^ 

child were supplied after the words dying before his mother 
Middleton (1858 ) 7 HLC 68 So also in order to be consistent wi 
gift on the fons attaining majonty the words if my son dies m ^ 
the will were interpreted to mean if my son dies before attaining . ^e, 
Tara Churn \ Sureih Chundet 17 Cal 122 (PC) So alaO the word 
In the cxprc>4-on subject nevertheless to the trust of maintaining 
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daughter was held to be qualified by the words m case she were otherwise 
unprovided for — Vcra>fl/ii v /idmimsttalor Generai 21 Cal 683 (696) Where 
a testator lelt a property to his son T and directed that \l m case T dies his 
wife shall be entitled to maintenance and all the brothers shall be owners of his 
property in equal sliares held that the above words sliould be construed as in 
case T dies utiliout tssue before me etc — l/dko v Mehr Chand 141 

PR 1916 38 I C 652 ( 653) 

See also the Notes under the next section 

Changing words and Supplying words — It >s a well known principle 
of construction Uiat no part of a will should be discarded and the will as a whole 
should be construed An attempt should be made to reconale apparent incon 
sistcnacs. WTien it appears from the context of a will that a certain word was 
incorrectly emplojcd by the testator in place of some other word the Court will 
change the word to give effect to the intention of the testator as gathered from 
the whole of the will Cases occur m which or is incorrectly used for and 
and tice lersa In some cases on the context of the will and has been read 
or so as to vest a gift in aitemaiive in lieu of cumulative events— /acison v 
Jackson I Ves Sen 216 Hants v Haues I Ves Sen 13 The Court had 
changed tJie word fourth into fifth where it became clear upon the construction 
of the whole will that the testator intended to refer to the fifth and not to the 
fourth schedule— /fort v Tulk 2 D M G 300 

With regard to suppl>ing words in a will the rule seems to be that where 
the will as it stands is clearly inconsistent, so that the choice lies between rejecting 
some portion of it or supplying some word while at the same time the latter 
course will make the will consistent the Court will be justified m making the 
necessary addition See Hope v Potter 3 K & J 205 Philips v Pad 54 W R 
517 ^Theobald on Wills 9lh Ed p 637 

78 If the thing which the testator intended to be- 
Rsjecuon of erroneous 'lueath Can be sufficiently identified 
particulars in descnption froin the description of it given in the 
of subject jjyj. gQjjjg parts of the description 

do not apply, such parts of the description shall be rejected 
as erroneous, and the bequest shall take effect 

Illustrations 

(i) A bequeaths to B m> marshlands lying in L and in the occupation of 
X The testator had marsh lands Ijmg in L but had no marsh lands in the 
occupation of X The words in the occupahon of X shall be rejected as erro 
neous and the marsh lands of the testator lying in L uiff pass by the bequest 
(it) The testator bequeaths to A my zaimndari of Rampur He had an 
estate at Rampur but it was a taluq and not a zamindan The taluq passes by 
this bequest 

Note — ^This section applies to Hindus Buddhists etc see sec 57 and 
Sch III 

86 Secs 77, 78 — To effectuate the clear intention as apparent upon 
the whole will a clerical error may be corrected where if uncorrected it makes 
the will absurd and where the proper correction can be gathered from the 
con\.ex.t--Re Northens Estate 28 Ch D 153 Re Dayrell [1904 ] 3 Ch D 496 
Re A/ajeff [1913] 2 Ch D 488 So also words nia> be supplied or rejected — 
Doe V Aficklem t> East 486 493 494 Knkpatnek v hirkpalnck 13 Ves 476 
Abbott \ filiddleton, 21 Bear 143 fesson v Witihl 2 Bligh 1, Sherrat \ 


Section 65 
Act X of 
1865 
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Bentley 2 Myl & K 149 If upon a consideration of the whole will and all 
the arcumstanccs the Court ould dearly ascertain the intention of the testator 
that intention would determine the sense in which the particular words are to be 
read and if it be impossible to reconcile any words with that intention, t^ 
Court will reject them and if any particular word is wanting to express tie 
intention the Court will supply it — Manekjt v Nanabhat 53 Bora. 724 
Bom L R 969 AIR 1930 Boro 33 (36) 120 I C 842 

But a mistake in a will cannot be corrected or an omission supplied unless 
It clearly appears by fair inference from the whole will— P/»W>ps v Chambemre 
4Ves 57 Dent V Pepys Madd & Geld 351 Moreover the rule is that worK 
m a will are not to be rejected or supplied unless there cannot be any 
construction of the words as they stand (Chambejs v Brailsford 19 Ves w 
and unless the rejection or insertion is necessary to cany out the manifest 
tion of the will— Sweeting v Pudeaux (1876) 2 Ch D 413 But words anr» 
be rejected or supplied on mere conjecture Words and limitations , 
supplied or rejected when warranted by the immediate context or the 6^ 
scheme of the will but not merely on a conjectural hypothesis of the testa ^ 
intention however reasonable in opposition to the plain and obvious 
the instrument— Abbott v Mtddleton (1858) 7 HLC 68 (114) 
a will words cannot be added to give effect to what may be jancxed to 
the intention of the testator— CoPcI Krtslma \ Bamnalh 5 BomLR 


79 If a will mentions serveral circumstances as <1^ 
criptive of the thing which the 


to bequeath, and there is any 
as erroneous property of his m respect or 

those circumstances exist, the 
shall be considered as limited to such property, and it ' 
not be lawful to reject any part of the description 
neous, because the testator had other property to which s 
part of the description does not apply 

Explanation — In fudging whether a case falls 
the meaning of this section, any words which would be IjS 
to rejection under section 78 shall be deemed to have b 
struck out of the will 


lUustjaturns 

(0 A bequeaths to B my marshlands lying in L and in hie 
of X The testator had marshlands lymg m h some of whiw vre 
occupation of \ and some not in the occupation of X The bcqu« ^ 
considered as limited to such oi the testator s marsh lands lying m " 
in the occupation of X natioo ** 

(n) A bequeaths to B roy marsh lands lying in L and in the 0 £^f” , 

\ comprising 1 000 bighas of lands. The testator had marsh 
L some of which were in the occupation of X and some not 
of X The measurement is wholly inapplicable to the marsh lands o , 
class, or to the whole taken together The measurement will be consio ^ ^ 
struck out of the will and such of the testators marshlands ijms 
were in the occupation of X shall alone pass fa> the bequest. ^ j 

87 This scaion applies to Hmdjs, Buddhist* etc o<.e ^ 

sch. in 
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Tic prinapltf oJ ilu* action u Uui whc« a Riicn subject i» daiscd and 
the c a;c (ixmd two species of propertj the ooc tcclmicall) and prrastl> corrc>- 
pondirc to Use dciai,st on m the dc\i'C u«l ilw other not to compVtcJj answer 
ifSfi thctclti the bucr will be ncludcd thoufih Ijd Userc betn no oUicr property 
on tthidt the dnssc could lute operated it mit.ht have been h Id to comprise 
Jsc less approp utc object' Jamai oo Will*. (3th hdn.) Vol I p 740 (^rtam 
property dc'Ciibcd as be nj: in the testator* separate pov.cbsion and specifically 
descn'xd as odi ,>wt/u was bequeathed to Uie appellant Tlic testator was 
tnialcd to ce;ta.n ikutrLl /Si/tu in the xiilace which bore dillercnt numbers 
frost Uiosc specifically fiivcn- Thc^ il-amht l>atits were ovned by propnelors 
of cili pclin m canmoa Tlie will cottaned no words as with Uie appuricn 
ances or lands appurtauiins thereto IltU that as the asli poZ/ii preoseJy 
corrcs’o'tdcd to the dcsfnption tuen in the will and the flamlal {Hints in no 
way answered to that dciCnption the laitrr were excluded— r«/iAa \ Mathura 
fuu 7 ALJ 10^ o IC 7^» (7*G) 

80 Where the wonls of a will are unainbij,^ioiis, but 
Exlnnuc csidcncc ad ‘S foiliul b\ extrinsic CMdellCC tint 
ruiable m ease of latent the) adimt oi applications one only of 
ambijuiiy whieli can Ime been intended by the 

testator, cNlnnsic e\ulence ina> Ik taken lo show which ol 
these nppbcations was intended 

lUusttattans 

(i) A nun having two cousins of the name of Mary bequeaths a sum of 

money to mv cousin Mary It appears that there arc two persons cadi 

answering to tne desenpuon in Uie mil The description therefore admits of two 
apphcations, only one of whidi can have been intended by Uie testator Evidence 
1 admissible to sliow which of the two applications was intended 

ii) A by his will leaves to U my estate called Siiltanpur Khurd It 

turns out Uial he had two estates called Sullanpur Khurd Evidence is admissible 
to show whicli estate was intended 

Note — This section applies to Hindus. Uuddhisls etc i see sec 57 and 
Seh III It may be comparcti vnth scrtions % and 97 Indian Evidence Act 
88 Extrinsic evidence — \\hcrc an ambiguity anscs, from the 
admission of cxtnnsic evidence as to which of two or more things or which of two 
or more persons, cadi answenng lo the description m the will the testator meant 
to designate evidence of the testators declarations can properly be admitted — 
Miller V Ttaters 8 Bing 244 Dia \ llucccks 5 h( &W 363 

But no extrinsic evidence of Uie intention of the testator is admissible where 
the intention can be gathered from s proper consideration of Uie will Thus 
a taluqdar died childless leaving two widows, and bequeathed to the Maharam 
Sahiba his entire estate and gave a power to the same to adopt a son to him 
providing maintenance for boUi his widows after such adoption The question 
arose as lo whether the word Mahanmi Sahiba referred only lo Uie elder or to 
both of the testators wives. Held on a consideration of the will that as the 
testator intended sinje heirship and the whole state of things pointed to the 
owner of the estate being one and the donee of the power to adopt was only 
one the word Maharani Sahiba was not here used as a collective term for 
both widow but ignified only the elder This is not a case in which it would 
be proper o admit extrinsic evidence of the testators intention It is rather 
? case m wnicn the difilculty created by the particular expression ought to be 
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solved b> adopting the construction uhich bespeaks a 
intention and rejecting that which would indicate an inten conduct 

capricious and inconsistent with the testators views as e\i ence y . 
and by the dispositions of his will which are not open to controve > 
Kunuar \ Jatpal Kunwar 15 Cal 725 (749) (PC) 

81 Where there is an ambiguity or deficiency on the 
Extnnsic evidence in face of a Will, no extrinsic evi ^ 
admissible in case of intention of the testator snail 

patent ambiguity or de 
ficiency adiTiitted 

Jllustrations ^ 

(t) A man has an aunt Caroline and a cousin my aunt 

the name of Mary By his will he bequea^s 1 Afterwards bequ^ihs 
Caroline and 1 000 rupees to niy cousin Mary anu aiurw^ 

2 000 rupees to my before mentioned aunt Mary TJeie is op w 

the description given m the will can apply and ^viaence bequest n 

show who was meant by my before mentioned aunt Mary 
therefore void for uncertainty under section 89 Uavme a blank t°‘ 

(n) A bequeaths 1 OOO rupees to . naai® tw 

the name of the legatee Evidence is not admissible to sho 
testator intended to insert . c . . 

(m) A bequeaths to B rupees or testator intent''® 

Evidence is not admissible to show what sum or what estate the i 
to insert c-c 57 and 

I^Iote ^This section applies to Hindus Buddhists etc 

Sch in It may be compared with sec 93 Indian Evidence Act ^ ^ 

89 The mere circumstance that blank spaces are left in e 
will is no objection to its being a vabd m\l—Pandurang v a wll 

652 (655) But where a complete blank is left for the ® ,ntwded by ti« 

no parol evidence however strong will be allowed to fill it up as 2 ol 

testator-Ba>I«s V Attorney General 2 Aik 239 Mtller % “snamei^ 

Clayton v Lord Nugent 13 M & W 200 If however the ''^7 person b) 
not mentioned in the will but has been secretly mentioned to an i 

the testator and the will contains the following clause the jlandai 

Co should be transferred to the person whose name will be disclose 
leld that the evidence of Handas as to the private 

the testator is admissible and shares must be transferred to the ^ 
name was given by the testator to Handas— Bo>a 6 ai v Handas 4U jf 

17 BomLR 115 Fora inular In^h case sec Biorrfaw v Barton l 
R Eq 469 

82 The meaning of an> clause in a will is to bt- 

Inrtpil from the entire instrument, 
Meaning of clauses to me pnnstriied ''l'” 

be collected from entire all its parts arc to be consim ^ 

I**" reference to each other 

tUustraitons ^ 

( 1 ) The testator gives to B a speofic fund or 
and b> a subsequent clause gives the who’e of his proixrtv to ^ jy ,n A 
the several cLm^ taken logcther is to vest the ibal ^ 

hfe and after hu decease m B it appearing from the 
tevtaior rreant to uve in a rcstritted sense the words m which nc oc 
he Rives to \ 
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(u) \Vlicre a testator having an estate one part of which is called Black 
Acre bequeaths the whole of his estate to A and in anotlicr part of his will 
bequeaths Bla<i Acre to B the latter bequest is to be read as an e.\ception out 
of the first as if he had said I Bi\e Black Acre to B and all the rest of my 
estate to A 

Note The words and for this purpose a codial is to be considered as 

part of Uie will which occurred at the end of the corresponding section (69) of 
the old Act have been omitted obviously because they are redundant having 
regard to the definition of the word codici) in section 2 (b) This section 
applies to Hindus Buddhists, etc see Sec 57 and Sch HI 

90 Construe icn must be on the whole will — ^The construction 
of a wall IS to be made upon the entire instrument and not merely upon dis 
jointed parts of it and consequently all its parts are to be construed with reference 
to each otlier — Turpine v Forre^ncT 1 Bulst 101 Re Bedsons Trusts 28 
Ch D 523 ( 525) Ford v Ford 6 Hare 492 (per Wigram VC) Manekjt v 
Rambhat 53 Bom 724 120 I C 842 AIR 1930 Bom 33 (37) So the language 
of a w^ll ought to be construed with reference to the codicil and ifce versa— 
Dailey \ Marlm 13 CB 683 Haithley v Trtbbei 16 Beav 510 Chukkun Lai 

V Lola Mohan 20 Cal 906 ( 913) In construing a will containing an ambiguity 
the Court may for purpose of explanation refer to a recital in a codicil unless 
it IS obviously erroneous — Re Venn (19011 2 Ch 52 Skerral v Oakley 7 TR 
492 

The will must be taken and construed as a whole and the construction of 
the vTill must be m a manner consistent with the general intentions of the testator 
— Mary Wtlson \ George Oakes 31 Mad 283 18 MLJ 331 Md iakub v 
Md Shahid Ah 25 OC 21 1922 Oudh 87 9 OL J 160 The Court should take 
into consideration the whole of the will and when subsequent provisions are 
intended to control or override the previous onc« effect must be given to the 
intentions of the testator by enforcing the subsequent provisions — Somasundara 

V Cansa Btssen 23 Mad 386 In construing a will the Court must look to all 
the clauses of the will and give effect to them ignoring none as redundant or 
contradictory— S/«b Zaii/ an V Taranztni 8CLJ 20 

The Court has always carefully to consider the whole will and having 
regard to all the various clauses contained in it to see what is the full complete 
and perfect intention of the testator — 0 Mahoney v Burdett (1875) 1 H L 388 
(per Lord Hatherley ) Shooknioy v Monohart 11 Cal 684 (692) (PC) Gulbajt 

V Rustomjt 49 Bom 478 AIR 1925 Bom 282 (286) The pnmary duty of a 
Court IS to ascertain the true intention of the testator from an examination of 
the entire viill The Court is entitled to put itself into the testators chair 
as it IS called and find out having regard to the language used in the different 
clauses when read together the true intention of the testator Only that inter 
pretation must be placed upon the will which is reasonable and not one which 
would tend to defeat his real object — Abdul Hahm v Raja Saadat Alt 1 Luck 
733 108 IC 817 AIR 1928 Oudh 155 (166 167) Thus where a clause in a 
'nsll stated as follows with reference to certain properly This is given as a 

‘ gift to R A later clause provided Should R die and should he then leave 

( “a son such son shall afterwards be the owner thereof Held that the first clause 
taken by itself gave an ab olute estate to R {under sec 95) but that the two 
clauses should be read together and their combined effect was to confer only a 
life estate on R—Gulbajt v Rustamjt 49 Bom 478 27 BontL R 380 95 I C 
I 229 AIR 1925 Bom 282 (286) AdmtntstraloT General % Uhtle 13 Mad 379 

j (381) iorkc Smilh v Titbhutandas 19 Bom 401 A will addressed by the 

I testator to his wife ran as follows You shall under this will become possessor 
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of all my properties You shall have the right and power to alienate by gilt 
or sale the aforesaid moveable and immoveable properties. My daughter Kara 
Ivumari shall become entitled to and po^cssor of whatever propertie will remain 
after your death and she shall enjoy Uic same It was held, givmg effect to 
all the words in the will that the gilt to the testators wife was not abooiute, 
but that she took a life interest with power of alienation — Haia Kumart v MeM 
Chandra 12 CWN 412 A Hindu testator provided in lus will that after 
his daughter should be maltk with power to alienate and to enjoy the pro^l 
down to her son grandson etc the daughter was to live m the te 
and to perform the pujas inaugurated by him and it was further provided 
she should not transfer the property except in case of unavoidable necessity 
for the education of her son etc Held that though the earlier words lO 
will by themselves would create an absolute estate still considering all its t 
It must be held that the earlier part was qualified by the provisions m 
part of the will and that the daughter took only a life estate — Surendra \ 
bandku 26 CWN 893 (900) AIR 1921 Cal 408 70 I C 923 

The true mode of construing a will is to consider it as expressing i^ 3^’^ 
parts whether consistent with law or not the intention of the testator ^ 
determine upon a reading of the whole wtU whether assuming the bnu 
therein mentioned to take effect an interest claimed under it was intentfe 
the circumstances to be conferred -Tagore v Tagore 18 WR 359 (371) I 
A Court IS to interpret a will as U finds it and the intention should be ga ^ 
from the language used m the will and not by anything extraneous to ‘ 
whole of the will should be looked into for the purpose of coming to a ^ g 
as to what was meant by a particular word It would not be nght to 
single word out of its context and give it its etymological meaning— ‘ 
Ammal v Serunatha A I R 1925 Mad 1175 86 I C 737 ^ 

A will IS not to be construed with literal strictness The Courts 
to look to all Its provisions to see what the real meaning of the tests 
The will must be read as a whole and regard roust be had to the ]£ft 

testator to be gathered from the general tenor of the document A Hm 
a will m respect of hi self acquired property by which he expressly cxcu 
collaterals The will directed that the properly should m the first 
devolve on the testators widowed daughter A who would be owner liKc 
but that m cast of A s death the testator s married daughter B 
owner of the property A predeceased B Held that the intention of ^ 
tor was to make provision for A in the first instance for life m the 
her predeceasing B but die was to have ab^iolute estate only if she sun 
In the event of B sumving A the will conferred an absolute estate on 
aim and object of the testator was that the absolute ownership of the ^ 
would devolve on the daughter who survived the other — Ram Chand ' 


Chand 65 P R 1912 13 I C 571 ^ 

A Hindu left a Will m favour of his widow which provided she slmU ^ 
exclusive owner of certain properties she may manage the said 
whatever manner she likes She shall have all kinds of powers to deal 
property aforesaid She shall be omaidered full owner But a su 
clause provided that after the death of his widow whatever property 
shall be owned by his brother s son s son but neither the widow nor the c 
sons son would be entitled to sell immoveable property 


Held that the effect was that the widow was the absolute owner 


of 


properties, and Uie prohibition against selling must be disregarded as 


repugns^ 
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to the absolute gift to the widow— Jatat Stngh v Saiigat Stnglt 1940 PWJ^ 
385 (PC) 


83 General words nn> be understood in a restricted Section 70 
j ^ sense where it may be collected from4«^°^ 
undS?od^‘!!?\Sncted thc wiW that the testator meant to use 
sense and when m sense them in a restiictcd sense, and words 
^ ma} be understood in a wider sense 

than that which they usually bear, where it may be collected 
from the other words of the will tliat the testator meant to 
use them in such w ider sense 


Illuit rations 

(f) A testator gues to A my farm in thc occupation of B and to C all 
my marii lands in L Part of the farm m the occupation of B consists of 
marsh lands in L and the testator also has other marsh lands m L The general 
words all my marsh lands in L are restricted by the gift to A A takes 
the whole of tne farm in the occupation of B including that portion of the farm 
irhich consists of marsh lands m L 

(ii) The testator (a .ailor on ship-board) bequeathed to his mother his 
gold ring buttons and best of clothes, and to his mend A (a shipmate) his 
red box clasp-knife and all dungs not before bequeathed The testators share 
m a house does not pass to A under this bequest 

(tti) A by his will bequeathed to 5 all ms household furniture plate linen 
chma books pictures and all other good» of whate\er kind and afterwards 
bequeathed to B a specified part of his propett> Under the first bequest B is 
entitled only to such articles of the testators as are of the same nature with 
the articles therein enumerated 

Note —This section applies to Hindus Buddhists etc see Sec 57 and 
Sch m 

91 General words in one part of a will may be restrained m cases where 
it can be collected from an> other parts of the will that the testator did not 
mean to use them m their general sense— 5rrong v Tcatl 2 Burr 912 Doe v 
Reade 8 TR 122 Amirtkayan v Ketha Ratnayyan 14 Mad 65 ( 70) It is 
a general rule of construction that where a particular class is spoken of and 
general words follow the class first mentioned is to be taken as the most com 
prehensive and Uie general words treated as refemng to matters ejusdem generis 
with such class — Lyndon v Standbridge 3 H & W 51 See Illustration (m) 

A testator in a will executed in fa\our of his wife directed >ou must adopt 
for me a boy you like from the cluldren. that may be born in families of my 
brothers and then in a subsequent clause added the principal object of this 
will is that you should adopt for me anv suitable boy held that notwithstanding 
the general terms of the second ebu e the widow s power of adoption was 
lestiicted by the first tlie words suitable boy m the second ebuse must be 
interpreted as meaning such boy as I have already indicated as suitable i e 
selected out of the children bom m thc families of my brothers the non 
repetition of the words bom in my brothers families in the latter clause did 
not indicate any change of mind on the part of the testator and therefore the 
adoption of a boy who did not come within the description of the first clause 
was imalid — Amnthayyan v Ketha Ramayyar supra 

The word mahk ordinarily implies absolute owner^p but is sometimes 
applied m a restricted sense to denote a person ownmg a life estate only See 
notes under sec 95 
S— 15 
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But m ordinary circumstances ordinary words must bear their or 
construction and the whole will that is the whole of the 
the testator must be looked at together so as to determine bs w e m 
It IS not legitimate to take words wbch have a general meaning^ 
them to limitations which the words do not neces anly implj 
the testator uses the following words in a will Should is 

sons die without leaving any male issue the survivor of the sai .^uec! m 
duly to take the whole of the property the words should not be con ^ 
a restricted sense to mean should either of these two sons die tn 
etc but the words should receive their full meaning and in the 

to death whenever it ^ould occur whether before or after me ^5 
testator — CAumfal v Bai Samrath 38 Bom. 399 (412 413) ffpct that an 

366 18 CWN 844 Where the terms are perfectly dear to the ene ^ 
absolute estate is given to a widow the Court cannot assume 2nd 

plain meaning thereof that the testator intended to create a limi e ^ 

then bend and twist the language in favour of the assumption so ma 
face of clear and unequivocal words the construction cannot be ^ 
from its plain meaning merely to escape from what may seem 
consequences of rules of law— Swres v Laltt Mohan 20 CWN 


22 CLJ 316 31 I C 405 

84 Where a clause is susceptible of two 

accoiding to one of which it na j 
^Vhtch of two pos effect, and according to the out 

sible constructions pre l l .. 1 the tonn^* 

ferred which It can have none, u*c 


shall be preferred jjj 

This section applies to Hindus Buddhists etc see Sec 57 and 
92 ^Vhere words are capable of a twofold ^^^gstcDd> 

m the case of a deed and much more in the case of a will to adop -pgibolli 
to make it good — Atktn$on v Hutchinson 3 P Wms 260 (per ° ^ipjoiwi 
Thellusson v Moodford 4 Ves 312 Where the words of a will are u ^pj,poa 
they cannot be departed from merely because they lead to cons^uenc 
or even harsh and unreasonable But .where they are capab e 0 
pretations that construction of them should be adopted which is 1 result" 
with an intelligible and reasonable and not a capricious or anoma 
Bathurst v ErTinglon 2 App Cas 698 When by acting on one thesi 

of the words used we are dn>en to the conclusiorv that the 
IS acting capnciously without any mtelbgent motive contrary to gdi&U 
mode in which men in general act in similar cases, then if the 
of two constructions, we may reasonably and properly adopt that w 
these anomalies even though the construction adopted is not the nws 
cally accurate — per Lord Cranworth m Abbott v Middleton 7 H L lis 

difficulty created by a particular expression ought to be solved ^ , rejc^"* 
construction which bespeaks a reasonable and probable intention a 
that which would indicate an intention unreasonable capncious and 1 
with the testators views as evidenced by his conduct and by other * 
m his will — Indar hunuar \ Jaipal hunuar 15 Cal 725 (7.19) (P ^ 

a will ran as follows I have executed this will with the consent of a ^ 
and have got them to sign it as witnesses with this ver> purpose 
will ma> be acted upon fully and the> ina> not quarrel among W 

m> death it was held that the signatures of the sons to Uie 
taken as signatures of attesting witness because the effect of such co 
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.\ould be to depme the sons of their legacies (sec 67) and thus nullify the 
listribution of the property and defeat the object of the will but the more 
reasonable and natural reading viould appear to be that the testators object was 
.0 secure the co operation of his sons m carrying out the dispositions of the -mil 
jnd the sons had appended their signatures as concurring in the dispositions 
:ontaincd m the will Such a construction would give effect to the testators 
rntention rather than frustrate it — Shtam Sundar v Jagannath 4 OWN 1205 
(PC) A.IR 1927 PC 248 ( 250) lOo IC 534 


85 No part of a will shall be rejected as destitute of 
No part rejected if it meaning if it IS possible to put a 
can be reasonably con , , , . ^ * 

stnied reasonable construction upon it 


This section applies to Hindus Buddhists etc see Sec 57 and Sch III 

93 The Court is bound to give effect to every word of the will without 
change or rejection provided an effect can be given to it not inconsistent with 
the general intent of the whole will taken together— Cr«> v MmnerthoTpe 3 
Ves 105 CoMStanltHe v Constanitne 6 Ves 102 Does v Hawdtng 2 B & A 
448 Hall V Warren 9 H L C 420 In construing a will the Court must look to 
all the clauses of the will and give effect to them ignoring none as redundant 
or contradictory — SlubLakskanv Tarangtm 8CLJ 20 Ramachandia v Vtjaya 
ragavulu 31 Mad 349 But if that cannot be done the general intent has to be 
pursued though it may involve the rejection or transposition of a particular 
superfluous or misplaced word — Dhamsa v Jagmohatt 2 OLJ 491 32 I C 209 
(210) In construing a will made in India by an Indian it is unnecessary to 
put a very strict or technical construction on every word and phrase which go 
to make up any particular direction m that will What the Court has to do is 
to ascertain the true intention of the testator from the whole clause— Sardar 
Nowrojt v PutUbat 37 Bom 644 19 I C 832 (833) 


86 If the same \%ords occur in different parts of the 
same will, they shall be taken to have 
Interpretation of words Used everywhere in the same 

repeated in different parts , •' 

of will sense, unless a contrary intention 

appeal s 

This section applies to Hindus Buddhi'^ts etc see Sec 57 and Sch III 

94 Same words occurring more than once — H the same words 
occur in different parts of the ame will they must be taken to have been used 
everywhere in the same sense unless there appears a clear intention to the con 
trary — Whit}}toTe\ Craiett 2 Ch C 169 DalecU v Ilr/cA 2 Sira 319 Rhodes 
\ Rhodes 27 Beav 413, Edyiean \ Archer [19031 A.C 3(9 (384) Aghore 
Nath V Kaniini 11 CLJ 461 6 IC 554 (561) tVhoiever m a deed or will 
or other document you find that a word used in one part of it has some clear 
and definite meaning then the presumption !» that it is intended to mean the 
same thing where when used in another part of the document its meaning is 
not clear —per Lindley M R in Re Bttks [1900] 1 Ch. 417 (418) Thus, 
where a legatee is once correctly described in a wiU and the same name is men 
tioned again without any descnption evidence is not admissible to show that a 
different person was intended — fibber y Coibelt LR 16 Eq 515 WTiere a 
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But in ordinary circumstances ordinary words must bear their or 
construction and the whole will that is the whole of the 
the testator must be looked at together m as to determine his w o e m 
It IS not legitimate to take words which have a general meaning an 
them to limitations which the words do not neces arily imply u 
the testator uses the following words in a will Should either o 
sons die without leaving any male issue the survivor of the sai '' 
duly to take the whole of the property the words should not e co 
a restncted sense to mean should either of these two sons die i« 
etc but the words should receive their full meaning and m tja 

to death whenever it should occur whether before or after me 
testator — Ckumlal v Bat Samralb 38 Bom. 399 (412 413) ^ 

366 18 CWN 844 Where the terms are perfectly dear to the ene ^ 
absolute estate is given to a widow the Court cannot assume con a 
plain meaning thereof that the testator intended to create a bmi e 
then bend and twist the language in favour of the assumption so ma 
face of clear and unequivocal words the construction cannot be jjjrsh 

from Its plain meaning merely to escape from what may seem to 
consequences of rules of law-^ur s v Laltt Mohan 20 CWN 


22 CL J 316 31 I C 405 

84 Where a clause is susceptible of two 


o<* vvnere a clause is suscepuuic wa v..- - ,-g 

according to one of which it has so<« 
tvhich of two POS effect, and according to the otn 

Bible constructions pre l v .. i the iorntci 

ferred which it can have none, uic 


shall be preferred jjj 

This section applies to Hindus Buddhists etc see Sec 57 and 
92 Where words are capable of a twofold ^ as 

in the case of a deed and much more in the case of a will to j faibot) 

to make it good — Atkinson v HuUhtnson 3 P WmS 260 mainbip^®’^^ 

Thellusson v Woodford 4 Ves 312 IVheie the words of a will are u 
they cannot be departed from merely because they lead to cons^uen 
or even harsh and unreasonable But Avhere they are capab e o 
pretations that construction of them should be adopted which is i jesuIt" 

with an intelligible and reasonable and not a capricious or anoma gjaucs 

Bathurst v Errwgton 2 App Cas 698 When by acting on one ^ 

of the words used we are dnven to the conclusion that the ordn’^'^ 

IS acting capnciously without any intelligent motive contrary to 
mode in which men in general act in similar cases, then if 
of two constructions wc ina> reasonably and properly adopt tna ^ .jannr®'*’ 
these anomalies even though the construction adopted is not fi9 ^ 

cally accurate — Per Lord Cranworth in Abbott \ Middleton 7 .(jQpur* 
difficulty created by a particular expression ought to be solved by ^ 

construction which bespeaks a reasonable and probable intention ^ 
that which would indicate an intention unreasonable capnaous an 
with the testators views as evidenced by his conduct and b> uV'* 

m his will — Indar hunuar \ Jatpal hunuar 15 Cal 72o (749) ( ^ ^ 

a will ran as follows I have executed this will with the consent o ^ 

and have got them to sign it as witnesses with this very purpo« Ufja.' 

will ma> be acted upon full> and thc> maj not quarrel among ^ pot ^ 

m> death il was held Uiat the signatures of llic sons to the wiU i® tra*'V'" 
taken as s-gnalures of atu. ting witncv,a:s because the effect of 
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^^ouId be to depme the sons of their Icgaaes (sec 67) and thus nullify the 
distnbution of the propertj and defeat the object of the will but the more 
reasonable and natural reading would appear to be that the testators object was 
to secure the co operation of his sons in canning out the dispositions of the will 
and the sons had appended their signalurco as concurring in the dispositions 
contained in the will Such a construction would give effect to the testators 
intention rather than frustrate it — Skiam S««<far v Jagamath 4 OWN 1205 
(PC) AIR. 1927 PC 248 (2o0) 106 IC 534 


85 No part of a will shall be rejected as destitute of 
No part rejected il it meaiiincr if it IS possible to put a 
can be reasonably con ?» » * i. 

strued. reasonable construction upon it 


Section 72 
Act X of 
1865 


This section applies to Hindus Buddhists, etc see Sec 57 and Sch III 


93 The Court is bound to give effect to every word of the will without 
change or rejection provided an effect can be given to it not inconsistent with 
the general intent of the whole will taken together— (?ro> v Minneithorpe 3 
Vcs. 105 ComlanUne v Constantine 6 Ves 1(^ Does v Rauding 2 B & A 
448 Hdl V Warren 9 HLC 420 In construing a will the Court roust look to 
all the clauses of the will and give effect to them ignoring none as redundant 
or contradictorj— SAili loisf <7« V Tarangtm 8CLJ 20 Ramachondra v Vija}a 
ragaiulu 31 Mad 349 But if that cannot be done the general intent has to be 
pursued, though it may involve the rejection or transposition of a particular 
superfluous or misplaced word — Dhamsa v Jagmohan 2 OLJ 491, 32 I C 209 
(210) In construing a will made m India by an Indian it is unnecessary to 
put a very strict or technical construction on every word and phrase which go 
to roake up any particular direction m that will IVhat the Court has to do is 
to ascertain the true intention of the testator from the whole clause— Sartfsr 
Nowro]i V PulUbat 37 Bom o44 19 fC 832 ( 833) 


86 If the s'lnie words occur in diffeient parts of the section 73 
same will, they shall be taken to have Act x of 
Interpretation of words been used everywhere in the same 
repeated in different parts , 

of will sense, unless a contrary intention 

appears 

This section applies to Hindus Buddhists etc see Sec 57 and Sch, III 


94 Same words occurring more than once — If the sairx word> 
occur in different parts of the same will they must be taken to have 
everywhere m the same sense unless there appeals a clear intaiUoa to the coo- 
Irary— IV/ntwore V Craven 2 Ch C 1G9 Datzcll \ Kr/fA 2 Sia, 329 Rhodes 
V Rhodes 27 Beav 413 Edyvean v Archer {19031 AC 379 Ashore 

hathy Kamim 11 CLJ 461 SIC 554 (561) Whesc'er a dad cr will 
or other document you find that a word Used ui cne part ci A clear 

and definite meaning then the presumption i$ ihu it to 

same thing where when used in another fen c! Jx ;t» rvanimr „ 

not clear —per Lmdley MR m Re Bitis Mi. \ Ql a \7 
where a legatee is once correctly desenied » a , ' i 

tioned again without any desenWn. e Tl 

d,<Ter»t p.,so„ ^, 5 ": 
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Hindu testator made a will whereby he appointed his wife as his executnx and 
heir and provided that if a on be bom to him tliat son should be the omci 
of the residue and if no son be bom then his wife should be the owner held that 
the word owner waS used in the same sense in both the places and had the 
effect of passing an absolute estate — /atram \ Kessoujee 4 Bonil-R 5 m 
W here a testator said in his will I give (arpan) properties so and so to ffl} 
son and m another part of the will I give (oTpan) properties so and so to 
my daughter it was held that when flie same expression ( arpan ) vasused 
m favour of the son as well as in favour of the daughter, there is no rWaofl 
to suppose that the expres ion was used to indicate ab olute interest onl> m tif 
case of the .on and that it was cut down to a life interest in the case of the 
daughter The bequest must be deemed to be absolute in case of the 
also There cannot be two contradictory interpretations of the same phrase-* 
Btpradas v Sadhan Chandra 56 Cal 790 120 I C 810 AIR 19'’9 Cal m 
(803) Where a testator used the word children m several clauses of J 
will it was held that the word was used in itv ordinary sen e and was int^ 
to mean son as well as dauglitcrs m all the parts of the will and should® 
be interpreted in one clau e as meaning sons onlj and in other ^ 
meaning both sons and daughters To attribute two entirely different 
to the same word in the ^me instrument without any context to justify 
Court m doing oo would be contrary to one of the most fundamental j 
construction— Arjs;i«ara<j v Benabat 20 Bom 571 (592) Where a will pro^ 
that if the testator left a son that son would be owner and possessor 
qabti) of his property that if he left no son his widow and the widow oi 
predeceased son would be owners and pos essors thereof and that ^ 
of none of them existing his daughters would be the owner and possessor o 
same it was held that the words owner and posses or miant absolute o* 
whether used with reference to the on or with reference to the m 
daughter as all these persons were described by the same terms — SAr® 

V Muhana 5 OLJ 606 48 1 C 177 (178) 

But the Court is not precluded from putting a different construction 
the same worda when applied to different subject matters — Forth 
1 P Wms 667 Doe v Smith 5 M & S 131 (132) Do v Euart 7 A.* . 
636 (659) Thus where the testator devised real and per onal estate " 
if he should die and leave no is^ue of his body then to B it was held tla 
words have no issue as applied to the per onal estate should be taken 
leave no is^ue at the time of his death bat as applied to the freehold to 
an indefinite failure of is uc—Forth v Chapman (supra) 

Moreover the rule m this section does not apply where a contrary 
appears from the context The pnncipk is that if words acquire a 
meaning by reason of their context tha same meaning cannot be given W 
when used m a different context— BalUn \ Balltn 7 Cal 218 ( 224) ^ ^ 
the word mahk when applied to the widow was held to indicate 
estate but as applied to ilic adopted son was interpreted to denote an 
estate— PuMc/iooniOMcy V Troylucko 10 Cal 342 Where a testator died 
a will as follows After m> denth m/ wife if she be ahve is the 
(or owner) and if she be not alne and after the death of m> wife my ^ ^ 

N 1 $ my rightful htir (or owner) it v as hdd that the word heir or ® 

\ hen applied to the widow rreant tliat she should have the estate for ^ 
onl and when app'icd to the daujjitcr Uic word must be held to 
^-riluie oiatt— C/w/u'jf \ Bat \PuJ, 21 Bora 420 ( 423) tallu s * 
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87 The intention of the testator shall not be set aside 
Testator, mteniton to ^cause It Cannot take effect to the full 
be effectuated as far as e\tent, DUt effect IS to be given to it as 
far as possible 


Illustratton 

The testator by a ^vill made on his death bed bequeathed all his property 
to C D for life, and after his decease, to a certain hospital The intention of 
testator cannot t^e effect to its full extent because the gift to the hospitaf 
IS void under section 118 but it u,tll take effect so far as regards the gift to C D 

Note — This section applies to Hindus Buddhists eta see Sec 57 and 
Sch III 

93 Intention of testator — ^Thc mtenuon of the testator is not to 
be set aside because it cannot take effect to the fuff extent but it is to work 
as far as it an—Thcllusson \ Woodford 4 Ves 326 (per Buffer J ) If the 
Court finds that the whole plan of the testator m respect of the property cannot 
be earned out it will jet uphold that part of it which gives effect to the para 
mount intention of the testator ralha Uian hold that the will should fail entirely 
—-Raghunatb v Deputy Commsuonet 4 Luck 483 (PC) 120 IC 641 34 
CWN 61 AIR 1929 PC 283 ( 285) Thus where a testator showed an 
anxious intention that two parts of his property should go together and it was 
found that as to one of the two parts the testator had no power of disposition 
It was held that the devisee should take the other part though the testator 
meant him to take it only in conjunction with the other— -So«//iey v Somerville 
13 Ves. 486 Where there is an intent to create a perpetuity or to establish a 
luie of succession unauthonsed by law and at the same time theie is an inten 
tion to benefit the first taker by an interest for life effect can be given to such 
intention although tfie remainder of the gift be void — Tagore \ Tagore 18 WR 
359 (PC) Tarokessur V Soslu Shikhuressur 9 Cal 952 (PC) Krishnaramam 
V /raraidra 16 Cal 383 (PC ) Where there is a bequest to a class some of 
whom were hving at the testators decease and some might have come into 
existence after the deatfi of the testator the bequest to the latter persons would 
be void but the whole will would not be declared inoperative the bequest to 
the persons living at the time of the tCotators death would be valid In such 
cases the Court ought to give effect to the intention of the testator as far as 
po sible and ought not to adopt a construction which would defeat the primary 
intention of the testator because effect cannot be given to his secondary intention 
(to benefit the unborn persons) — Krishnaiao v Benabat 20 Bom 571 (592 593) 
Although under sec 87 effect is to be given to the intention of the testator 
so far as possibI“ even if it cannot take eff«A to the full extent still where the 
intention to create an estate of inhcntance not permitted b> the ordinary law 
IS clear and there is no trace of an intention to create any other kind of estate 
effect cannot be given to the scheme of succession so far as it concerns the persons 
entitled to take under the scheme who are also the persons who would take under 
the Hindu law of succession— GanrjA CAimder V Ltd Behary 41 CWN 1 (PC) 

88 Wheie two clauses or gifts in a ivill are iriecon- 

The last of two mcon cilable, SO that they cannot possibly 
sistent daases prevails stand together, the last shall prevail 


Section 74 
Act X of 
1865 


Section 75 
Act X of 
1865 
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me lesiaior oy ine nrsi aause oi nis wm leaves lus eoiaw p ^ 
to A and by the last clause of bis wiH leaves it to B and not to A. o 
have it . . A nnd 

(ii) If a man at the commencement of his will gives his house to A , 

at the close of it directs that his house shall be sold and the proceeds inves 
for the beneht of B the latter disposition will prevail 

Note — This section applies to Hindus Buddhists etc , see Sec. 57 and 
Sch III 

96 Inconsistent clauses — ^The cardinal rule of j! 

deeds as well as other instruments is to gather the intention from the ^ 

to tal e into consideration the language of the entire deed and ^ - 

interpretation which gives effect if possible to all the parts and does not 
any of them — Purtiwanthacht v Copalastvamt 41 CWN 14 {PU; 
where the two parts of a will are absolutely irreconalable and it is 
to form one consistent whole the latter part will prevail — Conslanttne v 
line 6 Ves 100 Doe \ Bias 2 Taunt 109 Thus where some 
of a will in regard to a gift apparentlj gave an absolute interest bu 
subsequently occurred in relation thereto plainly showing that what 
was no more than an estate for life the donee got a life estate onI>— 

V Gunga Btssen 28 Mad 386 Where the testator in the earlier 


will has used language which has the effect of constituting his wife ^ a 


part 


owner of the whole estate after his death and then in another clause 
of the estate to another person N this latter clause must be given effec 
N will take the property given to him out of the estate given to G on me pn 
of this section— Fi/Aal v Narayan AIR 1931 Nag 69 ( 70) 134 IC 

But a clear gift cannot be cut down by any subsequent 
show an equally clear intention— Aifcr v Oldfield 4 DeG & J 30 I"' 
[1910] 1 Ch 681 

The Court must endeavour to reconcile the two apparently 
dispostions before resorting to the extreme rule that where there are 
sistcnt clauses the latter shall prevail — per Jessel MR m Byuater v ^ 
18 Ch D 17 (19) It IS only m cases where two clauses m a 
absolutely irreconcileaole that they cannot possibly stand together that 2 
of the two can be allowed to prevail the theory being that the testa 
have changed his mind The rule is however never .pplri^ceptonUj..^^ 
of every attempt to give to the whole will such a construction as wm 
every part of it effectual— A»»r/Ao>an v Kelha Ramayyan 14 Mad ® ^.1 

Where a will appears to have been wntten without legal advice the Cou 
try to reconale those clauses which at first sight appear to be conlradi ^ 
Papurbai \ Chulmmal 114 I C 105 AIR 1929 Sind 19 (22) The m ^ 
this section should only be apphed m the last resort and before appb* S . 
rule the Court should see whether the two inconsistent clauses can be 
Thus where a testator in the first clause of his will gave his property to 
R and then another clause provided that should R die and should he then ^ ^ 
a son such son should be the owner thereof held that the first clause ^ 
absolute interest to R which was not consistent with the second clause . 
gave an absolute interest to Rs son but the two clauses must be 
and as the result of such rcconaliation it must be taken that the testa o 
tended a life-intercst for R — Culbajt \ Rustomit 49 Bom 478 27 Bom-L. 

A I R 1925 Bom 282 (286) 
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It nus: iwi be understood dial because ihe Icstaior uses m one part of his 
«dl words fusinj a dear meaning m law and m anoUrcr part words inconsistent 
snili Uie former the first words arc ncccssanJj to be cmcclled or oscrihrown 
Uherc there is a general intent as wcU as a pariicufar one the general intent 
aiihoUfch first exprewd sliall oserrulc the parucubr— /fwen v 2 Bhgh. 

■49 (5o) Rebinsvn \ Robinson 1 Burr 33. 

Tlie pnncip'c of this 'vcciion docs not appl> to a case where the earlier 
clause IS ckar and unambiguous, whereas the bter one is ambiguous and can 
be read m «uch a manner as nut to micrfcrc wiUi tlic earlier one— A Venkata 
taniayya V Pilehaii‘7Ka "SIC 27'4 AIR 192a Mad. Ifif 

In order tliat the rule in Uus section ina> be applied the two inconsistent 
dau'.cs trust refer to the same subject matUr It docs not apply where they 
are intended to proMdc for different circumstance^ — Damodafdas % Da^abhai 
22 Bom. 833 {1*0 


89 V will or bequest not c\prcs-| 
forl^nartSimT^'^^ intLiitioii is voitlj 

for imccrtaintj 


Section 76 
Act \ of 
1865 


Uluittaiton. 

If a testator says I bequeath goods to A or I bequea^ to A or I 
lease to V all the goods mentioned m the Schedule and no Schedule rs found 
or I bequeath money wheat oil or the like vithout saying how much 
this IS void. 

Note —This Section applies to Hindus Buddhists, etc see See 57 and 
Sch. Ill 

97 Bequest void for uncerfaunty — To tlic validdy of cscry 
disposition as well of personal as of real estate it is requisite that there be a 
definite subject and object and uncertainty in either of these particulars is fatal 
—Jarman on llills, (5lh Edn ) \ol I p 327 

As regards diantablc uses, it has been said that dispositions made to 
charitable purposes arc strongly favoured m point of construction and ha\e been 
upheld c\cn where the bequest would upon the ordinary pnnaplcs which go\crn 
the construction of testamentary dispositions, be \oid for uncertainty— /Wrorncy 
Cencial \ \faikcus (1677) 2 I.c\ 167 Ulorney Genetal \ Whoruood (1750) 
1 Vcs. Sen 531 (536) Clark \ Taylor (1853) 1 Drew 6-12 

But c\cn in the case of such a bequest if the purpose for which the bequest 
IS made is uncertain the bequest will be sold for uncertainty Thus a direction 
by the testator to spend the surplus money m projKr and just acts for the 
benefit of my soul is soid for uncertainty — Gokool Nath \ heut 14 Cal 222 
A bequest for purposes for popular usefulness or for purposes of chanty is 
bad for uncertainty — Trtkam Das v Hats Das 31 Bom 5M A bequest of a 
sum of money for a building for Hindus exclusively for general purposes to 
be erected on a certain land belonging to the testator is void for uncertainty — 
Chtnubhax v Bat Manekbat 34 BomLR 609 A.IR 1933 Bom 451 (452) 138 
I C 326 A bequest to the ellect Uiat the executor of his own judgment may 
give as a donation or apply or invest the balance to or for any person or jxrsons 
for his or her or their benefit or to or for diantablc or religious institution or 
object as he may think proper is void for uncertainty— A/rr Elkins v Dr Cullen 
13 NLR. 51 40 I C 791 A direction to the eiccutor to lay out such portion 
of the estate as he might think fit towards the erection of a pucca bathing ghat 


120 


THE INDIAN SUCCESSION ACT 


[Sec. 89 


at a suitable place m the Hooghly was void for uncertamtj— 

Mahendra 4 Cal 508 A bequest for dhatma or khatrat is void for im^ 
taint > — Runchordas v Parvattbat 23 Bom 725 (PC), Cursandas v 1« 
landas 14 Bom 482 Devshanhar v Motnam 18 Bom 136, MoTarjt v w ® 
17 Bom 351 Vundravandas v Cursondas 21 Bom 646, Manambt v ^ 

31 BomLR 135 116 IC 242 AIR 1929 Bom 127 (128) \ 

Sher Singh 78 P R 1912 PaTthasaratJu v Thtruvangadam 30 Mad. 
bequest for Kar e Khair (a good deed or a chantable act) is void for 
and uncertainty — Radhey Shyam v Radhey Lai 3 OWN 714 A 
Journal 130 97 I C 934 

The privilege of controibng by will the disposition of property ^ 

IS subject to the condition that such disposition must be made in ^ 

ascertained or ascertainable persons or objects A testator is not 
delegate to others the disposition of his property subject to this tha 
confer upon his trustees a power of selection and apportionment among a 
prescribed class of benefiaanes In the case of charitable objects ® ^ js 
reason of the favour m which chanty is held has accepted such ° 
constituting a sufficiently ascertained class notwithstanding its vndc ^ ^ ^ 

permit a testator to direct a fund to be distributed among such jj, jS 

such porportions as his trustees may in their discretion decide ^ 

other cases the requirements of definite precision is enforced in the ® 
the individuals or classes to be benefited A bequest in favour of in 
societies or objects established in or about a named place for 
tional or charitable purposes to be selected by the trustees is bad for 
—The Attorney General for New Zealand \ The New Zealand 
41CWN321(PC) 

But a direction by the testator to the trustees to spend suitable ^ 
certain specified purposes eg for sradhs for feeding and goi** 

Brahmans and the poor for reading putans and for offering uya'*^ 

valid — Ditarka Nath v Burroda 4 Cal 443 A dedication of P^^ g] /h 
for religious ceremonies ( Dhatma hriya ) tn co«ncc/fo« uilh the 
testator is not void for uncertainty The use of the word 
make the bequest uncertain because the religious ceremonies i« nusdi^ 

the testator s death have a definite meaning (and do not fall 54 ^ 

of the Privy Council ruling in 23 Bom 725) — Abdul Sakur v Abuba “ 

3o8 32 Bom.LR 215 AIR 1930 Bom 191 (196) A bequest P^^jjJ-io 
of ceremonies and giving feasts to Brahmans is not void for uncertain j* j tx 

V Baijnath 6 Bom 24 (25) A bequest for a sadaiarl would not 
uncertainty where it was clearly the mlcntion of the testator that me 

be set up should be on the same scale as that already earned on b> hun ^ 

place so that there would be no difficulty in ascertaining the na^u j 

sadai art and the sum to be expended upon it — Jamnabai v Khtmp ^ 

^ce also \/orUT/j v Ncnbai 17 Bom 351 A direction to the 

apart a sum not exceeding Rs. 23000 for distnbulion among the tc» ^ 

relatives dependants and servants is valid — Monoiama v Roll Chai 

166 \ testator provided that his executors shall out of his 

the ^ura of three lakhs of rupees and shall spend the said sum or 

according to law m connection vnth some good works of chanty ^ ^ 

as they may think ju t and proper such a» ho'^pitals, saiutanum. suioi 

musa/er iJiana Madrassa sdtolarships, dharamJialas medical dispo^ 

//i/J iJiut the beque t to chanty was not void for uncertainty — Adioca 

V Itu-babai 41 Bom. 181 ITBomUILTOO 31 IC 106 
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Where it appears from the \;ords of a grant that the testator had a general 
charitable intention and the particular mode prescnbed for carrying out that 
intention fails such failure would not destroy the charity but the property would 
have to be devoted to other religious or charitable purposes according to the 
cy pies docime—Re Pyne 11903] 1 Ch 83 Re SUvin 11891) 2 Ch 236 Abdul 
hadei V Bat Safiabu 36 Bom 111 (115) Re Uointasjt 32 Bom 214 

A bequest is void if the subject or object of the gift is uncertain that is 
the gift of an indefinite amount or part or share of a property for an indefinite 
purpose IS necessarily uncertain and void Thus where the testator declared 
that if after the performance of all the above acts there remains any money 
or moveable property as surplus thcai the execjlors shall be able to spend the 
same m just and proper acts for my benefit held that the amount of the surplus 
being uncertain and the manner in which the amount is to be spent being 
indefinite the bequest was void — Cokool Nath v Issut 14 Cal 222 But if the 
will furnishes any reasonable data for ascertaining the amount of the gift the 
Court will try to ascertain it and give effect to the disposition Thus where 
the bequest was for erecting a Shiva s temple at a reasonable cost withm the 
compound of the batlakhana house and the nature of the building was descnbcd 
the bequest was not void for uncertainty— Golloof Nalk v Issut supra See also 
Jamnabkai v Khimjt 14 Bom 1 cited above 

In other words before rejecting a will as void for uncertainty the Court 
should construe the will so as if possible to give effect to the legacy The 
modem doctrine is not to hold a will void for uncertainty unless it is utterly 
impossible to put a meaning upon tt—In re Robeiis (1881) 19 Ch D 529| 
Bkaradwajav Kolandaielu 29MLJ 717 31 I C 786 (788) This rule applies 
more strongly in the case of a will written by an Indian testator in the English 
language where it is clear that he has not been able to express himself accurately 
and clearly m that language See Bkaiaduata \ halandavclu supra. 


98 Legatee’s right of selection —Where a gift compnsies a 
portion of a larger quantity it is not rendered nugatory by the otnj»sun of the 
testator to point out the specific part which is (o form sjdi portion, the 
being in such a case entitled to select — ^Jarman on Wills (5th Eda.) \cL * 
p 331 In such cases the legatee will be entitled to select the part he wj ^ /■*_ 
thereby making the uncertainty certam Thus if a testator beqztsihs j A 2 
given number of articles forming part of a stock of articles of the t, — » sfessp- 
tion as for instance if he has twenty horses m his stably sai ^ 

them the legatee has the nght of selection — Jacques v Cr.r-» i^r 2 CJ2, -C^ 
Mtllaid V Bailey L R 1 Eq 378 TapUy \ Eagjeton, 12 Gl D 2X 
the testator owning 1*^ kanis of land devised oie j ^ 

held that the bequest was not void for oncertasu- sn .at 
entitled to select one kani out of the land mi rr-fajas- ere^^r 
18 Mad 460 see also B/iaiaduaja v KolarJf m » -n, »» t — r - 


--i oi 

^ 1 . ^1. a. coa-sss: 


90 The description cen ts, ^ 2 

Words describing sub SubfecJ oi i 

ject refer to property trarv 

the death of the te.fafor^ *' ^ 
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This section may be compared with see 24 of the English Wills Act 1837 
(1 Viet c 26) 

99 Principle of the section —The pnnciple of this seam is ij 
accordance \\ith the rule of Enfilish law under which the will has to be cons 
with reference to the real estate and jKrsonal estate comprised in it to spt 
and take effect as if it had been executed impicdiatcly before the death o £ 
testator and as if the condition of things to which it refers in this 
that existing immediately before the dcith of the testator unless a ^ 
intention appears by the will Halsburys Laws of England Vol 28 pp 
Bodt V Venkalasuamt 38 Mad 369 (372) 21 IC 73, it must 
that a will takes effect with respect to the property existing at the te 
death Thus where a testator gave a legatee 25 shares in a company an^ 
the date of the will each share was X50 but by the time of hts death ® 
had been divided into £10 shares it was held that the legatee too ° ^ 

ten pound shares — Re Gtlbns Ingits v Gilltns 1 19091 1 Ch 345 
where the bequest was of the house and effects known as 
at the time of the will was a piece of ground with a house but e 
subsequently erected buildings thereon it was held that the whole grou 
the buldings subsequently erected would pass under the will— 

V Powell (1909] 1 Ch 784 . of 

A will speaks from the death of the testator and not from tn 
Its execution and a mere reatal m it of the existing property does M 
future accretions to the property of the testator from the operation of 
of the will — Abdulsahur v Abubakhar 54 Bom 358 32 BomLR Ja*. tfi 
1930 Bom 191 (196 197) 127 IC 401 Where in a will beanng ^ 
testator gave all the estate of which I am now seised and possessed i 
that even the word now must be taken as referring to the time of tne ^ j 
death and not to the date of the will see Wagsto§ v WagstaS (1 -hcji 
Eq 229 Hepburns Sktrung (1858 ) 4 Jur (NS) 651 Dudley \ ^er 

[1893] 1 Ch 101 But where a testator has used words of such ^ 
that It IS doubtful whether or not they are sufficiently extensive to cov 
to the property made between the date of the will and that of his 
will is to be construed as referring to property as at the date of the wi 

V 1 K & J 580 Re Pojlal and Lamb (1885) 30 Ch D 50 ^ 

will neither contains any expression indicating that the testator m 
provide for subsequent acquisitions nor does the will contain anything ^ 
that he wished to exclude such acquisitions held that the presump m 

an mtestac> in respect to the after acquired properties of the testator 
that IS the will must be held to embrace the after acquired 
v Danakolt 99 I C 775 AIR 1927 Mad 383 (386) Rangoo V « 

NLR 255 AIR 1932 Nag 163 (165) 

Description of specific property — Where the immoveable P 
devised were desenbed spectficaUy m the will it must be held that 
did not intend to make a general gift of all the properties he might die ^ 

of but that he intended to give only the specific properties jjjjjjove' 

will and that the will had not the effect of vesting in the devisee su 
able properties as the testator acquired by jnhentance after the execuP® 
will— BontantAa v Kasht Nath 16 I C 553 ( 554) (Cal) IVhere tne 
bequeathed his self acquired properties and referred to them as tn 
mentioned moveable and immovable properties held that the 
subsequent to the will was not intended to be disposed of — Mafatlal ' 

17 Bom L R 705, 30 I C 915 
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91 Unless a contrary intention appears by the will, Section 78, 
Po»cr of oppoinimcot of the estate of the testator faXot 

executed by eenerai be- shall be construed to include any pro- 
peitj which he may have power to 
appoint by will to any object he may think proper, and shall 
operate as an execution of such power, and a bequest of 
property described in a general manner shall be construed 
to include any property to which such description may 
extend, which he may have power to appoint by will to any 
object he may think proper, and shall operate as an execution 
of such power 

This section docs not apply to Hindus Buddhists Sikhs or Jamas Sec 
sec. 57 It IS based on see 27 of the English Wills Act 1837 (1 Vict c 26) 

100 A general power of appointment may well be exercised by a will 
executed prenous/y to the creation of the power and that too by a mere residuary 
gilt Thus one N J Wadia (a Parsi) made his wall in 1885 and thereby 
appointed his wife his sole executrix and ga\e his residuary estate m the event 
of his dying without issue to hts cxccutnx upon certain charitable trust and 
appointed certain trustees giving directions as to how the trust was to be dis 
chaigcd In 1883 the testator by a deed settled tus AmboUe properties in trust 
and by that deed gave power of appointment to himself providing that the 
trustees shall hold the said properties m trust for such person or persons or 
charity or chanties and for such purpose or purposes as the said N J Wadia 
should by deed or writing or by hts will appoint The question was whether the 
Ambolec properties composed m the settlement of 1888 vested in the trustees 
of the chanties under the will of 1885 Held that the testator must be said to 
ha\q exercised his power of appointment reserved to himself under the deed of 
s tUexncnt of 1888 by the will which he had made in 1885 although it was 
xecuted three years previous to the deed of settlement — Dinshaw v Dtnskaw 
31 Bora 472 9 BonuL R 488 

92 Where property is bequeathed to or for the Section 79 
Implied 8, ft to objects of certain objects as a specified 

of power in default of person may appoint or for the benefit 
appointment q£ Certain objects in such proportion as 

a specified person may appoint, and the will does not provide 
for the event of no appointment being made, if the power 
given by the will not exercised, the property belongs to all 
the objects of the power m equal shares 


HJusltattan 

A by his will bequeaths a fund to his wife for her life and directs that at 
her death it shall be divided among his children in such proportion as she sh^I 
appoint The widow dies without having made any appointment Thv fund 
util be divided equally among the children 

Note — ^This section does not apply to Hmdus Buddhists Sikhs and Jamas. 
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V 93 Where n lieiiuest is in ule U> llic “heirs" or right 

„ . , heirs’* or “re! Uions" or “nearest rela 

c..“T%r^2ubr'Tr or or "lonted';or 

son lAjihoui qualiljmK “nearest ol kin" or “ne\t ot Kin oi 
1 inrticulir person without an> 
f>ing terms, niid the class so <lesij;inle(I forms the dir« 
iiui independent ohjeet of the hetiuest, the jiroperty 
queathed shill he dislrilmted is if it Ind hclongcu to s 
person, iiul he hid died intestate in respect 
assets ior tiie inyment of Iiis debts independentl> oi s 
property 

lUusiiolions 

(i) A leaves his nropcily lo my own ncarcat rcblione 
ROCS to those v\ho vvould be intillid to it if A Iiad died inlc»tatc ic 

for the pajment of his debts indcpcndcntJ) of sucli property . .„jjj of 

(ii) A bequeaths 10000 rupees to U for his life and ^ncr 
B to my own riRhl heirs. Tlic legacy after Bs death bclones w 
would be entitled lo it if it had formed part of As unbequeamed pro^ ? 

(III) A leaves his property to U but if B dies before him w _ 
km B dies before Ai the properly devolves as if it had 
had died intestate leaving assets lor the payment of his c** -c »» 
such property . ... Atai^ 

(iv) A leaves 10000 rupees to B for his life and had 4^ 

the heir of C Tlie legacy goes as if it had belonged to C ano n . tlu 
intestate leaving assets for tlic payment of his debts indcpcnacn ? 

Note — ^This section docs not apply to Hindus Buddhists, Sikhs and 
101 The expression without any qualifying terms m this 
to the bequest and not to the relations— /’cs(en;i v A/iM«Acd Bat 
207 (210) that is the bequest must not be conditional But the * .^ths 
dissenting from this view has vud tliat the expression more naturally re 
heirs and not to the bequest because it is the words indicating ® if 
{ heirs relations next of kins etc ) which need not be qualified 
the words without any qualifying terms had referred to the bequest 
have appeared after the word bequest It is also to be noted that j 93 
do not appear in the analogous section 94 from this it is evident ha'* 

was intended to be limited to an unconditional bequest sec 94 
been similarly limited — Dtnbat v Nussejwanjt 28 I C 481 (484) (Sm 

\ 94 Where a bequest is made to the 

Bequest of represen ‘ legal representatives" or ad 

tative etc of parti representatives” or executors 
cuiar person iiimistiators ’ of a particular 

and the class so designated foi ms the direct and i^dep 
object of the bequest the property bequeathed shall 
tnbuted as if it had belonged to such person and 
died intestate in respect of it 

inustrahon . intes^j 

A bequest is made to the legal representatives of A A baA.'^j.frafy 
and insolvent B is his administrator B is entitled to receive tne t> 
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Kill apply jt m the first place to the discharge of such part of A s debts as may 
remain unpaid if there be any surplus, B util pay it to those persons who 
at As death would have been entitled to receive any property of As which 
might remain after payment of his debts or to the representatives of such 
persons. 

Note — This section docs not apply to Hindus Buddhists, Sikhs and Jamas 

^'95 Where property is beqiicathcci to any person, he 
^ IS entitled to the whole interest of the ises 

of^SiUon*^”'^* testator therein, unless it appeals from 

the will that only a rcstiicted interest 
was intended for him 

This section applies to Hindus Buddhists etc see Sec 57 and Sch III 
It may be compared w^th sec 28 of the English Wills Act 1837 (1 Vict 
C 26) 

102 Whole interest —No technical words arc necessary according to 
Hindu law to confer an absolute interest on the devisee Where an estate is 
given to a man simply without express words of inheritance it would m the 
absence of a conflicting context carry by Hmda Law an estate of inheritance — 
Tagore', Tagore 9 BLR 377 (39a) 18 W R (PC) 

The words pulra pouiiadt ktame have acquired a technical force and are 
used as meaning an estate of inheritance They do not limit the succession to 
sons grandsons and male descendants alone but include female heirs where by 
law the estate would descend to such heirs — Bipradas v Sadhan Chandra 56 
Cal 790 120 IC 810 AIR 1929 Cal 801 (804) Bam Lai v SecTftory of 
State 7 Cal 304 (PC) (on appeal from Hart Dost v Secy of Stole 5 Cal 
228) Laltt Mohun v Chukkun Lai 24 Cal 834 ( 851) (PC) Panchubala v 
ratindra 53 Cal 816 98 I C 173 AIR 1926 Cal 993 ( 995) The words putra 
poulradt paryantam even when applied to a female confers on her an absolute 
and not a mere life estate — Bhujanga v Ramayamma 7 Mad 387 The words 
0 putra pcutradi have the same meaning as putra poultadi home and convey 
an absolute e tate — Gooroo Das v Sarat Ckund 29 Cal 699 The words wans 
and Janashm are well known words denoting an estate of inheritance — Jagdeo 
V Dy CotnmtsstoneT 2 Ludu 507 29 OC 176 AIR 1926 Oudh 431 (441) 

96 I C 47 The words heir and successor impiy a grant of an absolute 
estate but great stress should not be laid upon Uiose words for the use of those 
words may be equally consistent with the grant of a life estate — Ibtd 

So also when the word malik is used m Hindu wiOs it is to be understood 
that a heritable and alienable estate is conferred unless the context indicates a 
different meaning or intention — Laltt Mohun v Chukkun Lull 24 Cal 834 ( 849) 

(PC) The use of the words mxlktyat and mahk i*o qabts jn a Hindu will 
conveys presumably full ownership in the property conveyed — Ram hour \ Alma 
Singh 8 Lah 181 103 I C 505 AIR 1927 l.ah. 404 (40ti) Even when applied 
' to females the word mahk implies an absolute gift and there is no authonty 
for introducing into the will the idea that a female ought not to obtain anything 
beyond an estate for her life time— iff/o Ramieuan v Dal hoer 24 Cal 406 
(409) Raj Narain v hatyayans 27 Cal 649 (on appeal from 27 Cal 44) 

KoUany v Luchmee 24 WR 395 Padam Lai v Tek Stngh 29 All 217 

Sudhamant v Surat Lai 28 CWN 541 (544) (PC) AIR 1923 PC 65 
Bkaidas v Bat Gulab 46 Bom 153 (PC) 26 CWN 129 65 I C 971 

Sastman v Shtb Narayan 1 Pat 305 (PC) 26 CWN 425 66 IC 193 
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AIR 1922 PC 63 Suiajmant v Rabt Nath 30 All 84 (PC) » 
PoTshad V Jamra Kunaar 31 AH 3(», FaUhchand v Rupckand 21 Cn N 
102 Ajnarotdra v SuTadham 14 CWN 458 SIC 73, Bijai Bahsdun 
Malhma 25 OC 345 68 I C 555 AIR 1922 Oudh 278 SaUaj \ 

29 OC 153 AIR 1926 Oudh 332 (335) Tualhmal v Thanmaimlii ^ 

SLR 202 AIR 1921 Sind 76 66 I C 720 Bhayaram v Natbu AIR-IJ 

Nag 195 The word uarts (heir) when applied to a female (es ^ 

shall be my uarts) means the same thing as 7naltk and wid 

of an absolute estate being gi\cn to her — Chunilal v Box 24 . 

(423) Where a testator declared I give devise and bequeath 

and her heirs and assigns for ever all my real and personal estates and ^ 

held that the gift was absolute — Taiuck Nath v Prosonno 19 ^ 

also Kollany v Luchmee Pershad 24 W R, 395, Pubilra Dost \ Damoo a 

WR 397 (Note) Where a testator provided in his will that his wns 

B would be proprietors half and half of the whole estate and in ^ u[ 

placed restrictions on the powers of enjoyment and alienation held that ^ 

the sons took an absolute interest m half the estate and the 

powers of enjojment and alienation v ere void as being repugnant to me ^ 

gift (Sec m)-}ehangxT v Kaxkhusm 13 BomLR 141 9 IC 9ol 

103 Bequest for life with general power of B 

Where a testator bequeathed the income of his house to his two son ^ 
for life the moiety of the corpus to go to such person as each of hi* 
shall by will or deed appoint and m default of appointment to 
executors and administrators held that the bequest convened an 

in a moiety to each of the sons — Gregory v Samuel 21 CWN 992 
Bapujt V Hajt Esmail 46 Bom 694 (699 701) 23 BomLR 1239 6 
But where a testator gave his property to his wife for life and empo'^eK 
dispose of the property as I have directed her orally and according to 
* e- as circumstances demand held that the w dow took only a me ^ U 
that the words quoted above indicated tlte existence of a special diit ^ 
the objects in whose favour the power was to be exercised and did 
a general testamentary power and so on the death of the testator s wi ^ 
was an intestacy as regards the projjerty in her hands and not dispose 
death — Shtrxnbat v Ratanbai 43 Bom 845 21 Bom L R 384 51 

104 Bequest to females — Ordmanlj a bequest by the 

his wife confers only a hie interest on her In construing the ° . ^^£,0 c( 
the ordinary notions and wishes of Hindus with respect to the 
their property shoald be considered and it must be assumed that a pf ^ 

that as a general rule at all events women do not take absolute esta ^ 
heritance which they are able to alienate — Sures v Lalit Mohan 20 L 
(467) 31 I C 405 Probodh Lai v Harish Chandra 9 CWN 3 
Huda v Sheuakram 14 BLR 226 (PC) 22 WR 409 LR 2 1^ ' jcr’) 
Tartm v Peary Lull 24 Cal 464 ( 651) Caralapathi v Cota 33 Mad 
A Hindu husband is not competent to create m favour of his wife 
interest in immoveable property bequeathed by him to her though it is 
m order to create such interest to use express language to that effect ^ c’ 
we feel bound to add that though sec 3 of the Hindu Wills Act has ma ^ 
of the Indian Succession Act 1865 (present section) applicable to ^ 
the present (le bequest to females) yet we think it very doubtful whe ^ 
attention of the Legislature was directed to the point that the d 

sec. 82 to Hindu wills might have the effect of partially abr06.aUng 
Hindu law that a gift by the husband of immoveable property to the wife 
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express words creating an absolute estate conveys only a limited interest — Bhoba 
Tartnt v Peary Lall 24 Cal 646 (650) In the ab^nce of express words giving 
her a heritable right or power of alienation a widow taking under her husband s 
will takes only a widow s estate m the immoveable property bequeathed to her 
— Koonjbehari \ Piem Chand 5 Cal 684 Httabat v Lakshtbat 11 Bom 573 
(578) Annaji v Chandrabai 17 Bom 503 Where the terms of a bequest to a 
female are ambiguous the Court having regard to tte inference to be drawn 
as to the testator s intention from the general understanding among Hindus as 
to the nature of a woman s estate and from the surrounding circumstances may 
construe the bequest as having conferred on the devisee only an estate for life 
and not an absolute proprietary title — Mathura v Bhtkhan 19 All 16 The 
Courts have always leaned against sudi a construction of the will of a Hindu 
testator as would give to his widowr unqualified control over his property So 
where a testator directed his wife to take possession of and enjoy his propetty 
just as I am the owner at present but used no words of inheritance and gave 
no power of disposition the wife took only a life estate The use of such 
expression as my wife is the owner after me or my wife is the heir merely 
shows that the testator is providing for the succession during the life time of the 
w-idow and not altering the line of inheritance after her death— Hardo/ v Bat 
Rewa 21 Bom 376 

The word malik when used with reference to females may not by itself 
necessanly create an absolute interest but the word nnbyudha mahk means 
absolute owner This expression is the strongest and most unequivocal phrase 
employed in the vernacular to denote absolute ownership— Swres v Laht Mohan 
20 CWN 463 (466) 31 I C 405 The reatal m the will of the testator that 
his wife should enjoy the property is important to indicate the intention of 
the testator If he does not leave any specific property to his wife and without 
words of inhentance or words empowering her to alienate which are usually 
inserted when it is intended to give an absolute estate but he leaves the property 
to her to enjoy the conclusion is that he did not intend that his wife should 
have the power to alienate the estate — Caialapatht v Cola 33 Mad 91 (93) 

The mere use of the word maltk does not show that the donee was intended 
to take an absolute interest The effect of the disposition must be gathered 
from all the terms of the will — Amaiendta v Shutadkam 14 CWN 458 (460) 

5 IC 73 Punchoomoney v Troylucko Mohtney 10 Cal 342 On the other 
hand where the testator uses expression maltk hke myself the effect is to 
create an absolute interest in the donee — Raj Narain v Kalyant 27 C^l 649 
Raj Naram v Asltulosh 27 Cal 44 Where the words themselves show that the 
female took an absolute estate the mere fact that she is a widow or that there 
are no words of inheritance or words authorising her to alienate are not in them 
selves sufficient to Jiow that the widow takes only a restricted. estate — Caralapathi 
\ Cota 33 Mad 91 (93) Where the will made first an absolute gift to the 
widow it could be reduced to a limited estate only by clear unambiguous words 
cutting down the first bequest — Kaxan Sinih v Rupuantt 6 LahL.J 412 85 
I C 29 j air 1925 Lah- 122 Though a mere gift of immoveable property by 
a Hindu husband to his wife docs not carry with it the povyer of abenation yet 
where any such property is given by the husband to the wife with express pouer 
of ahcnation or when this power is implied by the grant, she would acquire an 
abbolute power of di po»al over the property — Saroda Sundart v Krislo Jtban 
5 C\\ N 300 (303) Thus where in_3 will a legacy was given to the daughter 
to the effect that she shall possess as owner and possessor of all the rights of 
I gift sale, etc. in rcvpcct of all my property moveable and immoveable and on 
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the deatn of the said daughter the sons born of her womb will equally 
my property it was held that the testators intention was to give an 
estate to the daughter— Goftmrfa V Bettode 12CWN 44 (47) 
by a Hindu ran thus I make the provisions mentioned below ^ . 

properties may not pass to the control of others after my lifetime and a 
may go to my lawful heirs The properties are to be enjoyed ^ . 

and my son in law/ (who is also my sisters son) vvitli saruasuathant 'j®'" ^ 
putra poutra parampar^am It was held that the daughter and her ^ 
look an absolute estate under the will and that the words confernng the ^ 
estate were not controlled by the somewhat vague expressions of 
to his intention occurring m tlie earlier portion of the document 
general expression of intention cannot <»ntroI or qualify the very , *<,3,5, 
words in which he conveys an absolute estate — Sankara Narayana v 
23 LW 81 AIR 1926 Mad 236 (237) 91 IC 973 

Where a Hindu testator by his will gave immoveable property 
stating it to be for her maintenance and after making vanous 0 
other persons added a clause by which he declared that all the gi s 
will should be absolute held that the gift of property to the (3,3), 

tenance was absolute — Ramachandra \ Vxjayaragaiulu 31 Mad ^ 

Jogeshuiar v Ramchandra 23 Cal 670 (678) (PC) mmovul’'* 

Varoda Pillat 19 MLT 52 32 I C 111 But a simp[e grant ol 

property to a female on account of her maintenance without using anv 
conferring on her a power of alienation was held to bequeath ' g^j jIjO 

in the property —Nt/n«« Meah v iCrijAncsawmi 14 Mad 274 (276) 

Aah J^as V Kanhaya Lai 11 Cal 121(131) (PC) 

In order to ascertain whether the intention of the testator was ^ 
absolute estate or only limited estate to the widow the Court may 
surrounding circumstances Thus where a will made a bequest of we 
of two houses to the widows but there was no distinct statement tha 
were to be taken by them and in the same will another house was ^ 
to another person in full ownership and apt words were used for a 
and further it appeared that the widows had already been residing m jjj. 
under an agreement which gave them the right to havre the houses thf 

time held that for the purpose of ascertaining the intention of the 
will should be read in the light of the surrounding circumstances ggfjj-- 
will did not confer an absolute estate to the widows but only a ‘ 
Dhanapala V Anantha 24MLJ 418 18 I C 973 ^ j8 

Bequest, if absolute — Where the terms indicate that 
absolute one and further mterests are given merely after or on the » 

of that donee s interest and not m defeasance of it the absolute 1 
not cut down and the farther interests fail Where the terms of a vn 
that on the death of the testators wife and one of the sons wife ^ 

second son B would get the aforesaid two properties in absolute **|^^®* 
sattya) and then it was further provided that at the time ^ ^ jajlirg 
was no grandson living but if any grandson should be bom 
own sons and failing those in whose favour provision has already 
the grandsons would get the properties absolutely fading that the p 
would get them it was held that the intention of the testator veas to 
absolute gift in favour of &~Hajadhone v Dasaralhi 67 CL J 237 

105 Words of limitation — A testator after giving a peno® 
share of his properly to his two wives by a will added a clause that 
of the family of the fathers of my two wives shall be able to 
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ivcr Ujc money and property left b> me held that this would be wholly incon 
istcnt with an intention to give Uic wives an absolute estate and therefore the 
udows look only life estates under Uie will — Bhoba Taunt v Peary ball 24 Cal 
146 (652) Uhcrc a testator making his wife the nghtlul owTier ol all his pro 
lertics declared that during her life tune she ' shall be competent to alienate by 
ale, gift Of otherwise as may be necessary the propaties left b> me as she 
ilcascs and tlicn the will giving her aulhontj to adopt contained the furtlicr 
dausc ifiat the son so adopted shall after the deatJi of mj wife become the owner 
)f all my properties, held that these words clearly indicated that the interest 
Jcviscd to the widow was not absolute but a restricted one — Probodh v Harish 
Chandra 9 CWN 309 Wlicre a Hmdu gave a power of adoption to his wife 
directing that so long as the wife should live she should remain in possession of 
ill his property held that tlie widow took only a life interest with remainder 
Lo the adopted son — Bepm Dehart \ Biojonath 8 Ca! 357 ( 363) A testator 
bequeathed his property to his daughters in equal shares and directed that in 
ca<^ any of them died childless the other daughter and her sons were to get the 
whole property; and in case of the death of uthcr daughter leaving son« the share 
of such daughter was to be paid to sudi her sons share and share alike held 
that inasmuch as the surviving daughter and her sons were to get the estate 
to the cxdusion of female issue of such daughter who would have been entitled 
if their mothers estate had been absolute the language of the testator was 
intended to pass only a restricted interest to the daughters. They were to take 
in equal shares for life wiUi Uic benefit of survivorship between themselves^ 
Badha Prasad v Ranee Mant 35 Cal 896 (903) (PC) reversing 33 Cal 947 
In a Madras case however where the testator bequeathed half the property to 
his Wife and the other half to lus adopted grandson and there was a provision 
that on the death of ather of them the survivor was to t'lkc that share it was 
hdd appl)ing this section that the wife was entitled to take the whole interest 
of the testator — Chett v VaradarajuJu 31 Mad 474 (476) 

A testator made the following bequest on my death my brothers widow 
B and on her death her daughter K le my niece will get one fourth share 
Held that the gift m favour of B was not a gift of an absolute interest The 
apparently absolute nature of the gift to D was cut down to a life estate by the 

direction that on her death the property would go over to her daughter 

llarendja \ Basanta Kumar 22 C VV N 689 (691) 43 1 C 991 


106 What are not words of limitation — A testator provided in 
his will to this effect After my death my wife will be malik like myself having 
right to give away sell etc and after the death of my wife all the property wiU 
come under the control of my son if he is reform^, otherwise if the sons 
diaracter is not reformed up to the death ol my wife that property wi3 cDn-.e 
after my wifes death on behalf of the grandsons Held that the iPect ol the 
will was to vest the property absolutely m the testators wife the wo-di 
the absolute eilt to the title did not indicate that a restneted or Lsniai irterost 
lias intended to be s.ven to her Here the intenlion o/ the testator sraa to 
llie piopetty out ol the hands of the son u, long a. he id not re/„-n h« cha^ 
ter so that if he had contented himself with a taft in fai«.r nf u JZ 
no other disposiuon to take eHeet after ^ 

been completely defeated inasmuch a whatever 
be left undisposed of by his widow rrould have 

It was to meet this possible contm™ ^ «ihe-iUnce to h.3 son. 

portion of Uie estate was left intaa^t the tacc tf 
to find its way into the bands of hi son- S 

‘ ^^i^endrai Skuradhamt 14 C^-N 


130 


THE INDIAN SUCCESSION ACT 


(Sec. Si 


458 (461) 5 I C 73 Where the will of a husband devised immoveable piopeily 
to his wives m these terms If neither of them have any children to 
both my wives will enjoy and appropriate at their will the entire propeilf 
in full proprietary right In the event of their death my nest leveraoiufj 
heir will have such property as will remain held that the words aid 
property as will remain mean not the property left by the testator but so mud 
of it as will remain after the death of the widows and the natural mfeftc® 
IS that an absolute power of alienation wa^ conferred on the widow-Sn"" 
Sundan v Kuto Jiban 5 CWN 300 (304) Where a will provided to J 
the testator left a son he would be owner that if he left no son his widow wo 
be owner and in the event of none of them ousting his daughter would 
owner held that the effect of the disposition was not to confer a life eitate^ 
any of the legatees or even successive estates on the several but to £ 
an ab olute estate on the eventual legatee whoever such legatee might be at 
time of the testators death-^Aiv Shankar v Mtthana Kuai 5 OLj 60o « 

I C 177 ( 178) Where a testator left an adopted son and gave authonty 
his widow to take three sons in adoption one after the death of another 


the Will contained a provision that the adopted son should succeed to to 
on the death of the testator and that on the death of one adopted wn ^ 
the adoption of another son the estate would remain m the 
possession of the widow as ordinary heir the estate to vest in the 
son immediately on his adoption held that the adopted son would take 
life interest hut an estate of inheritance subject to the condition of defea*®’’^ 
Mantkyantala \ N and Kumar 33 Cal 1306 11 CWN 12 j 

If a widow takes an absolute interest in the estate devised a pj^ 
what might remain undisjwsed of bv her is void and inoperative «n ^ 
therefore where a testator provided m his will that his widow should . 
absolute owner (nirbyudha maltk) with right of gift sale and other tran 
there was a further clause that if at her death there be no adopted son as 
according to Hindu law who shaU be alive at the time shall get the 
remaining after di«iposal by his wife bj sale or gift held that the 
position having been given the widow took an absolute estate and the 
of further interest after the termination of the donees interest 
was absolute did not cut down the absolute estate but was void— 


V LalU Mahon 20 CWN 463"{467~) CL j"" 316 311 C 405 




htattaum JO CL J 51 53 I C 602 The testator alter descnbmg ^ 
the will ds the malik and quabiz of the properties (« e in possession oI “ . 
pcrtics with complete proprietary nght) provided as follows After 
my wife shall be maltk and qabu she will be competent to enjoy the P 
m every way There was also a provision that on her death the ^ 
would revert to his collaterals. Held that since the testator m descn^^ 
naure of the estate demised to the widow used exactly tlie same 

describe his own nght and title m the properties, and i , 


complete uUc passed to the widow 


inoperative — Ridhu Ram \ Tern Mai 
Lah 281 


and the last provision irt 

his collaterals should be cot^ 
LahLJ 600 86 1C 331 A*-* 


A testator devused his property to his daughter b> his will wfuch f j 
the smd daughter and her husband sliould live m m> house 
tlicmscivc, and u-.c and cnjo> it but the relatives of her 
creditors liavc got no njit of an> Lind to take it and if an> i*sue be ^ 
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her such issue is the owner thereof Held that the daughter took absolutely 
under the will and that the provnsion that the issue of the daughter should be 
the owner of the property did not njean that there was a gift of the life estate 
only to the daughter and a gift o\er to her issue but that the words were 
added merely to emphasize the absolute gift already made to her and the 
exclusion of her husbands relatives from any ngjit to enjoy the propert> — 

Chundal V BliogttaJ 19 BomLR 930 43 I C 468 (469) A testator gave his 
property absolutely to his wife and adopted son with power of sale gift etc, 
and further directed that if the aforesaid adopted son or my wife aforesaid 
shall find it necessary to sell any of the properties left by me they shall be 
entitled to sell it to strangers if my heirs and co sharers refuse to purchase it 
for an adequate consideration Held that this only meant that before selling 
a portion to a stranger which the widow had perfect nght to do she should 
offer it or give the opportunity of purchasing it at an adequate consideration 
to the co heirs. This by no means limited her power of sale in any degree — 
Sudhamantv Surat Lai 28 CWN 541 (544) (PC) AIR 1923 PC 65 73 
IC 530 The testator directed that his house should be altered and divided 
into four houses and that the executor should give them to the testators four 
daughters. The will further provnded In cas e any of these four daughters 
may through want of mone^ wish to sell her share any of the remaining 
daughters may then purchase the same In case they may not consent to do so 
she herself shall enjoy the same and shall not in the least sell it to others 
Held that each daughter took an absolute estate under the will and that the 
clause restraining the power of alienation amounted only to a pre emption clause 
and 6d not cut down her estate to a mere life estate— CAans/iomdoss v Saras 
leathtbat 21 LW 415 AIR 1925 Mad 861 (866) 87 IC 621 

^ I 96 WJiere property ts bequeathed to a person with a Section 83 
Bequest in alterna bequest in the alternative to another of 
person or to a class of persons, then, ^ 
if a contrary intention docs not appear by the will, the 
legatee first named shall be entitled to the legacy if he is 
alive at the time when it takes effect, but if he is then dead, 

, the person or class of persons named m the second branch 
I of the alternative shall take the lesjacy 

[ IllusiTaltons 

' (0 A bequest is made to A or B A survives the testator B takes nothing 

I («) A bequest is made to A or to B A dies after the date of the will and 

) before the testator The legacy goes to B 

, (m) A bequest is made to A or to B A is dead at the date of the will 

■ The legacy goes to B 

I (iv) Property is bequeathed to A or his heirs A survives the testator A 
/ takes the property absolute!} 

j (v) Property is bequeathed to A or his nearest of kin A dies in the life 

j time of the testator Upon the death of the testator the bequest to A s nearest 

of km takes effect 

) (ei) Property IS bequeathed to A for life and after his death to B or his 
heirs. B dies in the testators hie time A survives the testator Upon As death 
. the bequest to the heirs of B takes effect 

(in) Property is bequeathed to A for hfe and after his death to B or his 
I heirs B dies in the testator s life time A survives the testator Upon As death 
f the bequest to the heirs of B takes effect 
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Note — This section applies to Hindus Buddhists etc, sec Sec 57 anii 
Sch III 

107 The object ol this section is to prevent the legacy from lapsing by 
reason of the death of the legatee before the testator The general ^ 

unless the legatee survives the testator the legacy is extinguished Bu 
general rule may be controlled bj the manifest intention of the 
peanng on the face of the will that the legacy shall not lapse, and ^ 
providing a substitute for the legatee djing m his lifetime— SiWey v oy 
Atk 572 Tophs v Baker 2 Cox 121 Rc Creeimood I19I2] 1 Ch 39 » 

where there is a bequest to A or to his personal representatives or 
to his heirs the word or generally speaking implies a substitution “ 
prevent a lapse — Gttltngs v Macdermatt 2 M & K. 69 Crooke v De 
9 Ves 197 Gibbs v Taii 8 Sim 132 

Successive bequests and alternative bequests j cftci 

successive bequests to A and B and the bequest to B is intended to . 
after the prior bequest to A has become exhausted then if the beq'^ ^ 
becomes invalid by reason of his not being m existence at nio ^17 
testator the bequest to B will also fail (See the Tagore ^ ^ B llif® 
PC at p 410) But if there are two alternative bequests to A 
if the bequest to A is invalid by reason of his not coming into i 

of the testators death the bequest to B will nevertheless be vah 
person bequeathed his property to his widows and after the death of the 
widow to R he then provided that Rs son would be the owner 
that if R would die without leaving any son D would be the owner ^ 
death of the surviving widow R died without leaving a son nc 
bequests to Rs son and D were aUernatue and not successive boii 

therefore although the bequest to Rs son was void no son having 
to R the bequest to D did not become void but took effect — ® 

Khan 1929 ALJ 274 AIR 1929 AH 102 (103 104) 116 IC 30 


\ 97 Where property is bequeathed to a a 

Effect of cords des "oicls arc added which 
cribing a class added to class of persons but do HOC j 
bequest to persou of distinc , 

independent gift such person is entitled to the whole ’ ,^^5 

of the testatoi therein, unless a contrary intention aPV 
by the will 


Illustrations 


(«) A bequest IS made — 

to A and his children 

to A and his children by his present wife 

to A and his heirs 

to A and the heirs of his body 

to A and the heirs male of his body 

to A and the heirs female of his bod> 

to A and his issue 

to A and his family 

to A and his descendants 

to A and his representatives 

to A and his personal representatives, 

to A his executors and administrator^ 
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In each o( these cases A takes the whole interest which the testator had m 
the property 

(ii) A bequest is made to A and his brothers. A and his brothers are jointly 
entitled to tlie legacy 

(ill) A bequest is made to A for life and after his death to his issue. At 
the death of A the property belongs m equal shares to all persons who then 
answer the description of issue of A 

fiote This section does not apply to Hindus Buddhists Sikhs and Jamas 

108 Uhere an Indian Chn‘;tian by his will gues hjs property to his 
daughter and her children the former takes an absolute estate It is not 
intended that the daughter will take an interest for life after which the estate 
will go to the children absolutely Such a construction is contrary to this 
section because the daughters children are not the direct objects of a distinct 
and independent gift — Agnes v Murray £. Co 11 O L J 459 AIR 1925 Oudh 
24 (27) 79 IC 1026 Cf Illustration (i) 


The use of the words male kern m a will do not import any limitation 
According to the rule ol construction bid down in this section as to wills such 
an expression in a will must be rejected as having no effect in the absence of a 
contrary intention— Dadaftftci v Coiias;t 47 Bom. 349 77 I C 83 AIR 1923 
Bom 177 affirmed by the Privy Council in A I R 1925 P C 306 94 I C 535 
A direction that a fund shall be received and enjoyed not only by the legatees 
but that the same shall be inherited by any children of them hereaher from time 
to time and from one generation to another in accordance with all legal nghts 
has the effect of giving to the legatees the whole mterest of the testator in the 
fund under this section It gives an absolute interest in the fund to the 
legatees the words from generation to generation do not mean that the 
intention is to create a succession of life intere*^ in the fund — AdmimstratoT 
Ceneral v Money 15 Mad 448 (467 468) 

, / 

r./ “ pS Where a bequest is made to a class of persons Section 85 
Bequest to class of “"dcr a general description only, no 

persons under general one to whotn the words of the descnp- 

escription only their ordinary sense 

applicable shall take the legacy 

This section applies to Hindus Buddhists etc see Sec 57 and Sch III 


109 Bequest to a class — ^A gift is said to be to a class of persons 
when it IS to all those who shall come within a certain category or description 
defined by a general or collective formula and who if they take at all are to 
take one divisible subject in certain propoitionate shares — Pearks v Moseley 5 
App Cas 714 Kingsbury v halier [1910] A.C 187 The question whether a 
gift IS one to a cla«s depends upon the mode of the gift itself namely that it is a 
gilt of an aggregate sum to a body of persons uncertain m number at the time 
ol the gilt to be ascertained at a future time and who are all to take m equal 
or m some other definite proportions the share of each being dependent for its 
amount upon the ultimate number of persons— Jarman on Wills 5th Edn Vol 1 
p 232 

Thus a bequest made to sons of sons or daughters of sons or widows 
of sons is a bequest to a class — Khrmn v Morarit 22 Bom 533 If a gift is 
made to s with a direction that if the said S happens to b? without descendants, 
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the male offspring of m> daughter K shall enjoy the property equally held that 
the gift to the male offspring of K constitutes a gift to a 

Padmanabhayya 12 Mad 393 (400) Where a testator devised one WUi o! “ 
landed properties to each of his four sons, and the remaining fifth part to a 
grandsons R and M and then directed that on the death of any or ei 
my said four sons or of the said R and M leaving male issue such e 
shall succeed to the share of his or Ihcir respective father or fathers ^ 
the words such male issue shall succeed constituted a gift to a 

V Jogesh 2 Cal 262 So also where the bequest was to R ^ unto has 
existing infant sons of my youngest son M and to the sons to be born 

in future the gift to the sons bom and to be bom was a gift to a as&— 

V Kanatlal 12 Cal 663 

A gift to a class may be none the less a gift to a class becauM 
individuals of the class are named For example if a gift is ma e 
nephews and nieces including A or if a gift is made to C and 
nephews and nieces each of these would be a class gift— Xi«gs to f£"it 

[1901] AC 187 (192) In re fackson 25 Ch D 162 ^^he^® * (ttea 

named daughters and all the after bom daughters of the testator i * 
clas^Re Stakopes Trust (1859) 27 Beav 2Qr But m order 
named person a member of a class he must have a common ^ 
unnamed members of the class — Re Featherstone s Trust 22 . j gniorf** 

bequest to a brother for life and at his death to be equally r 

his surviving children and my niece R W is not a gift to a class— 
Drakeford 33 Beav 43 


my 

Where a testator bequeathed a certain sum in equal shares o ^ 
children by my said late daughter E W also to my grandson F 
his step brother G W M it was held that the bequest to the cni 
was not a gift to a class but to them individually because the tes 
them as my grand children by which he must be taken to hav v 

minds eye such grandchildren as were then li'Vieig—Admttustraor ^^j 

Money 15 Mad 448 (466) A direction in a will that N wi ^ 

children shall live in the house for ever was held to be not a gi« ^ 
because the benefit which each member of the class took in this 
way dependent on the number of the children but each had a 
independent right to reside in the house and the number of 
ultimately belong to this class would be m no sense regarded as a 
the interest which each took — Krishna Nath v Atmarom 15 Bom . g and 6 
a testator bequeathed certain property to his three grand daughters that 

by name held that they took not as a dass but as personae designo a ^ 
the share of one of them who predeceased the testator lapsed and e jjcqus^ 
residue — Sallay Mahomed v Dame Janbat 3 Bom L R 785 Where £h« 

IS to the testator s son s wife for life with remainder to her 
gift IS not to a class but to individuals and a third daughter bom ^ 

death of the testator is not entitled to a share of the remainder .pteotio® 
Kamalal 17 Bom.L R 705 30 1 C 915 A gift to a class implies an ^ 
to benefit those who constitute the class and to exclude all others 
to individuals described by their several names and descriptions, thoug 
together constitute a class, implies an intention to benefit the 
In a gift to a class you look to the descnption and inquire wM • 
answer to it and those who do answer to it are the legatees desen 
Lord Cottenham in Barber v Barber 3 My St Cr 688 
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Construction of terms "i 99 In a Will— 

(a) the word “children” applies only to lineal descen- 
dants in the first degree of the pet son whose "‘children’* are 
spoken of, 

{b) the word “grandchildren” applies only to lineal 
descendants in the second degree of the person whose 
“grandchildren” are spoken of, 

(r) the word “nephews” and “nieces” apply only to 
children of brothers or sisters, 

{d) the words “cousins,” or “first cousins,” or “cousins- 
german,” apply only to children of brothers or sisteis of 
the father or mother of the person whose “cousins,” or “first 
cousins,” or “cousms-german” are spoken of, 

(e) the words “first cousins once removed” apply only 
to children of cousms-german, or to cousms-german of a 
parent of the person whose “first cousins once removed” are 
spoken of, 

(/) the woids “second cousins” apply only to grand- 
children of brothers or of sisters of the grandfather or 
grandmother of the person whose “second cousins” are 
spoken of, 

(g) the words “issue” and “descendants” apply to all 
lineal descendants whatever of the person whose “issue” or 
“descendants” are spoken of, 

(A) ^^ords expressive of collateral relationship apply 
alike to relatives of full and of half blood , and 

(i) all uords expressive of relationship apply to a child 
in the uomb who is afterwards born alive 

This section does not apply to Hindus Buddhists, Sikhs and Jamas. 

The italiased >\ords have been added to express the meaning more clearly 
— Report of the Joint Committee 

' -- ? 100 In the absence of any intimation to the contrary 
Words expressing re m a Will, the word “child,” the word 
thc/'ord "daughter.” or any 
failing such reiauvcs re- word which expresses relationship, is 
puted legitimate. to be understood as denoting only a 

legitimate relative, or, where there is no such legitimate 
relative, a person who has acquired, at the date of the will, 
the reputation of being such relatne 

Illustrations 

(i) A having three duldrerij B C and D o( ^hom B and C arc legiUmaU 
and D is illegitimate leaves his property to be cauallj divided among my 
children The property belongs to B and C to equal snares, to the exclusion of D 


Section 86 
Act X of 
1865 


Section 87, 
Act X of 
1865 
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(ii) A having a niccc of illegitimate birth, iAho has acquired ^ ^ 
of being his niece and having no legitimate niece bequeaths a sum o 
his niece The illegitimate niece is entitled to the legacy ^ 

(ill) A having m his will enumerated his children ^ 

them B who is illegitimate leaves a legacy to my said children, o 
a share in the legacy along with the legitimate children , ,, 

itv) A leaves a legacy to the children of B B is dead and has Jdi nocj 

but illegitimate children All those who had at the date of the w 

the reputation of being the children of B are objects of me gut. . ^ 

(v) A bequeaths a legacy to the children of B B ne'^r ^d any ^ 
mate child C and D had at the date of the will acquired the r ^ ^ 

being children of B After the dale of the will and before the . , , 3 

testator E and F were born and acquired the reputation of being cn 
Only C and D arc objects of the bequest . , ^ notbs 

(ti) A makes a bequest in favour of his child by a certmn wo 
wife B had acquired at the date of the will the reputation of being 
A by the woman designated B lakes the legacy _ , . ,,„nian 

(vii) A makes a bequest in favour of his child to be born 01 a 
never becomes his wife The bequest is void . , . woiM'’' 

(iiiij) A makes a bequest in favour of the child of which a ceri 
not married to him is pregnant The bequest is valid 

Note — ^This section does not apply to Hindus Buddhists Sikhs and 
110 Exceptions to this section — An illegitimate 
prised in children when there is a desigmUc personal — Beachcrojiy . p j 

1 Maddock 430 Thus under a gift to the children of A namely ® « C C 

B IS illegitimate he will still take under the gift — Meredith v Fjir 
525 If a gift to the children of a deceased person who bad only 1 
children and they were known to the testator they will take un er ^ 

Lord Woodhouse v Dalrymple 2 Mcr 419 If a gift is to ^ 

IS only one legitimate child and several illegitimate children known to ^ to 
the latter will be included otherwise it will be impossible to S"® ® .yjjgjo 311 
the word children in the plural — GtU v Shelley 2 Russ & M 3 onsbyb® 
unmarried person gave certain property to his mistress S and to her 
in these terms The property is given to S for her life and be a® 

sons and heirs of me shall come into possession of the property ooncef® 

concern of mine held that the provision that the property was to e 
of the testator showed that the illegitimate sons were meant and that ^ 
should go to them after the death of the mistress — Udit Singh v 
348 (Cal ) 

101 Wheie a will purports to make two 
„ , , . . the same person, and a question . 

Rules of construction i_ tO nw*^ 

where will purports to whether the testator intei f or ^ 

make two bequests to the Second bequest instead 01 ^ 

same person addition to the first, if there IS 

m the will to show what he intended, the be 1'^'^ 

shall have effect in determining the construction to 
upon the will — , .^e to 

(a) If the same specific thing is bequeatneu 

the same legatee m the same will or in the o-onl' 

m the codicil, he is entitled to receive that specific tin » 

(b) Where one and the same will or one and tie 
codicil purports to make, in two places, a bequest to 
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person of the same quantity or amount of anything, he shall 
be entitled to one such legacy only 

(c) Where two legacies of unequal amount are given 
to the same pci son m the same will, or in the same codicil, 
the legatee is entitled to both 

{d) Where two legacies, whether equal or unequal in 
amount, are given to the same legatee, once by a will and the 
other by a codicil, or each by a different codicil, the legatee 
IS entitled to both legacies 

B'^plauatwu — In clauses {a) to (d) of this section, the 
word “will ’ does not include a codicil 

lUustratians 

(0 A having ten «ihares no more m the Impenal Bank of India made his 
will which contains near its commencement the words I bequeath my ten shares 
in the Imperial Bank of India to B After other bequest? the will concludes 
with the words and X bequeath my ten shares m the Imperial Bank of India to 
B B is entitled simply to rccei\e As ten shares in the Imperial Bank of India 
(ti) A having one diamond ring which was given him by B bequeaths to 
C the diamond nng which was given by B A afterwards made a codicil to his 
wtU and thereby after giving other legaaes he bequeathed to C the diamond 
ring which was given him by B C can claim nothing except the diamond nng 
which was given to A by B 

(ill) A by his Will bequeaths to B the sum of 5000 rupees and afterwards 
in the same repeats the bequest m the same words B is entitled to one 
legacy of 5 000 rupees onl> 

in') A by his will bequeaths to B the sum of 5000 rupees and afterwards 
m the same will bequeaths to B the sum of 6000 rupees B is entitled to receive 
11 000 rupees. 

(s') A by his will bequeaths to B 5000 rupees and by a codici] to the will 
he bequeaths to him 5000 rupees. B is entitled to receive lOCOO rupees. 

(vi) A by one codicil to his will bequeaths to B 5000 rupees and by 
another codicil bequeaths to him 6000 rupees B is entitled to receive IIOCO 
rupees. 

(lu) A by his mil bequeaths 500 rupees to B because she was my nurse 
and in another part of the will bequeaths 500 rupees to B because she went to 
England with my diildrcn B is entitled to receive 1 000 rupees 

(rill) A by his will bequeaths to B the sum of 5 000 rupees and also in 
another part of the will an annuity of 400 rupees. B is entitled to both legacies. 

(tx) A by his will bequeaths to B the sum of 5 000 rupees and also be 
queaths to him the sum of 5 000 rupees if he shall attain the nge of 18 B is 
entitled absolutely to one sum of 5000 rupees and takes a contingent interest 
in another sum of 5 000 rupees. 

Note — ^This section applies to Hindus Buddhists, etc see Sec. 57 and 
Sch III The rules m this section are copied from Williams on Executors (Ilth 
Edn) Vol If p 1035 

102 A resicltiar) legatee may be constituted by any Section 89 
Constitution of resi words that show an intention on 
duary legatee part gf the testator that the person 

dcsjginted shall take the surplus or residue of his property 
Il/uslralians 

fi) A makes her wjU consisting of several testamentary papers, m one of 
which are contained tlie following words — I think there will be something left, 

S-18 
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A residuary bequest of personal estate carries not only every thing not 
di«.poscd of but everything that in the event turns out not to be disposed of — 
Cambridge \ Rous 8 Ves. 12 (25) The residuary legatee takes not only what 
is undisposed of bj the expression of the will but that which becomes undis 
posed of at his death by disappointment of the intention of the will — Jones v 
Mitchell 1 Sim &, Stu 294 So also where a testatrix by mistake recited in a 
will that she had settled upon A a particular property which in fact was still 
at her disposition and the will contained other recitals and bequests of other 
properties and also a residuary bequest in favour of \ it was held that the 
property mentioned in the recital passed under the residuary gift to \—Re Bagot 
I1893J 3 Cb 348 Where the gift is a gift of the residue subject to particular 
gifts which fail they will fall into the residue even though the failure does not 
arise from the contingency mentioned in the will— Merediths Trusts 3 Ch D 
757 A testator directed tliat his property should be divided among his children 
J C and F or the survivors or survivor of (hem and made a residuary bequest 
in favour of his wife The bequest to J could not take effect by reason of his 
having attested the will (sec 67) It was held (hat Js share would not pass 
to C and F accotdmg to the terms of the will because the words or the 
survivors or survivor of them would not apply to the present case as J s 
incapacity to take was not due to his death but to some other cause (attestation 
of the will) which was not contemplated by the testator Consequently Js 
share would fall into the residue under tins section— Comtrni v Barefoot 26 
Mad 433 (435 436) Where a testator devised a speafic immoveable property 
to B for life only and later directed his executors to sell the residue of this 
immoveable property and make over the proceeds thereof to a university held 
that the reversion in the properly devised to B for life passed on his death 
under the specific residuary devise to the university — Manorama \ Kalichurn 
31 Cal 166 8 CWN 273 

The V70rd property in this section embraces both moveable and immoveable 
property — Mun Mohun v Rurtsh Nath 22 WR 174 

A property which is the subject matter of a trust which is incapable of 
taking effect pri»ia jacte falls into the residue unless the testator had sufficiently 
expressed an intention that the property was not to fall into the residue — 
Fanindra V Administrator Gcnaal 6 CWN 321 To prevent personal property 
from falling into the general residue there must be found in the will an expression 
of the testators intention not only to except such property either from the 
operation of the will or from the operation of the lesiduary clause in the will in 
favour of a particular reapent but an intention to except it from the operation 
of the will or the residuary clause (as the case may be) whetlier the proposed 
recipient in the events which happen can take the property or not There must 
be found m the will the intention that whether the proposed recipient can take 
the property or not it shall never fall into the general residue — per Smith LJ 
in Re Bagot 11893 J 3 Ch 348 The residuary gift carries every lapsed legacy 
and every legacy which on any ground fails to lake effect but if a testator has 
shown some intention with regard to the excepted property inconsistent with its 
ever falling again into the residue effect must be given to that intention — Blight 
V Hartnoll 23 Ch D 218 

4Vhere funds stand in Court to the credit of a separate account they become 
separated from the general estate. The interest accraing on such funds does not 
form part of the residue but goes so as to increase the funds m Court— 
trator General v Belchambers 36 Cal 261 (265) 1 1C 944 Where a testator 
made certain dispoaitiona m a will and gave directions as to the residue of the 
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properties and at the time of the will there was a fund in Court to the 
of the testator but unknoim to him hefd that the amount was not to be inda 
in the residuary clause but it went to the heirs as on an intestacy— Ax'”* 
ammal v Suryap-iahasajoya 38 Mad 1096 29 M L J 682 31 I C 494 
113 Undisposed of residue — If a will fails to make an 
and complete disposition of the whole of the testator s real and personal 
of course the undisposed of interest whether legal or equitable devolves 
person or persons on whom the lawr in the absence of disposition cass 
speaes of property — Jarman on Wills (6th Edn ) p 714 In the ^ 
any residuary bequest the heir of the testator is entitled to all property be on i 
to him at the time of his death of which he has not made any tes^£ 
disposition capable of taking effect — Vundraiandas v Cursondas 21 
(651) A/orar;i V Ncnfeoi 17 Bom 351 (355) Lallubkat\ w 

388 (406) Damodardas v Dayabhat 21 Bom 1 (15) hedar Nnl" ' 
Krishna 12CWN 1083 Kunjamom v Ntkunjt 20CWN 314 " 1^ 

Mottlalv Gourtskankar 12BomLR 917 Even the bequest of a portion 

estate to the heir does not exclude him from the undisposed of ^ 
Toolseydas v Premji 13 Bom. 61 (69) Lallubhat v Mankuiarbai 2 o 
(410 412) ^ 

Share of Residue and Specific Bequest — A share of rea 
not stand on the same footing as a specific bequest In Tiethetty 
4 Ch D 53 (1876) Sir George Jessel obsened It appears to 
settled law that there is no residue of personal estate until after .jpg of 
debts funeral and testamentary expenses and all costs of the pjt 

the estate of the testator Therefore until >ou have paid the costs 
arrive at the net readue at all and when you do arrive at it it is ^ 

according to law That is the pnnaple It is with reference to ^ 
that Younger LJ says m the Dr Barnardos Homes case 1 KB jyjjg ii> 
the principle is that until the readue is ascertained and until its ew 
net readue has been acknowledged either by payment to the jcitlii 

or if the readue be settled by the appropnation of a fund to meet 
residue the residuary legatee has no interest in any specific part of 
subsequently becomes residue as a speofic fund but that his right is. “ 
amount of time arrives subject of course to any interim 
the estate administered in due cour'« In the same case before the j 
Lords Barnardos Homes \ Spenal Income Tax Commissioners g|| 
(1921) the same principle was upheld following Lord Sudeleys 
A C 11 It IS laid down that the legatee of a share in the residue has ^ j 
m any of the property of the testator until the residue has been ascertai ^ 
Lord Atkinson says that Lord Sudeleys case (1897) AC 11 ..jcA 

Iished that until the claims against the testators estate have been sc j).jt 
residue docs not come into actual existence It is a non existent thing u 
event has occurred The probability that there will be a residue is no 
It must be actually ascertained 
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specif} ing the tnne when “ ,.,^4 
paid the legatee Ins a vested » 
in It from the da> of the clcatn 
test itor and it he dies without having rcccitcd it, ^ 
pass to hii, representatives 
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This sccUon applies to Hindus BuddhiU« etc , see Sec 57 and Sch III 
Vesting of an estate — The general rule of law is m fa\our of the 
vesting of an estate The ordmarj meaning of the word vest means vest m 
interest As wa* said by James L J m In te DetViton s Sctlled Estates L R 
2 Ch. D 783 at p 785 (1876) — The Court leans strongly in favour of the 
early vesting of interests in cases where tlie effect of holding the share of a child 
of the testator to be contingent on his living to a future penod would be that if 
he died before that penod leavnng a family his children would take no benefit 
under the will 

A testator bequeathed his property to his wife for life and after her death 
to vest m my sons or their heirs who may then be in existence It was added 
that the sons would not be entitled to the _aid estate dunng the life time of the 
wife until the marnage of the urunamed daughters and until the joungest 
son attained the age of 25 It was held that under the terms of the will the 
estate was to vest in the sons i e vest m interest after the death of the widow 
and during her life time their interest wa only a contingent interest — Canesh 
Piosad V Monoharlal 43 C W N 490 

114 If a legacy is given generally without specifying the time when it 
is to be paid it is due on the death of the testator though not payable till the 
end of a year next after the testators death (sec 337) Hence if the legatee 
happen to die within the year his personal representatives will be entitled to the 
legacy— -Williams on Executors, (11th Edn) Vol II p 973 

This section provides for the vesting of the estate in the legatee from the date 
of the testators death But the estate thus vested is not full or absolute the 
reference is only to an interest in the legacy not the legacy itself There is a 
distinction between a vesung in interest and vesting in posse»s]on (see sec 119) 
A legacy vested m the legatee under this section may be divested by hts dts 
claimeT—Lakshmma V Ratnamma 38 Mad 474 (477 478 ) 25 MLJ 556 21 
IC 698 In other words the assent or acceptance by the legatee is essential and 
the legacy cannot vest in him atauist hts utll—Ibtd If I make a conveyance 
of land to a person in my life time or leave him any property by my will he 
may if he pleases disclaim taking it and in such cases it will not vest in him 
against his will — Williams Real Property (20th Edn ) p 84 

Where the testator directed that his property should be divided in a ceitain 
manner among the legatees (rtz two annas to his wife three annas to each 
of his 3 nephews and five annas to T a residuary legatee) but after the 
testators death the legatees entered into a family arrangement under which 
they were to receive the property in a different proportion from that mentioned 
in the will (viz three annas for the wife one anna for each of the 3 
nephews and 10 annas for T) and the residuary legatee having died before he 
received the legacy his mother as his heiress and legal representative applied 
I for the legacy it was held that she was entitled to get it and the fact Uiat she 
I claimed under the family agreement so far as the quantum of the share was 
I concerned made no difference because the effect of the agreement was not to 
supersede the will itself, in fact her nght took its roots m the unit and T had 
not ceased to be a legatee under the will inspite of the family arrangement 
< Consequently this section applied — Secretary ©/ Stale v Parijat 60 Cal 1135 
» 37CWN 7t)9 AIR 1933 Cal 841 (853) 

I A bequest becomes vested in the devisee on the death of the testator 
f although he may not be entitled to possession except in the proper course of 
j administrauon and consequently the same is attadiable in execution of a decree 
I against the devisee althou^ the legacy has not yet been actually paid to him 
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—Ramanuja \ Sauna Pillat 22 MLJ 228 13 I C 79o distinguishing (and 
tirtually dissenting from) Smangammal v Sandammal 23 Mad. 216 (219) 
where it is aid that an heir has no saleable interest in the property inlwited 
by him until his share has been determined and allotted to him w the 
of administration 


^ lOS (1) If the Ic^fattc does not survive the testator, 
, . , , the kuacy cannot take effect, but sM 

lapses what case legacy fonu p^rt of the residue of 

the testator's piopertj, unless it 
by the will that the testator intended that it should go ^ 
some other person 

(2) In order to entitle the rcjircsentatives of the le^f^ 
to receive the legacy, it must be proved that he survived llid 
testator 


iUuihattons 

I r testator bequeaths to B 500 nipecs which B owes me ^ 

before ^e tpslator the legacy lapses . , ,u. .pstataf 

(ii) A bequest is made to A and his children A dies before r® lujrtj 
or happens to be dead when the will is made The legacy to A and Iu5 
lap es 

o A legacy is given to A and in case of his dying before the UstaM 

B A dies before testator The legacy goes to B fj, 8 

A ft®'}? money is bequeathed to A for life and after his J 5 

A dies in the life time of the testator B survives the testator The beQ^ 
takes effect 

? money is bequeathed to A on his completing hi» eiS ^ 
l^ar and in case he ^ould die before he completes bus eighteenth 
wmp etes his eighteenth year and dies m the lifetime of the testator 1 
to A lapses and the beque^ to B does not take effect . IW' 

ine testator and the legatee perished in the same ship wre® 

IS no evidence to show which died first The legacy lapses. j 

Note — This section applies to Hindus Buddhists etc see Stc. a' 

Sch III For construction of this section see Sch III para 5 

115 Lapse of legacies — It has been established from Ljij 
periods that unless the legatee survive the testator the legacy is 
neither can the executor or administrators of the legatee demand 
Williams on Executors (11th Edn ) p 958 The liability of a 
gilt to lapse or failure by reason of the decrease of its object m the ^ 

life time is a necessary consequence of the ambulatory nature of wills wlua ^ 
taking effect until the death of the testator can communicate no 
persons who previou ly die— Jarman on Wills (5th Edn ) Vol I P 
where a te..talor bequeathed his whole property to his brother and cTk 
directed that neither his daughter nor his widow should take any slare 
property and the brother predeceased the testator held that the ^ 

died intestate not having made any di position capable of taking ^ 
sole devisee having predeceased him— ErasAa v ferbai 4 Bom. 537 
Even in a ca e where legacy is given to a man and his executor^ ^ 
trators and assigns, or to a man and his representatives, if the ^ 
before tne testator thouji the executors are named yet the legacy * 
ecause the words executors administrators and assigns etc are m ^ 
as only descriptive of the interest bequeathed and those who take bj 
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sentation only cannot be entitled to anything to which the person they repre 
sent never had title — Elliott v Davenport 1 P Wms 83 Corbin v French 
4 Ves 435 Shutlleuortk \ Creates 4 My & Cr 35 

A devise or bequest will lapse if the legatee be dead before the making of 
the will In such a case parol evidence is not admissible to show that the 
testator knew at the time of the making of the will that the legatee was dead 
so as to raise the presumption that be intended that there should be no lapse — 
Maybank v Brooks 1 Bro C C 84 


The words unless it appear'! by the will etc show that the testator may 
prevent the legacy from lapsing by providing a substitute for the legatee dying 
in his life bme See Illustrations (in) and (iv) But in order to effect this 
object he must m clear words exclude lapse and he must clearly indicate who ts 
to take in case the legatee should die in his life time — Brouiie v Hope L R 14 
Eq 343 See Notes under sec 96 It will not be enough if he merely expresses 
his desire that the legacy shall not lapse Thus if a man devises his estate to 
J and his heirs and signiffes his intention that if J die before him it should 
not be a lapsed legacy yet unless he had nominated another legatee the heir at 
law of the testator is not excluded notwithstanding the testators declaration— 
Sibley V Cook 3 AtK 572 


Legacy does not lapse 
if one of two joint 
legatees die before tes 
tator 


^ 106 If a legacy is given to two Section 93 


before the testator, the othei legatee 
takes the whole 


Ulustratton 

The legacy is simply to A and B A dies before the testator B takes the 
legacy 

116 This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III 

The Illustration seems to lay down that a bequest simphctter to two persons 
creates a joint ttnancy between them. But this rale is quite foreign to the 
Hindu law under which in case of a joint gift the Courts lean strongly in 
favour of a tenancy in common See notes under the next section 

But in ca e of Christians a joint tenancy is presumed rather than a tenancy 
in common See Atakal J Cabrtet \ Dommgo Inas 34 Mad. 80 (81) 20 
MLJ 377 6 IC 7 Difference m the dates of handing over the management 
of the property by the donor to the several donees creates no presumption m 
I favour of a tenancy m common as the vesting of the property takes place on 
Uic same date and the beneficial enjoyment of all commences at Uic same time 
I —Ibid 

I 107 If a legacy is given to legatees in words which Sea.on9J 
' Effect Oi «ords siiow ^liow that the testator intended to give 
ing testator 8 intention to thciii distinct sharcs of It, then, if any 
i gne distinct shares. kgatce dies before the testator, so much 
, of tile Icgac> as was intended for him shall fall into the 
4 residue of the testator's property 
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A sum of money is bequeathed to A B and C to be equally diwde 
them A dies before the testator B and C will only take so mucn j 
would have had if A had survived the testator 

Note — This section apphes to Hindus Buddhists etc , see Sec. 57 
Sch III ^ 

117 Joint tenancy and tenancy in common 
tenancy as obtaining m England is quite foreign to the nin 
when property is gifted to more persons than one m the absence o ani 
that grant to the contrary the presumption is that the donees take as « 
common — Jogesioer \ Ramchandra 23 Cal 670 (679) (PC) /qgi 

nada \ Nagammal 11 Mad 258) Navrojt v Perozbat 23 Bom ^ 
Htrabai \ Lakskmtbat 11 Bom 573 Yeihirajulu v Mukunthu ^ 

(375) Damodardas v Dayabhat 21 Bom 1 (15), Rom J 12*101^ 
All 600 (602) 19 ALJ 608 Rameshar v Rukmtn 14 OC 244 ^ |j, 

(774) The principle of joint tenancy appears to be unknown o ^ 
except m case of coparcenary between the members of an undivi 
Jogesuar v Ramchandra supra . , cpeo&s- 

The English rule that a bequest in favour of two persons wt 
tion of their shares is taken by them jointly has not much reason 
It The natural presumption is that they are intended to take m eq 
and when the estate bequeathed is one of inheritance it is far 
to suppose that each legatee and his heirs are the objects of ® j jju fcein 
than that he intends that the legatees should take by survivorship ^ 

of the last surviving legatee should take the v.ho\t—Bhobatannt v ^ - 
24 Cal 646 ( 653) And in fact the tendency of the Court is p 

joint tenancy in the construction of a will— /Idminis^rafor General 
Mad 448 (469) rtfertft'* 

The question of tenancy is one of intention to be ascertamea 
to the terms of the particular will If the grant is to persons who I' 

of forming a joint Hindu family they can take only as tenants-m 
on the contrary the grant is to persons who constitute such ® jn 

the priffia faae view is that they lake m seieralty and those who it ^ 

of the opposite construction will have to show some clear ju O'^ 

terms of the will — \ elhtiajulu \ Mukunthu 28 Mad 363 ( 

where the donees are the sons and grandsons and would succeed o ^ 

of the testator in the absence of any testamentary disposition 
properly as ancestral property (he presumption may be drawn it ^ 

IS silent as to the nature of the estate conferred that they g »cfe ^ 

unobstructed henlage with the same inadcnts as would follow if vj 

will But where the doncc> though members of a joint undivi c ^ 

not related to the testator or though related to him would m ^ 
any will either immediately or at a later stage take the property 
henlage and only as tenants in common there is no reason for ^ ti*-’’ 
sumption that the testator by devising the property to them intcn e 
hould be a joint tenancy Where there is nothing n the will 
and dearly that the bcqje t was to the family and not to the mdi' ^ 
thereof separately the ordinary prcwimption that when there arc ^ 
donw< they take as tenanlvui common, applies— /onafrro”* ' IV 

Mad ‘d uO M LJ 413 03 I C ft)2 \ f R. 102o Mad. 273 (2”8' * ^ 

wltre a Hindu bequeathed hii property to his two marned daujdt^ 

It was n/j t unJ kdy Uat the te ta or had given the property tu ^ 
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in joint tenancy since the marncd dauglitcrs cannot constitute a joint family 
consequently they took the property as tcnants-in common and on the death 
of one of them her heir succeeded to her share and the property did not pass to 
tlie other daughter by sur.i\orshi{>— v Jaldhaza 33 All 41 (44) 7 ALJ 
9J1, TIC 697 Where the property was devised to two persons who were 
brothers and were at the time living jointly with their father and others it can 
hardJj be supposed that the testator intended that the property was to be held 
by the donees as undivided coparceners so as to benefit any other members of 
the joint family — Ktshon v Mundia 33 All 665 (676) 8 A I J 757 10 I C 
565 Cf Bat Diualt \ Paid 26 Bom. 445 (448) 4 BomLR 102 (case of gift) 
A devise of property made by a maternal grandfather in favour of his daughters 
sons has the effect of creating a tenancy m common and not a joint tenancy— 
IfflMi Plan \ /Cnslnia 43 All 600 (602) A I R 1921 All 50 disscnUng from 
Mankatitma v Balkishan 28 All 38 Where the testator provided in the will 
that his daughter and son in law should succeed to the entire property and that 
they were to be owners and heirs to the property in every way held that the 
legatees took as tenants in common and not as jomt tenants— /lo v Rukuran 
8 Lah 219 100 IC 54 AIR 1927 Lah 126 (127) SankaTanarajana v 
Koppaia 23 LW 81 AIR 1926 Mad 236 (238) 91 I C 973 


Where a money leagey or a residue is given to more persons than one by 
any mode of expression which denotes a severance the legatees will be tenants 
in common as where the gift is to A and B share and share alike (Heothe v 
Heathe 2 Atk 122) or in equal shares (Broun v Oaksholt 24 Beav 254) or 
equally to be divided between them (Bryan v Tutgi LR 3 Eq 433) or 
between them (Lashbtook v Cock 4 Mcr 70) Williams on Executors (Ilth 
Edn ) p 1206 Thus a bequest to my grandsons ABC and D the sons of 
my late son M their and each of their respcaive heirs share and share alilev" 

was held to be a gift to them in severalty and as members of a divided 

Canpat v Lakshmtbat 5 BHCR (OC) 128 Where a testator 
the income of his property to his two sons m equal shares half and y- ^ 
that they took it only as tenants in common— Dawodan/cj v Dayablaz, Z1 
1 (15) A gift in a will to E F and G in equal shares was -r at x 
bequest to them as tenants in common— /tdmmtsttator Ctrad 7 
Mad 448 (469) Where a testator bequeathed a 4 anna* aocre cc a Zcsizcazz. 
to his widow and her son for their maintenance hid -■r'. ^ ^ 

tenants in common each taking a 2 annas share — Jo^ej^er t 
C al 670 ( 679) (PC) A bequest by a testator to .msisr -jr eri^ 

shares clearly indicates that the brothers arc to ■- as "* * 

and not as joint tenants— Har Prasad v Sukdcx ^ JX " ' 

263 28 IC 561 

Tenancy in common is also created by x. x jass. u. isrurr TT- 
where a Hindu bequeathed to his ntpbjs ^ 
alienation and the nephew alienated tU xx. c was 
sev cred Uie jomt Ca^-^ =, 7™ 

Tenancy ,n common is also anlcmpUaii t-q! die - 

members of a joint Jamilj ate to Ja.i * '-W = 

pawdsShambha, v Puruti.- aamcnio.™ "T- - ' 

(652 ) 90 I C 124 . 

Mhetc the bequMt^rm •wane- -a 

or to iTidoiy and ’ 

Where a testator di..caf that se J ' ^ 

S-19 


r . II fJUi 


' claiirsic 

tUit IKI Jlii ->i 


' ^ T rr X ai_ ~ 
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whoever might then remain as the son of the testators brother should be tic 
owner thereof and then by a subsequent clause in the will the testator ceca.e 
that hts nephews should be the owners of all his immoveable as well as his 
able properties held that the devise of the nephews was a devise to 
and created a joint tenancy — Jairam v Kuvetbhai 9 Bom. 491 (509) 
a Parsi made a bequest to his wife and daughter for life with 
to the daughter s sons held that in the case of Parsis the rule of Enghsh aw 
be applied and the daughter s sons would take as joint tenants after the 
of the widow and daughter — Navrojt v Perozbat 23 Bom 80 (97 “ ) 
there is a bequest to two persons (eg two sons) who form members o a 
Hindu family and from the will it is apparent that they are to take 
simultaneously the presumption is that the grant is to them jj] 

and not as tenants in common — Shyambhai v Puruskolhamadoss 2 
90 I C 124 AIR 1925 Mad 645 ( 653) So also Naiahngam v 
24 Mad 429 (437) YeUitiajulu v Mukunthu 28 Mad 363 (373) j. ^ 
ramiak v SubTamamam 16 MLT 489 26 I C 393 Indojt v jji, 

Chandra 10 LW 498 54 I C 146 Raja Rajesuara v Sundara 27 M J 
27 IC 283 

119 Bequest to a class — This section does not ^"wljss of 

bequest to a class The rule is that where a legacy is given 
persons in general terms as tenants in common as the children of ^ 

of one of them before the testator will not occasion a lapse of any P ^ 
fund but those of the desenbed class who survive the testator w 
whole — Piner V Francis 2 Cox 100 iee v Pam 4 Hare 250 Felly ijy* 
L R 10 C P 701 Re Jackson 25 Ch D 162 Where there is a 
number of persons who are united or connected by some common » 

can see that the testator was looking to the body as a whole ijj 
members constituting the body as individuals and so you can see tha ^5 
that if one or more of that body died in his life time the to 

the gift between them there is nothing to prevent your givmg jjadH 
wishes of the testator — per Lord Macnaghten in Ktnssbury \ “ 

AC 187 (191) 

. lllC 

108 Where a share which lapses 
When lapsed share goes general residue bequeathed by 
as undisposed of that share shall go as undisposed 

Illustration 

The testator bequeaths the residue of his estate to A B ? nf'^tbe 
divided between them A dies before the testator His one tnira o 
goes as undisposed of 

120 Applicability — ^This section applies to Hindus, Buddh 
see Sec. 57 and Sch III 

Scope — See lOS embodies the English rule in testamentary 
as the rule in Skrymsher \ Noithcote 1 Swanst 566 and if a pH-' 

IS an intestacy as to the lapsed share of the residue— Vedabala v OIP jj ^ 
of Bengal 62 CaL 1062 39 C\\ N 1154 A part of the residue 
dispobjlion fails will not accrue in augmentation of the remaining Vj J' 

but inUcad of rcauming the nature of a residue will devolve as und* 
Skrymsher \ \oilhcote 1 Sv anst 5(K Where there is a rcsiduao 
several persons as tenants-m common the share of one dying ut ^ 
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life-timc does not pas<; because the testator having given to each a certain 
portion of his propertj according to their number jt would not be consistent with 
such declared intention to give to the survivor a laigcr proportion — Easum v 
Applefotd 5 M fi, Cr 56 (62) ^\here a testator bequeathed one third of the 
residue to the wife of an attesting witness which was void under sec 54 (now 
sec 67> of this Act it was held that such share shcKild be dealt with under this 
section as not disposed of by the XisViiat~Admtnt%lTator General v Lazar 
Stephen 4 Mad 244 (246) 

When a bequest has been made to any child 
When bequest to tes- Other lineal descendant of the testator, ° 
^lors child or lineal and the legatee dies in the lifetime of 
descendant does not lapse ^ ^ 

on his death m testators the testatof, but any lineal descendant 
of his survives the testator, the bequest 
shall not lapse, but shall take clTect as if the death of the 
legatee had happened immediately after the death of the 
testator, unless a contrar> intention appears by the will 

lUustratton 

A maXes his will bj which he bequeaths a sum of money to his son B for 
his own absolute use ana benefit B dies before A leaving a son C who survives 
A and having made his will whereby he bequeaths aff his property to his widow 
D The money goes to D 

121 Applicability — ^^his section applies to Hindus Buddhists etc 
see Sec 57 and Sch III For construction see Sch III para 5 

The provisions of this section being exceptional and made for a certain 
class of cases only were not previously applied to those places which were outside 
the scope of sec 2 of the Hindu Wills Act (Sec 57 of the present Act) It 
did not therefore apply to a will executed outside the Presidency Town of 
Madras — Ramamutban v Ranganathan 24 Mad 299 (305) or to wills executed 
by Hindus in Oudh— Sam hxshen v Sripal 9 OC 159 But the new clause (c) 
of sec 57 now makes this ..ection applicable to all wills executed on or after 1st 
January 1927 m all parts of India 

Section based on English Wills Act —This section is based on sec 
33 of the English Wills Act 1837 (1 Vict C 26) The effect of this section is 
to prolong the original donee s life by a fiction for a particular purpose that 
purpose IS to gi\e effect to the will m which the gift which would otherwise lapse 
occurs and it only points out the mode in which that effect is to be given — Jarman 
on Wills (5th Edn ) Vol I p 324 This enactment does not substitute the 
issue for the deceased legatee but gives the legacy to him absolutely as though 
he had survived the testator — Re Hones Trusts 22 Ch D 663 and it is there 
foie disposable by the will of the legatee — Johnson v Johnson 3 Hare 157 

Scope and Construction of the Section — Sec 109 only provides 
that in case of the legatee s death before the testator the bequest shall take effect 
as if the legatee s death had happened after the death of the testator To prevent 
a lapse it has to be assumed that the legatee survived the testator But the 
section does not provide that on such assumption being made only the lineal des 
cendants are to have the benefit of the bequest and not other heirs The bequest 
will take effect m favour of all the bars of the legatee — iakub Khan v Aztzun 
nisa, 11 Luck 376, AIR 1935 Oudh 437, 155 I C 1076 
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Set \ cl 
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This section is not in conact oith the Tusore case (9 BLR 377 PC) 
a case Jajs dot^n that a person capable of taking under a will niust, eid:^ 
n ac or /« contemtilatton of law be in cxi'^tence at the death of the te>!3tor 
Ofl under this section the legatee under the testator s will ahhoJSh 
0 tune of the testators death irust be treated as in exi tence at that vx 
because a lineal descendant of his sur\i\u the tet:-? 
a eing so the rule in tlv* T^ore case is not in any way contraviw^ 
}itu Lai V Stnda 16 CaL 549 (555) Thus where a testator gaie a i.P7 
to his son s daughter who however died during the Lfc tune of the lesuJ 
survived the testator, held that under this 
c 1 could recover the legacy left to her mother because the son s da t 
* u ^°”^‘^^P^3tion of law a person exist ng at the death of the tesu^ 
n. j n ^ (hneal descendant) who survived the testator— 
wo II supra This section applies whether the legatee is named 
executor or not A testat/i'c executed a will giving a legacj m faiourd^ 
an appointing the son as her executor The pred^eased fcs 
leaving a son behmrf rr^r^ .k-v* .i — t..j UrurvC-i-*' 


upixjinting tfte son as her executor The predeceased «is 
eaving a son behind Held that this section applied and the Jefiacy c.if 
account of the predecease of the son dumtg his mothers hldi^ ' 
samy grandjin of the te5Uitrvt~-Ifam(tsmy i ' 


in ® — ^This section does not apply (o gifts to a 

d'l.f death o! one ol the 

class his share «,|; go to the survivors See Note II9 under s-- 107, <>*« 
heading Bequest to a class. 


— -a wvsucai lo a Class. 

intention —The contrary intention mentioned in 
»t expressly appear from ih,* ti.ii xk- ^mrea wMwP ' 


m^ennon — me contrary intention menuonca , 

such ^ ^ legatee in case he predeceases the testa ° u 

rlnrH S "" another gift in the same tiiU « 

for ih» expression of a contrary intention so a> to make the !c^ ^ ^ 

te tiTnr alone and lapse on his death be/ut 

teaalor-/,r« ui ^ Sn.da 16 Cal 549 (554) 

m.-,!. descendant —The tenn hneal descendant is not 

di crndi^t^" comprehensive enough to ^ 

*J-a 1 V. 162 116 I C 608 


110 Where 1 bequest is made to one person ^ j 
' for bene- benefit of another, the Ic^iO 
S A, H,.se },y tho .icalh, i!.l 

l'L<it.cst 1, ..n.l, ‘''= I'"''"" " 

^ Th„ appi,„ Buddipsl. elc &C. .7 i-id 


;iii 


\\ litre T Iitr[ucst IS untie sinipb 81 3 *It 
o( ‘S.l persons, iht llmW I*'’!' ‘ r 

tt the ttstTtors dtith 

iKr.„.,r;if'tn,~i‘.rT7 '*^'i>'^'-.i>t.i ... ^ 

triotii IS stii„|,n,f m 1 jnrlicnhr .1'-” 
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kindred to a specified individual, but their possession of it is 
deferred until a time later than the death of the testator by 
reason of a prior bequest or othei wise, the property shall at 
that time go to such of them as ire then alive, and to the 
representatives of any of them who have died since the 
death of the testator 


lllustTattons 

(i) A bequeaths 1 000 rupees to the diildren of B without saying Tvhen it 
IS to be distributed among them B had died previous to the date of the mil 
leaving three children C D and E E died after the date of the will but before 
the death of A C and D survive A The legacy will belong to C and D to the 
exclusion of Oie representatives of E 

(«) A lease for >ears of a house was bequeathed to A for his life and 
after his decease to the children of B At the death of the testator B had two 
children living C and D and he never had any other child Afterwards dunng 
the lifetime of A C died leaving E his executor D has survived A D and E 
are jointly entitled to so much of the lease holder term as remains unexpired. 

(m) A sum of money was bequeathed to A for her life and after her 
decease to the children of B At the death of the testator B had two children 
living C and D and after that event two children E and F were bom to B 
C and E died in the life time of A C having made a will E having made no will 
A has died leaving D and F surviving her The legacy is to be divided into four 
cq^ual parts, one of which is to be paid to the executor of C one to D one to the 
administrator of £ and one to F 

(<v) A bequeaths one-third of his lands to B for his life and after his 
decease to the sisters of B At the death of the testator B had two sisters living 
C and D and after that event another sister B was bom C died during the 
life of B D and E have survived B One third of As lands belongs to O E 
and the representatives of C in equal ^ares 

(v) A bequeaths 1 000 rupees to B for life and after his death equally among 
the children of C Up to the death of B C had not had any child The bequest 
after the death of B is void 

(tO A bequeaths 1 000 rupees to all the children bom or to be bom of B 
to be divided among them at the death of C At the death of the testator B has 
two children living D and E After the death of the testator but in the lifetime 
of C two other children F and G are bom to B After the death of C another 
child IS born to B The legacy belongs to D E F and G to the exclusion of the 
after born child of B 

(iti) A bequeaths a fund to the diifdren of B to be divided among them 
when the eldest shall attain majority At the testator s death B had one child 
Imng named C He afterwards bad two other children named D and E E 
died but C and D were living when C attained majonty The fund belongs to 
C D and the representatives of E to the exclusion of any child who may be 
born to B after C s attaining majont) 

Note — ^This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III For construction of this section see Sch III para 5 

The old section (98) contained another Illustration viz — (fa) A be 
queaths a legacy to the children of B At the time of the testator s death B had 
no children The bequest is void 

This Illustration has been omitted as it might give the impression that a 
child m the womb is excluded nb/di ts not the existing law —Report of the 
Joint Committee 

122 Principle — ^This section is based on the pnnciple that a bequest 
in favour of a person not m existence at the time of the testator s death is void 
And so where a Hindu declared by his will that after his death his estate slioiild 
be divided among his daughters and then after the dwUi of a daughter, having 
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sons the estate is to be divided among the surviving daughter and the sonsol 
the deceased daughter it was held that those sons of the deceased daiis^ 
who were not bom at the time of the testators death could not take But ^ 
bequest to the daughters sons as a class would not become void by reason of u 
incapacity of some of them (»c for not being bom at the time of the testator! 
death)— ;?ad/ia Prosarf V Rammont 38 Cal 188 (199 200) affirmed on apM 
i?a«iwo«i V Radha Prasad 41 Cal 1007 (1012) (PC) See al^o sec m 

The primary duty of the Court is so to construe the will as to 
as far as possible the intentions of the testator and if the Court comes o 
conclusion that the testator had the primary intention of benefiting 
members of a class and if such intention fails by reason of its -jjj 

if the Court can deduce a secondary intention that at least such 
class should take as were in existence at the time of the testator ® ^ 
effect should be given to such secondary intention It must be jjjn 

the testator meant that such members should take rather than that his 1 
diould be defeated altogether— A Aim;i v Morarjt 22 Bom 533 (539) 
das V Tribhuvandas 15 Bom 652 ( 656) Krishna Rao v Benabat 20 n 
(592) 

The testator may be considered to have a pnmary and a 
tion His primary intention is that all the members of the . » ijj 5j 
and his secondary intention is that if all cannot take those who can sna ^ 
—In re Coleman 4 Ch D 169 Where the intention of the donor is to 
gift to two named persons capable of taking that gift although 
intention that the other persons unborn at the date of the gift , (..g tffed 
come in and share therein that part of the gift which is capable of ^ 
should be gi\ en effect to although the intention of the donor canno ^ d 

out in Its entirety As a general rule wnere there is a gift ^ da* 
whom are or may be incapacitated from taking because not ® is 
of the gift or the death of the testator as the case ma> be and wne 
no other objection to the gift it should enure for those members 0 
who are capable of taking— Aam Lai v Kanai lal 12 Cal 663 
Gangadas 18 Bom 7 (12) Bhagabatht v Kaltcharan 32 Cal 992 - 

Cal 468 (PC) Ranganadha V Bhagvtalhi 29 Mad 412 
Karmali 29 Bom 133 Btsken Cband \ Asmatda 6 All 560 (PC) 

V KasiChetty 38 LW 860 AIR 1933 Mad 885 (887) This is now 
laid down in sec 115 as amended in 1929 

In dealing with a gilt to a class >ou inquire first at what 
IS to be ascertained it ma> in the case of a will be on the death of in 
or at a later penod If the class is to be ascertained on the death of * ^ 
no question of remoteness can anse and the general rule is that me E 
effect in favour of such of the class as are then capable of 
ascertainment of the class is deferred to a later date [See Exception] 
become members of the class within the extended period are UnI 

subject to any question of remoteness those who are thus capable of 
In either case if any members of the class are incapable of taking tir 

after the date of ascertainment they are simply excluded and the re^^ 
whole and this is so even if the gift be to persons bom and to be . 

Wilson J in Ramlal v hanailal 12 Cal 663 (673) Bkagabati v A 
38 Cal 468 (PC ) ^ » 

Child tn the tiomb —In gifts to children as a class a child en 
IS mcludcd. See Okhoymoney \ Ndmoruy 15 Cal 282 In re n timer r 
(1903 ) 2 Ch 411 But where the testator bequeathed some property i" 
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IS grandnephews born before the date of this my wiH »t was held that a 
dnephew who was only e« lentre sa mere at that time was not entitled to 
bequest — Salapia/i [1^08J 1 Ch 4 

123 Exception — ^The Exception deals with the construction and 
ation of a gift to a class some of whom come into existeiu^ between the death 
le testator and the time when the gift takes effect — Alangamonjou \ Sana 
! 8 Cal 157 (162) When a gift is postponed by reason ol a prior bequest 
wrsons who are members of the class at the time the mstrument comes into 
ation («e at the testators death) and also those who become members of 
efore the period of distribution belong to the class in whose favour the gift 
vies — Andreus v Parttniton 3 Bro C C 401 The rule is that children 
1 after the testators death may be entitled under a bequest to children in 
lass, m cases where the division of the fund among the legatees is deferred 
il a particular period which take^ place after his decease — Oppenhetm v 
try 10 Hare 441 Thus where legaaes are given lo the children of A when 
hild or childien attain a particular age any child who falls under the 
cnption at the time when the fund is to be divided is enutled to a share 
lough not bom till after the te'^tator s death— Cdmore v Sevan 1 Bro C C 

Hughes V Hughes 14 Ves 256 Curtis v Curtis 6 Maddock 14 So where 
estator gave his residuary estate to trustees upon trust to divide the same 
ong the children of the testator s brothers A and B the ^are of each son to 
paid to him upon his attaining the age of 21 >ears and the share of each 
ighter to be paid to her on her attaining that age or previously marrying and 
er the death of the testator but before the penod of distnbuUon a son was 
m to B It was held that the after bom son of B was entitled to a portion as 
J of the members of the class— A/ojoAt v Ferguson 4 Cal 670 

But this Excepuon is not applicable to the tails of Hindus in re&pect 
persons who are not born till after the death of the testator because the 
lult of such application would be to contravene the cardinal pnnciple of Hindu 
V that a Hindu cannot make a bequest m favour of a person who is not m 
istence at the time of his death Cf Alangamonjon v Sonainont 8 Cal 637 
d Nath V Chunder Nath 8 Cal 378 cited in Note 124 under sec 112 

But the Exception will apply to Hindus where a legatee Was alive at the 
ite of the testator s death but died between that date and the penod of 
stribution leaving an heir 

The Exception contemplates cases where possession only is deferred and not 
ses of deferred testing In other words, the vesting of the property is not 
istponed till the date when the right to possession accrues The \ estmg takes 
ace immediately on the testators death despite the fact that possession is 
jstponed till the penod of distribution This is evident from the language of 
c 106 also- Sree Chand v hast Chetly 38 LW 860 AIR 1933 Mad 885 
387) The provision m the Exception thit the property will go to the repre 
mtatives of the person who may have died between the date of the testators 
rath and the period of distnbution shows that such person takes a vested 
iterest and the class to whom the bequest is made is thus liable to enlargement 
-Radka Prasad \ Ranivioni 18 Cal 188 (200) affirmed Rammom \ Radha 
'rasad 41 Cal 1007 (PC) 

But no child bom alter the patod of distubution has any clairn even 
rhere the legacy i» given to the children bom or to be bom — Andreus v 
’ariinglott 3 Bro C C 402 Wkiibrcad \ St John 10 Ves. 152 Re Deloute 
1919) 1 Ch 209 Re Paul {1920) 1 Ch ^ 
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CHAPTER VI 


Oi VOID Bequests 


112 Whuc a 

Bequest to person by 
particular description who 
IS not jn e-xjstence at 
le tator s death 


bequest is made to a person by a parti- 
cular description, and there a 
person in existence at the te'tatoj' 
death who answers the descripti^ti» tr^ 
bequest is void 


Exception — If property is bequeathed to a 
described as standing in a particular degree of kindred to i 
spec ified individual, but his possession of it is deferred 
a time later than the death of the testator, by rea^^oa 
prior bequest or otherwise, and if a person ansuerirgt«^ 
description is ahvc at the death of the testator, or cutr« 
into existence between that event and such later 
property shall, at such latci time, go to that person, or, J 
is dead, to his representatives 


JUuslrations 

B ^'Wtalhs 1000 nipees to the eldest -on of B At Uie 
testator B has no wti The bequest js void ^ m U 

to B for Me and after his 

p ^ bie testator C had no son Aftcr^o=' 5^ 

uie We of B a son is bom to C Upon B s death the legacy goes to c * ^ 
cMp f bequeaths 1000 njpees to B for life and after V 
dfrinlX ?r tbe testator C had no ^ P* 

daring the life of B a son named D is bom to C D dies, then B 
Kgacy goes to the representatives of D . . i. do * 

tn *551315 of Green Acre to B for life and 

!n rf ^ dwili of B C has had no son ■n>« 

to Cs eldest son is void. , ,a 1> 

aftor^fhl “i 1 000 nipecs to the eldest son of C to be 

^*5 death of the testator C has no son but 

K cSkd w',ho“ioTOtel“’' j 

<i h section applies to Hindus Buddhists tic sec 

5>cJi Jll For construction of this section sec bch III para a v. 

1 ??? section —This section is subjected to the 

i m bch III which sajs Nothing herein contained shall authonrf » ‘ ^ 
to b queath prop rt> which he could not have alienated mUr *>“’‘.,1,^ 
words Uu3 section is an embodiment of the cardinal rule govfrnme ^ 
hat a person capable ot taking under a will must be sudi a per^" " ^ 
l,^e the gift inur (i(o5 and must Uiercforc cither m fact or to 
OJ law be in c*, tence at the death of the testator Therefore ^ ^ J 
’* wisitnct at the time of the '’.akfi 

, ' Br«/a4H«Jor 12 Fat 703 UGIC v 

61 ( 619 ) 1 U llowms D,ntt Cka„dta v Dua, hamint 39 CaL 87 Jo ^ 

arrr^K* ** Exctpiion which adnuU a > 

lLI .t^n* tc'Utor and before the period of 

bxec .ti.n ou^ht not to I, ^ bevaa^ ‘ " 
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it would be to sub\ert the fundamental pnnaple of Hindu law that a Hindu 
cannot make a bequest to a person not in existence at hi? death — Cally Nath 
V Chunder Nath 8 Cal 378 {Z2&) , Nafar Chandra \ Ratanmala 15 CWN 66 
(70) 7 IC 921 13 CLJ 85 The Exception must be read subject to the 
rule of Hindu law (as laid down in the Tagore case) that a bequest to a person 
not bom at the time of the testators death is void ITierefore a person not 
bom at the date of the testators death but bom between that date and the date 
of distribution, cannot take under the will See Alangamonjort v Sonamont 8 
Cal 637 (639 640) reversing Alaniamonjort v Sonamom 8 Cal 157 

Thus where a Hindu testator gave hi? property to his grandsons subject to 
Certain trusts held that grandsons bom after the death of the testator though 
dunng the continuance of the trusts were not entitled to anything under the 
will — Cally Nath v Chunder Nath 8 Cal 378 (388) Where a Hindu testator 
devised his property to two females for their lives and on the death of the 

survivor to tlie male issue of his brother and the brother had no male issue at 

' the time of the death of the testator held that the gift to the male issue was 

I void — Jovetbat v Kabbbat 16 Bom 492 But where a Hindu testator by his 
> will bequeathed portions of property to the wives of his two unmarried sons 
. and the sons subsequently to the testators death married two persons who had 

' been born before the testators death held that the gift was valid according to the 

' Exception to this section because the persons answering the descnption bad been 
alive at the death of the testator and their relationship with the testators sons 
came into existence between the date of the testators death and the time of dis 
tribution — Dines v Biraj Kamtni 39 Cal 87 15 C\V N 945 (949 952) U IC 
67 Nafar Chandra v Ratnamala 15 CWN 66 (71) 7 IC 921 13 CLJ 85 
So also a bequest made by a person to his relatives would be wife who was in 
i existence at the time of the testators death is valid — Ramdulart v Bishweshu/ar 
4 18NLR 143 AIR 1923 Nag 105 (106) 69 I C 876 
t The word kindred in the Exception sliould not be interpreted in the 

* restricted sense of the English law as defined in sec 20 (now 24) of this Act 
^ which has not been incorporated into Uie Hindu Wills Act and should not be 

limited to blood relations when applied to Hindus b_t would include relationship 
d by marnage Therefore a bequest made by a father to the would be wife of his 
' son may be deemed a bequest to a person described as standing in a particular 
j degree of kindred to his wOn— iJirtCs v Biraf Kamm 39 Cal 87 15 CWN 945 
‘I (950 952) U IC 67 

^ ^ J 1 

^ *113 Where a bequest is made to a person not m exist- Section lOO, 
'* to person not the umo of the tcstatoi ’s death, 

in existence at testators Subject to a prior bequest contained in 
n Kost bequest shall be void, 

^^1 unless It comprises the whole of the 

■^1 lemaining interest of the testator in the thing- bequeathed 

( ^ IlluslTahons 

(0 Property is bequeathed to A for his life and after his death to his 

• ^ eldest son for bfe and after the death of the latter to his eldest son. At the 

^ j lime of the testator s death A has no son. Here the bequest to A s eldest son 
lJ>i IS a bequest to a person not m existence at the testators death It is not a 

l' bequest of die whole interest that remams to the testator The bequest to As 

*■ j eldest son for his life is void 
l‘l S-20 


THE INDIAN SUCCESSION ACT 


[Sec. 113 


(ii) A fund IS bequeathed to A for his life and ^fter his 
daughters A survives the testator A has daughters some of 
m existence at the testators death. The bequest to As dau^ier 
the whole interest that remains to the testator in the thing oequea 
bequest to As daughters is valid _ . j,ath to hs 

(ill) A fund IS bequeathed to A for life and .feuiiteeii. 

daughters with a direction that if any of them marries under me ag , 
her portion shall be settled so that it may belong to hersell lor 
be divisible among her children after her death A has no J 
at the time of the testator s death but has daughter born a j. ^ of 
surviv e him Here the direction for a settlement has the ‘ abjolult 
each daughter who marries under eighteen of substituting 10 3 

bequest to her a bequest to her merely for her life that is to y gouiethini 
to a person not in existence at the time of the testator s 
which IS less than the whole interest that remains to the te«tai 
bequeathed The direction to settle the fund is void .. . unontltf 

(iv) A bequeaths a sum of money to B for life and oirerts 
death of B the fund shall be settled upon his daughters so that j,5j 

each daughter may belong to herself for life and may be divm jg^uiori 

children after her death B has no daughter living at “ntained m 

death In this case the only bequest to the daughters of B i* ^ ^ person 

direction to settle the fund and this direction amounts to ^ irhicii^ 
not yet born of a life interest in the fund that is to say of 
less than the whole interest that remains to the testator in the tni g 
The direction to settle the fund upon the daughters of B is voio ^ 

Note — ^This section may be compared with sec 13 of the f 
Property Act . p-pr ctf 

It applies to Hindus Buddhists etc see Sec 57 and Sen 
struction of this section see Sch III para 5 

125 The law of gifts and of wills is the same under the jineS 

in order that there may be a valid gift the donor must imme 54101 

himself of the property m favour of some extsUng beneficiary an .jj^pgiatio® 
way with regard to wills there cannot be a gift to a person to come 1 
at a future date unless there be a gift to a benefiaary m the m ® 

Lai V Suinomoyi 25 Cal 662 (691) 


A child en ventre sa mete is considered to be in existence— ^1* 




cjiuu «» venire sa mere is consiuerea to oe ui - 

Trusts 11903 ] 2 Ch 411 Long v Blackdl (1797) 7 TR 100 4 KK ' 

A testator bequeathed his property to his sons for life and 
that the share of each son if he left a son or is';ue of such son living ^ 9^ 

of the last survivor of the testators ons is to be held for the ® j ijie ^ 
and the issue of his predeceased ons per stirpes for their lives asf 

of the testator left no such son or i..sue then for his widow 3 of 

the issue of predeceased daughters Held that as the title of the 
testator was only for ther hves and the bequest to the unborn 
rot m all possible instances dispose of the subject matter to which ^ 
and so failed to compnse the whole of the remaining interest of 
these bequests were inoperative masmuch as they contravened 73* 

of this section— Puthbat \ Sarabjt 25 BomLR 1099 (PC.) 28 u ’ y 
AIR 1923 PC 122 (126) A testator made a gift of his prop 
sons without power of transfer and upon his son death 
created in favour of sons son who were alive at the time of mal'ing fi 

and upon the conclusion of the life-estates other Iife-cstatcs were 
favour of grandsons who were not in existence Held that the will so 
created life estates m favour of the ons was good so also m so ^^r a 1 ^ ^ 
life c tales in favour of grandswis who were in existence at the 
testators death the disposition was also good but those provision* 
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purported to ca^tW^^nilc oTZ uccesifin ahd^ble estates^n .{a^purj ^ 
unborn at the ^mc^oLlh^ldataJors acainSi^ \oid— Dffi; Prasad v Krishna 
AIR. 1928 Oudl7 2o'T27) 4 OWN imi 104 I C 847 

"''^114 No ?)cqiiest IS valid whereby the vesting of the 
thing bequeathed may be delayed 
tuit^*^^^ beyond the lifetime of one or more 

dZ ^persons living at the testator’s death 

and the minority of some person who shall be in evistence at, 
the e\piratioii of that period* and to whom, if he attain^ 
full age, the thing bequeathed is to belong 


Section 101, 
\ct X of 
1865 


Illustrations 

(0 A fund IS bequeathed to A for his life and after hts death to B for his 
life and after B s deatli to such of the sons of B as shall first attain the age 
of 25 A and B survue the testator Here the son of B >»ho shall first attain 
the age of ^ may be a son bom after the death of the testator such son may 
not attain 25 until more than 18 >cars hate elapsed from the death of the 
longer liver of A and B and the vesting of the fund may thus be delayed 
beyond the lifetime of A and B and the minority of the sons of B The bequest 
after Bs death is void 

(ii) A fund IS bequeathed to A for his life and after his death to B for 
his life, and after B s death to such of B $ sons as shall first attain the age of 
25 B dies in the lifetime of the testator leaving one or more sons In this 
case the sons of B ore persons living at the tune of the testators decease and 
the Ume when either of them will attain 25 necessarily (alls within his own 
lifetime The bequest is valid 

(iiO A fund IS bequeathed to A for his life and after his death to B for 
his life with a direction that after Bs death it shall be divided amongst such 
of Bs children as shall attain the age of 18 but that if no child of B shall 
attain that age the fund shall go to C Here the time for the division of the 
fund must arrive at the latest at the expiration of 18 years from the death of 
B a person living at the testators decease All the bequests are valid 

(nr) A fund is bequeathed to trustees for the benefit of the testators 
daughters with a direction that if any of them niarry under age her share of 
the fund shall be settled so as to devolve after her death upon such of her 
children as shall attain the age of 18 Any daughter of the testator to whom 
the direction applies must be m existence at his decease and any portion of the 
fund which may eventually be settled as directed must vest not later than 18 
years from the death of the daughters whose ^are it was All these provisions 
are valid 

Note — ^This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III For construction of this section see Sch III para 5 
Compare this section with Sec 14 Transfer of Property Act 
126 Principle and scope of section — It is the policy of the law 
to discountenance the creation of perpetuities Property cannot be tied up 
longer than for a life in being and twenty one yean (in England) after This 
IS called the rule against perpetuities— per Jessel MR in In re Ridley (1879) 
11 Ch D 645 This rule is one of public pohey ^ — In re Oliiers SettUments 
[1905] 1 Ch 191 The necessity of imposmg some restraint on the power of 
postponing the acquisition of the absolute interest m or dominion over property 
Will be obvious if we consider for a moment what would be the slate of a 
community in which a considerable portion of the land and capital was locked 
up The free and active arculation of property which is one of the springs 
as well as the consequences of commerce would be obstructed the capital of 
the country withdrawn from trade, and the mc^tives to exertion in every branch 
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of industry diminished Indeed such a state of things would be u 
sistent with national prospenty and those restrictions which were ‘j* 
the donors to guard the objects of their bounty against the ° y 
improvidence or onginatcd m more exceptional motives wou e 
all —Jarman on Wills (4th Edn ) pp 250 251 

This section applies to chaulable be(}uesls The English a« ^ 
perpetuity which make an exception in favour of chanties oug 
applied in India If the Legislature had intended to except beques 
from the operation of this section nothing would have been i 
a proviso to this section making an exception in favour oi 
— Jones v Admimslralot General 46 Cal 485 (511) 47 IC 
decision of Chaudhun J to the contrary in Ibid at p 491) 

The rule against perpetuity relates to any property wha ever 
and whether it is moveable or immoveable — Couasjt v Rustomji 
(561) ^ Jit 

127 English and Indian rules compared —Accor ^ 
English law the vesting of property might be postponed for ^y 
m being and an additional term of 21 jears afterwards and or ® 
m addition as are equal to the ordinary period of gestation 
exist (.fee v Audley 1 Cox 324) and the additional term ® , irresp^d’'* 

independent or not of the minority of any person to be entitle sUo** 

of the fact whether such person is a minor or not) Indian pjjioi 

the vesting to be delated be>ond the lifetime of persons m being of ji 

only of the minority of some person born in their lifetime e ^ji5fe3» 
absolute period of 21 years has not been adopted by this ‘ bufif *** 
under the English law the additional period allowed -fancy 

term of twenty one years m gross without reference ^ of ^ 

person under the Indian Statute the term is the period o; j^ng-al 

person to whom if he attains full age the thing bequeathed is 
if he has a guardian appointed by the Court at 18 m oUie 
padhyayas l.aw of Perpetuities p 99 

\i 8 Cases —Where a testator directed that his estate 
intact ird provided for certain religious ceremonies from the pm ^ 

that his heirs sons son s great grandsons and so on sh(^ ntentio” !! 
enjoy the profits held that the beque t was void because me i ^ of ^ 
create a perpetuity and to limit for an indefinite penod U 

profits — Shookmoy y Monoharri 11 Cal 684 (692) (PC) i, ' nropo*^^ 
folws — I give the property to my son M for life and I giva f hiC* ^ 
his death to his sons in equal shares In case he leaves no son pjr* 

mukhtears shall get a son adopted by his wife and thus perpe )car» 

And they shall give the property to him on his attaining the ^ 

Held that the bequest in favour of the adopted son who nug ^ 

any lime after the date of Ms death vvas void under this section 
CAiwionji 30 Bom 477 ^^fg and 

The testator after giving life estates in succession to his ^ 
daughters directed that after the death of my daughters, my ^ 

grandsons whoever among them may be alive shall possess my ^ 
not by right of inheritance for enjoyment dunng thar lifetime U 

death of my grandsons all my properties will go to ray father ® ^ 

my brother R and my nephew H At the date of his death he ^ 
grandson N and no other grandson was bom dunng the hve® ® the** 
and daughters. llilJ that although N was not mentioned m the 
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a \alid bequest in his fa\our of a life estate and a \a!id remainder m favour of 
R and H and the bequest did not offend the rule against perpetuity — Da):shaya>u 
V Amuta Lai 23 CWN 826 53 I C 779 

This section invalidates anj disposition by which the vesting may be 
delated beyond the lifetime of a person living at the testators death and the 
mmonty of some person who shall be m existence at the expiration of that 
period The word may shows that this section applies not only where the 

delay has aclually happened but also where it is possible that the delay may 

happen — Soundaja Rajan v Nalatajan 44 Mad 446 (462 463) 

If there is a bequest to a class and gift to some of the members of the 
class fails by reason of the rule against perpetuity the whole bequest is not 
thereby rendered void but it is inoperative only as regards those members 
See Note 130 under sec 115 as now amended The Pnvy Council ruHng in 
SoundoTo Rajan \ Natarajon 48 Mad. 906 is no longer good Jaw 

^ "115 If a bequest is made to a class of persons with Section 

Bluest to 0 dass ooma im ° 

Of whom may come under ti\e b> reason of the provisions of sec- 
ruks in secuons 113 and 1 13 or section 1 14, such bcquest 

shall be void in tegard to those pci sons 

only and not m icgaid to tlu whole class 

Illuilraltons 

(0 A fund 13 bequeathed to A for life and after bis death to all his children 
who shall attain the age of 25 A survives the testator and has some diildren 
living at the testators death Each child of As livuig at the testators death 
must attain the age of 25 (if at all) within the limits allowed for a bequest But 
A may have children after the testators decease some of whom may not attain 
the age of 25 until more than 18 years have elapsed after the decease of A The 
bequest to A s children therefore is inoperative as to any diild bom after the 
testators death and in regard to those who do not attain the age of 25 within 18 
years after A s death but is operative m regard to_,the other children of A 

(ii) A fund IS bequeathed to A for his life and after his death to B C 
D and all other children of A who shall attain the age of 25 BCD are 
children of A living at the testators decease In all other respects the case la 
the same as that supposed in Illustration (i) Although the mention of B C 
and D by name does not prevent the bequest from bemg regarded as a bequest 
to a class it is not wholly void It ts opetaltve as regards any of the children B 
C or D who attains the age of 25 uithm 18 years after A s death 

Note — This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III For construction of this section see Sch III para 5 
Compare this section with <iec 15 Transfer of Property Act. 

129 Old section — ^This secticai has been amended by sec 14 of the 
Transfer of Property Amendment Supplementary Act XXI of 1929 Before this 
amendment the section was worded as follows — 

If 1 bequest is made to a cliss of persons with regard to some 
of whom It IS inoperative by reason of the provisions of section 113 
or section 114 such bequest shall be wholly void 

Thus this section before it was amended ui 19^ was based on the pnnciple 
of English law that if on the ground of remoteness the testator s intention 
was prevented from operating in favour of some members of a class it would 
fail as regards the whole class no effect could be given to the will since it could 
pot be known in what manner he would have desired the individuals of the 
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class lo be benefited See LeaLc \ Robutioit 2 Mcr 363 Pcajli v 
11 Ch D 5o5 5 App Caa 71 1 DuntaiiHon \ Smith 12 Cl &Fin.o 

Principle of old section not applicable to Hindus 
of the section ti that a gift which failed as regards 
class failed as regards the whole class was not applicable to Hin us 
rule may be applicable to England a country in which the ncsie 
are separate in propwrtj m residence and in all the details to i 

alllli' 


brother is no more affected by a gift to another brother than ® ^ 


stranger and there is all tlic difference in the world between a p ^ . 
members of a class and a gift to some of them But with Hm 
family state is the normal slate separate property is the exap 
where induidual members of a family ha\c separate property 
generally do continue to h\c together joint in food and wor^p it> 

to their inherited property To sucli a people the pnnciple lai ^ 
section (old) ought not to be applied — RamM v , of ptrs“^ 

In the ease of Hindus therefore when a gift is made ^ [he 
consisting of children or descendants some of whom cannot take 


may be considered to have a primary and a ccondary intention 
intention is that all members of the class shall take and his ihal 

IS that if all cannot take those who can shall do so the true j 

those members of the class take who arc at the testator s oe ^ 
taking Where it appeared from the whole of a will tg- boro 

testator that his primary intention was that all his nephews isji 

those who might be bom afterwards should lake equally under a ^ 
by him and his secondary intention was that his nephews who ^ jjifentii® 

should take though not spcafically named and where the pn ^ {jtrt 
could not be given effect to because the bequest was bad m r® 
who might be born subsequently the Court would carry ^Iio 

intention and give effect to the bequest as regards the . /pg) (1^ 
competent to take — Bhagabalt v haltcharan 32 Cal 992 (10 naiin^®^ 
lowing In u Coleman 4 Ch D 165) affirmed by the Pnvy W j 

468 (PC) Ranganadha v Bhagnatht 29 Mad 412 Ro' 5^5) 

Asmaida 6 All 560 (PC) Klnmjt v il/orar;i 22 ^ 

Mangaldas v Tiibhuvandas 16 Bom 6o2 Manjamma v P« ® g O* 
Mad 393 (404) Adi ocate General y Kajmah 29 Bom 133 1"^ should 
it must be inferred that the testator meant that those who cou 
do so rather than that his intention should be defeated altOoCuie ^ giU * 
V Tnbhuiandas 15 Bora 652 As a general rule where theK 
class some of whom are or may be mcapaatated from taking 
at the date of the gift or of the death of the testator as the case ^ 
where there is no other objertion to the gift it should enure ^3^31 1* 
of those members of the class who are capable of taking — ^ 

12 Cal 663 

This principle of Hindu law is now embodied in the new section 

130 New section — Reason of Amendment • ^ 

mtttee observe — oi> ^ 

Sec 102 (now 115) of the Indian Succession Act 
principle of a decision m Leake v Robinson (1817) 2 Mer 363 
enacts that if a bequest is made to a class of persons with rega ^ 

whom it is inoperative — ^ Jijs-’ 

(1) by reason of the rule contained m sec 113 as wne 
interest is given to an unborn person or 
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(2) b> reason of the rule contained in see. 115 being Uic rule against 
pcrpciuitj 

eh bequest shall be wholly \oid 

Pnor to certain spcaal Acts 1 Hindu Disposition of Property Act W of 
1C Hindu Transfers, and Bequests (\fadras) Act I of Hindu Transfers 
id Bequests (Cit> of Madras) Act VIH of l£Gl| Hindu law did not permit 
gift m favour of a person who was not in existence at the date of the gift 
a bequest in favour of a person bIio was not in existence at the death of 
ic testator {Taiorc \ Taiote 1872 9 BLH. T77 at pp 397 400) on Uie 
ound that a person capable of taking must be m existence at the material 
lie DiHicohics, however arose where a gi/t was made to a class of person? 
[ whom some were and some were not m existence at the date of the gift, 
he leading case on the subiect is that of Rat Duken Chand \ Utnatda (1884) 
i I 1&4, 6 All 560 wherein a Hindu made a gift of his property to his 
randson S who has then m existence and to Ss brothers who may be bom 
icrcafter It was argued on Uic strength of the rule m Leake v Robimon 
nd the analogy of see 102 (now 115) of the Indian Succession Act that as 
he gift to the unborn grandsons waa invalid according to the Hindu law no 
cnefit could be taken even b> the grandson who was in existence at the date 
f tiic gift. But this contention was overruled by the Judicial Committee As 

0 see. 102 it was observed Cfiat it did not apply to the facts of the ease 
iccausc the gift to the unborn grandson did not fail by reason of Uie rules 
ontaincd in see. 100 or see, 101 but by reason of the pctsonal mapaetty ol the 
inborn grandsons to take 

The rule in Leake v Robinson was applied by the High Court of Calcutta 
n several cases, eg 8 BLR. 400 2 Cal 262 4 Cal 455 but the tide turned 
ifter the decision of the Judiaai Committee in Rai Buktn Chand v Asmatda 
ind the pnnaple of this dcasion has been foUovred in a large number of cases 
n India 

The true scope of the rule in Leake v Robinson was pointed out by Sir 
Lawrence Jenkins in Radka Prasad v Rammoni 38 Ca! 188 affirmed in 41 

1 A. 176 41 Cal 1007 Dealing with that rule the learned Judge said at 

page On behalf of Ranimom it is contended that as some of the class 

cannot take the whole gift is void and m support of this Leake v Robinson 
has been cited But this contention proceeds on a misapplication of the case 
and a misconception of the true nature of a gift to a class In Leake v Robinson 
the gift to the class failed because the class could not be ascertained within the 
penod allowed by the rule against perpetuity The gift herein nowhere offends 
that rule its only fault is that the class of legatees includes some who were 
not in existence at the date of the testators death and were thus under i 
personal incapacity 

The whole question of gifts to a class was gone into at consideiable length 
by Wilson J ;n Ram lal Seit v hanat Lai ifstt (1886) 12 Cal 663 In 
tliat case the learned Judge stated that be should be prepared to hold as the 
general rule that where tlierc is a gift to a class some of whom are or may bo 
incapacitated from taking because not bom at the date of gift or death of 
the testator as the case may be and where there is no other objection to the 
gift it should enure for the benefit of those members of the class who are 
capable of taking 

The rule that a Htndj could not dispose of his property by gift or sale 
in favour of an unborn person fettered the free disposition of property To 
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remove this disability three Acts were passed namely (1) 

1914 (2) the Hindu Disposition of Property Act XV of 1916 and { ) 

Act VIII of 1921 

It IS declared by all the three Acts that a transfer tnUr ims or 
by will of any property shall not be invalid by reason only that 
or legatee is an unborn person at the date of the transfer or the 
testator as the case may be Since gifts and bequests to urbom per _ 
declared to be valid it became necessary to fix a limit of time wi ^ 

gift or bequest should vest This was effected by applying to su P 
bequests the provisions of sec 14 of the Transfer of Property Act ^ j p 
of the Indian Succession Act 1865 All the three Acts left sec. 15 o 
Act and sec 102 of the Indian Succession Act severely alone 

One important consequence of the above Acts must be 
to the passing of the three Acts if a bequest was made by a Hm a 
say of his daughter for her life and after her death to such o 
who shall attain the age of 21 years and some of the children 2 S in 

and* others after the death of the testator the bequest though it ^ 
tho-e that were not in existence at the death of the testator di no 
entirety but enured for the benefit of those who were in existence 
of the testator The reason was that in such a case the bequest iil 

persons failed not by reason of the rule against perpetuity P» 

of the Succession Act but by reason of their personal tncapoctly 
the bar of personal incapaaty was removed by the three Acts jp 

that a bequest to the unborn children in the case put above «ou 1 ^ 

reason of the rule against perpetuities contained in sec 101 the 
such children who shall attain the age of 21 years and 
fore fail in regard to the whole class Before the passing of the ^ 
unborn person could not take at all and there would therefore ^ 
for the operauon of the rule against perpetuities. Since the 
three Acts an unborn person can take but if he iff to take on his 
age of 21 years the bequest offends the rule against peipetuities ^ 3> 
fails by reason of the rule contained in sec 101 with the resu 
applies and renders the bequest void in regard to the whole clas& j" 
in fact what happen m Soundata Rajan v Natarajan j gbeir^ 

48 Mad 906 (PC) Thus while before the three Acts were pa g{ tis 

to a class of persons some or whom v ere not in existence at t. aS-' 


testator did not fail in regard to the whole class these Acts have 


a result which was hardly contemplated when the Acts were passed. ^ ^ 
In view of what is stated above it is proposed to alter sec. 


Indian Succession Act 1925 as follov s 




If a beque t is made to a class of persons with regard 
it IS inoperative by reason of the provi ions of '!cc 113 or sec H 
shall be loid m regard to those persons only and not in regard to t e 
(.Gazette of India 1929 Part V pp 47 49 ) Sj/’’ '* 

This Amendment ovemilcs the decisions m Soundara ^ q 

48 Mad 960 (PC) 49 M L J 836 A I R 1925 P C 244 92 I C 
Rajan \ Salaiajan 44 Mad 446 Anandiao \ AdministTaloT 
4oO Snasankaia \ Subiamania 31 Mad 517 Subrafiiania \ 

282 (PC ) 17 CW N 488 In tliese cases it was held that 
to some nembers of a ebss was void as offending the rule again t p 
Uic bequest failed a regards that whole class. 
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116 Where by reason of any of the fules coiitauied tn section 103 
sections 113 and 114, any bequest 
of « porson 0 , of a class 
pcison f ts void tn regard to such person 
0 ) the whok of such class, any bequest contained in the same 
will and intended to take effect after or upon failure of such 
prior bequest is also void 


Illustralions 


(i) A fund IS bequeathed to A for his life and after his death to such of 
his sons as ^aJl first attain the age of 25 for his life and after the decease of 
such son to B A and B survive the testator The bequest to B is intended 
to take effect after the bequest to such of the sons of A as shall first attain the 
age of 25 which bequest is void under section 114 The bequest to B is void 
(t<) A fund IS bequeathed to A for his life and after his death to such of 
his sons as shall first attain the age of 25 and if no son of A shall attain that 
age to B A and B survive the testator Ihe bequest to B ts intended to take 
effect upon failure of the bequest to such of A s sons as shall iirst attain the 
age of 25 which bequest is void under section 114 The bequest to B is void 

Note —This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III For construction of this section see Sch HI para 5 

This section has been amended by sec 14 of the Transfer of Property 
Amendment (Supplementary) Act XXI of 1929 Tins is consequential to the 
amendment of sec 115 This section may be compared vriih set. 16 Transfer 
of Property Act 

131 Principle —The rule tn this section is substantially in consonance 
with the English lavr according to which limitations under void limitations are 
themselves void In English law where a devise is void for remoteness all 
limitations ulterior or expectant on such remote devise arc also void Jarman on 
Wills 5th Edn Vol I p 253 Proclor v Bishop of Bath 2 H B1 358 


Thus where there was a gift by a will to A for life and after his death 
to the first son of A for life and to ihe first son of A s first son and in default 
of such son to B for life held tliat as the gift to As giandson was void the 
subsequent gift to B failed — Moneypenny v Deuing 2 DeG M and G 145 
A Hindu testator bequeatlied as follows M> great grandsons shall when they 
attain majonty receive the whole to their satisfaction and they will divide and 
take the same in accordance with the Hindu law God forbid it but should I 
have no great grandsons m the male line then my daughters sons when they 
are of age shall take the said property from the trust fund and divide it according 
to the Hindu Sastras m vogue Held that the bequest to the daughters sons 
was dependent on and not alternative to the great grandsons and was therefore 
[ void — Brojanath v Anandamayx 8 BLR 208 


I 

,4'^]'' 117 (1) IVhttc the fetins of a will dutct that Mi?Secuoni04 

Effect of direction for uicomc afiswg fiom any ptopeity shall 
I accumulation actuiniilated eithei wholly oi in part 

i during any period longo than a peitod of eighteen yiats 
1 fiom tin death of the testatot such ditcitwn shall, saw as 
^ heutiiaftei p/ouided, be z'oid to the eiteiit to which the 
^ penod diiting which the accumulation is diicctcd exceeds the 
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afojcsatd pcnod, and at tht end of such period of *'5 ' 
ycais the piopctty and the tneonte thereof shall be dispo 
of as if the pciiod during which the accunmlatton ms » 
dnccted to be made had elapsed 

(2) 7 his section shall not affect any dueciion W 
accumulation foi the put pose of — ... 

(i) the payment of the debts of the .u 

other person taJ ing any interest uii 
will, or , 

(ii) the provision of portions for .ly 

moter issue of the testator or of any 
person tal trig any interest under the 
{ill) the preservation or maintenance of eiy 
party bequeathed, 

and such dnection may be made accordingly 

This section has been amended by see 14 of the ° .^uodJ 

Amendment (Supplementary) Act \\I of 1929 The old sec 
follows — 

‘ 117 A direction to accumulate the income 

Effect of direct, on for P''°f IT m accuiLuW® 
accumulation di-jposed of as if no accumuwi 

directed ,v here act*' 

Exception — Where the propert> is immoveable or j' tin 
mulation is directed to be made from tlie death of j,,, froia 
direction shall be valid in respect only of the income a 
the property within one >ear next following the j.cnose'?® 

at the end of the year such property and income shall be 
respectively as if the period during winch the accumulatio 
directed to be made had elapsed 

Then followed five illustrations which have been omitted 
The present section has been amended in the same way as jri 

18) of the Transfer of Property Act This section is an entirely n 
has nothing in common with the old jtiJ 

Note — This section applies to Hmduc Buddhists etc see Sec 
Sch III (as now amended) 

132 Amendment — Th“ old section allowed accumulation i 

of one jear only in certain cases In England the Thellusson 
much longer period moreover in certam cases the restriction again*' 
tion was not applicable at all Thus that Act allowed accumula lo 
pajment of debts and for providing funds for children Accumu 
also allowed in English Law for mamtaming property m good rep jgj 
2 Ch 13 By the Accumulation Act 1892 and by the ^ 

some more exceptions were added to the rule enacted in the The joj, 
The whole law is now consolidated in secs 164 166 of tJie 
(15 Geo V c 20) In Irdia the decisions show tliat accumula 

directed with certain restrictions but they do not lay down any 
IS definite and whidi Courts can easily follow It is desirable to 
definitely on the lines of the English law the periods and the objects 
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afofesatd poiod, and at the end of such peiiod of eighteen 
years the piopctty and the income theieof shall he disposed 
of as if the period dm mg which the accnmidation has been 
dii ected to be made had elapsed 

{ 2 ) This section shall not affect any duection for 
accumulation fot the put post, of — 

(i) the payment of the debts of the testato} oj any 
othei pel son tahug any inteicst undei the 
will 01 

(ti) the pioviston of portions foi childien or re- 
motei issue of the tcstatoi or of any other 
person taking any intetest iindei the will, or 
(titj the pieservation or maintenance of any pro- 
petty bequeathed, 

and such dwection may be made accoidmgly 

This section has been amended by sec 14 of the Transfer of Property 
Amendment (Supplementary) Act X\I of 19^ The oJd section stood as 
folIOVrS 


‘ 117 A direction to accumulate the income arising from any 
^ , properly shall be void and the propertv shall 

accumulation disposed of as if no accumulation had been 

directed 

Exception — Where the propert> is immoveable, or where accu 
mulation is directed to be made from the death of the testator the 
direction shall be valid m respect onl> of the income arising from 
the property within one year next following the testator s death and 
at the end of the year such property and income shall be disposed of 
respectively as if the period during uhich the accumulation has been 
directed to be made had elapsed 

Then followed five illustrations which have been omitted 


The present section has been amended m the same way as sec 17 (formerly 
18) of the Transfer of Property Act This section is an entirely new one and 
has nothing in common with the old 


Note — This section applies to Hindus, Buddhi&ts etc sec Sec 57 and 
5ch III (as now amended) 


132 Amendment — Th» old section allowed accumulation for a penod 
of one >ear only in certain cases In England the Theliusson Act allowed a 
much longer period moreover in certain cases the rcslnction against accumula 
tjon was not applicable at all Thus that Act allowed accumulations for the 
pa>ment of debts and for providmg fund for children Accumulations arc 
alio allowed in English Law for maintaining property in good repair — [1891] 
2 Ch 13 By the Accumulation Act 1892 and by the Property Act 1822 
some more exceptions were added to the rule enacted m the Theliusson Act 
The whole law is now consolidated in eccs. 164 166 of the Property Act 1925 
(la Geo V c. 20) In India the dcasions show that accumulations may be 
directed wnlh certain restrictions, but they do not lay down any rule which 
IS definite and wludi Courts can easily follow It is desirable to Jay down 
dcfuutcly on the lines of the English law the periods and the objects for which 
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a condition as to accumulation should be hJd valid It is howe\er diflicult 
to adopt the English law contained in the Property Act without affecting the 
provisions of secs 13 and 14 of the Indian Succession AcL We therefore consi 
der It desirable to permit accumulations during the following periods only — 

(1) the life of the testator or 

(2) a period of 18 >ears thereafter 

This would a%oid any difficulty of constructions At the same time we thmk 
it desirable to accept certain well recognised exceptions m law such as those 
relating to provisions for the payment of debts raising portions for children and 
the repairs to the property — Report of the Select Committee 

133 Hindu Law The old section under which a direction for accu 

mulation was pronounced to be invalid did not apply to Hindus because Hindu 
law favours the doctnne of accumulation of income The new section which 
allows such accumulation has bev.n made applicable to Hindus Buddhists etc 

Under the Hindu law a direction in a will to accumulate the income arising 
from any property is not necessanly void Such a direction is quite in accord 
ance with the mode of Hindu life and thought and is not against the policy of 
Hindu Law— Amn/o La/f V Surnamoyt 24 Cal 589 Rayendra Lall v Rajeoomart 
34 Cal 5 Krishnarao v Benabat 20 Bom 571 (588) No hard and fast rule 
can be laid down with regard to the capaaty of a Hindu to direct accumulations. 
In each case the particular direction must be examined to see whether the object 
desired was illegal or whether the effect of carrying out the direction would be 
to bring about a state of things inconsistent with Hindu Law or whether the 
direction to accumulate is so unreasonable in its nature as to be void as against 
the public policy of tlie realm. Thus if the object of the direction to accu 
mulate were to create a perpetuity it would be void if the effect were to make 
a gift m favour of a donee m future with no gift in praesenti the direction to 
accumulate would be illegal being mconsistent with Hindu Law But the 
direction to accumulate the surplus income until it amounts to Rs. 1 OCX) and 
then <:pcnd the proceeds in feeding Uie poor docs not infringe any rule of 
Hindu Law relating to gift and is valid — Raicndra v Rajcoornari 34 Cal 5 ( 10) 
See also Secransathanni v Data Vailhitania 40 MLJ 532 AIR 1921 Mad 
528 62 I C 104 Thus where a testator directed by bis will that the surplus 
income of his estate alter making some monthly payments should be accumulated 
until the death of his widow upon which event the whole of his estate together 
With such accumulations sliould be made over by his trustees to his adopted son 
on attaining majority if such son should survive his widow and, if not to 
his daughters and their sons held that such a direction to accumulate was not 
invalid according to Hindu Law— \mtito Led \ Siimomoyi 24 Cal 589 A 
direction to an executor to accumulate Uic income for Uic benefit of the future 
wife of Uic testators son if the son mamed wilhm a fixed penod {eg 10 
years) is not a direction for perpetual accumulation and is therefore valid — 
Aa/ar Chandra v Ratanmala 15 C.\\ N 66 (70) 7 IC. *>21 The direction in a 
will to accumu’atc Uic income till the boy to be adopted allained the age of 
16 years, wa held not to be a direction to accumulate it forever and could not 
be treated as infringing the law as to pcrpctuiUes— /omnaiai v Dhaney 4 
liom-L R. 893 

But a direct on for •'coamulalion for all lime or until the rents and profits 
ORgrcgalcd to three lacs of rupees or any other certain amount « vtwd, as being 
a trua for an illegal purpov: namely of creating a perpetuity— Arufc/iarama^i 
V inunJa, 4 BLR. OC 231 A trust for the accumubuon for 99 years of 
the surpus income of an estate enpowenng the In. tec to continue fuch trust 
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after the expiration of the 99 years term and making no disposition of the 
beneficial interests in the estate was held void — Kumara Ashuna Kitshna v 
Kumara Krishna 2BLR OC 11 A direction that out of the income of 
the property six annas should be expended for the maintenance of the family 
and performance of religious services and the remaining 10 annas should not 
be expended at all but should accumulate from generation to generation so long 
as the family remains joint is contrary to Hindu Law — Shookmoy v Monoham 
11 Cal 684 (693) (PC ) 

The present section allows the accumulation to be made only for a period 
not exceeding 18 years 

If there is a present gift of property {te gift to take place immediately 
on the testators death) a direction in the will for accumulation of the profits 
of the estate must be rejected as inconsistent or repugnant — Cally Nath v 
ChundcT Nath 8 Cal 378 (387) 

'118 No man having a nephew or niece or any nearer 
relative shall have power to bequeath 
chaSie‘ iSef ” any property to religious or charitable 
uses, except by a will executed not less 
than twelve months before his death, and deposited withm 
SIX months from its execution m some place provided by 
law for the custody of the wills of living persons.^ 

IttustiaUons 

A having a nephew makes a bequest by a will not executed and deposited 
as required — 

for the relief of poor people 
for the maintenance of sick soldien 
for the erection or support of a hospital 
for the education and preferment of orphans 
for the support of scholars 
for the erection or support of a school 
for the building and repairs of a bndge 
for the making of roads 
for the erection or support of a church 
for the repairs of a church 
for the benefit of ministers of a religion 
for the formation or support of a public garden 
All these bequests are void 

Note — ^This section docs not apply to Hindus Buddhists etc see see 57 
134 Scope of section — ^The words in the Indian Succession Act 
expressing relationship denote only legitimate relationship They cover such 
relationship as originates from lawful wedlock A testator having a bastard 
nephew can dispose of his property for chantable purposes and such nephew 
cannot take objection under this section — SmilA v Massey 30 Bom 500 

The word relation in this section refers to kindred only as set forth in 
the table of consanguimty (Schedule I) and has no application to relationship 
by marriage (rg. wife) So where a testator died two days after bequeathing 
certain property to chantable uses, and left a widow surviving him hdd that 
the bequest was not invalid by reason of the existence of the widow — Admtnts 
liator Gcnerai V Simpson 26 Mad 533 

■fthcre the testator had nearer relatives than nephews and the wiSl was 
executed less than twelve months before his death a bequest for chantable 
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purposes {eg for the support of the testators Temperance and Reading Rooms 
lor European pensioners and Poor Widows Quarters attached thereto) was void 
under this section — AdmtmstTalor General v Money 15 Mad 448 (474) A 
bequest to a Mission made by a man having an adopted son (who is a nearer 
relative than a nephew) is invalid if the will though executed more than 12 
months before his death was not deposited according to the provisions of this 
section — Rajamamkam v Farrar 16 LW 455 AIR 1923 Mad 131 (132) 
69 I C 954 

Bequest for charitable uses — This section only requires that a totll 
making a bequest for charitable uses should be executed at least 12 months before 
the testator s death and deposited according to the provisions of this section 
but it does not require that a codtetl should be so executed and deposited So 
where a will was executed more than twelve months before the testators death 
and deposited according to the provisions of this section but a codicil (which 
modified the will to some extent) though executed seven months before his death 
was not deposited according to its provisions and it was contended that in as 
much as the will must be taken to have been made on the date of the codicil 
the will and codicil were both inoperative held overruling the contention that 
it was not correct to say that the codicil did so operate as if the will was made 
at the date of the codicil that the codicil did not prevent the operation of the 
will and that both the will and the codicil were operative — Administrator General 

V Hughes 40 Cal 192 (203 204) 21 I C 183 A charitable gift contained in 
a will is not invalidated by the fact that the will ns confirmed and republished by 
a codicil made three months before the death of the testator— /n re Moore Long 

V Moore [1907] 1 Ir Rep 315 


CHAPTER VIII 

H Oi Tiic VESTING or Legacies 

- 1 ' 

Where by the terms of a bequest the legatee is section 106 
Date of vesting of le- entitled to immediate possession of 
gacy when payment or the thing bequeathed, a right to receive ^ 
possession postponed. proper time shall, unless a 

contrary intention appears by the will, become vested m the 
legatee on the testator’s death, and shall pass to the legatee’s 
representatives if he dies before that time and without 
having received the legacy, and in such cases the legacy is 
fiom the testator’s death said to be vested in interest 

Explanation — An intention that a legacy to any person 
shall not become vested in interest m him is not to be in- 
ferred merely from a provision whereby the payment or 
possession of the thing bequeathed is postponed, or whereby 
a prior interest therein is bequeathed to some other person, 
or whereby the income arising from the fund bequeathed 
js directed to be accuniiilattd until the time of payment 
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arrives, or from a provision that, if a particular event shall 
happen, the legacy shall go over to another person 

ntustTOtWttS 

(i) A bequeaths to B 100 rupees to be paid to him at the death of C 
On A s death the legacy becomes vested in interest in B and if he dies b^ore 
C his representatnes are entitled to the legacy 

(«) A bequeaths to B 100 rupees to be paid to him upon his attaining 
the age of 18 On As death the legacy becomes vested in interest in B 

(ill) A fund IS bequeathed to A for life and after his death to B On the 
testator s death the legacy to B becomes vested in interest in B 

(ill) A fund IS bequeathed to A until B attains the age of 18 and then to 
B The legacy to B is vested m interest from the testators death 

(v) A bequeaths the whole of his property to B upon trust to pay certain 
debts out of the income and then to make over the fund to C At A s death 
the gift to C becomes vested in interest in him 

(vi) A fund IS bequeathed to A B and C in equal shares to be paid to 
them on their attaining the age of 18 respectivelj with a proviso that if all 
of them die under the age of 18 the legacy shall devolve upon D On the death 
of the testator the shares vested m mterest in A B and C subject to be divested 
in case A B and C shall all die under 18 and upon the dea& of any of them 
except the last survivor under the age of 18 his vested interest passes so 
subject to his representatives 

Note — This section applies to Hindus Buddhists etc see sec 57 and 
Sch III It may be compareii with sec 19 Transfer of Property Act 

135 Vested Interest and Contingent Interest — An interest is 
said to be vested when it is not subject to any condition precedent when it is to 
take effect on the happening of an event which is certain whereas an estate is 
contingent when the right to enjojment depends upon the happening of an 
uncertain event which ma> or may not happen A person takes a vested interest 
m property at the testator s death when he acquires a proprietary right in it at 
that time but the right of enjoyment is only deferred till a future event happens 
which 18 certain to happen but a contingent interest is one m which neither any 
proprietary interest nor a nght of enjoyment is given at the testators death 
but both depend upon future uncertain events 

Thus a bequest to a person payable or to be paid at or when he shall 
attain twenty one years of age or at the end of any other certain determinable 
term confers on him a tested interest immediately on the testators death as 
a'editum in piaesenCt soivenJum in fuCttro and transmissii/e fo fns executors or 
administrators for the words payable or to be paid are supposed to dis annex 
the time from the gift of the legacy so as to leave the gift immediate in the 
same manner in resp ct of its vesting as if the bequest stood singly and contained 
no mention of time — Williams on Executors (11th Edn ) Vol II pp 973 974 
A testator bequeathed to his son £400 to be paid to him at the end of the year 
next after the testators death and the further sum of £100 at the death of his 
mother The son died before his mother Held that the son took a vested 
interest in the £100 The legacy of that sum was plainly vested the time of 
payment only being postponed — Jackson v Jackson 1 Ves Sen 217 But where 
an estate is bequeathed to A until he shall marry and after that event to B 
B s interest in the bequest is contingent because it depends upon a condition 
precedent ii the marriage of A an event which may or may not happen. B 
has at present no proprietary interest in the estate and he cannot alienate it 
But as soon as A marries the contingent interest of B becomes a vested interest 
because of the happening of the event (As piamage) on which it was so long 
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contingent (see sec 120) In a contingent bequest the interest is not complete 
until the specified e\cnt happens or does not happen In case ol a \ested 
interest the interest is complete but on the happening of a specified event it may 
be divested— Fcstiijg V AlUn 5 Hare 573 In re EddeVs Trusts LR 11 Eq 559 
The true cnterion is the certarnty or uncetlatnly of the event on the 
happening ol which the gift is to take effect Thus if a bequest is made in 
favour of one person and after his death the property is directed to go to 
another the second legatee takes a vested interest m the estate The death of 
the prior legatee is not an uncertain contingency Although the date of the 
death cannot be knowo beforehand the event itself ts absolutely certain There 
fore tile interest taken by such a legatee is not a contingent one but he has a 
vested interest in the property bequeathed to him — Daishan v Walt Khan 1929 
ALJ 271 116 IC 30 AIR 192'» All 102 (104) Where the event is 
certain though future and the pa>ment or enjoyment is postponed by reason 
of pnor estates or interests the ulterior interest to take effect after them will 
be tested Thus under a gift by a testator to A at the decease of tlie testators 
wife As interest vests at the testators death — Subramamam v Subramantam 4 
Mad 124 (126) following Blamtre v Geldart 16 Ves 314 Jatram v Kuver 
bhat 9 Bom 491 (510) Where a will provided as follows — When I die my 
wife named Suraj i< owner of that property And my wife has powers to do 
m the same way as I have absolute powers to do when I am present and in 
case of my wife s death my daughter Mahalakh«mi is owner of the said property 
after that death held that the gift over to Mahalakh^mi was not contmsent 
on her surviving Suraj but depended upon the death of Suraj which was a 
eeTtam event and that Mahal^hshmi took a tested tnlerest in the property 
subject to the fife interest given to Suraj — Lallu v fagmohun 22 Bom 409 (414) 
Similarly where a will provided as follows — After my death my wife if she 

be aliv c is the rightful heir and if she be not ahve and after the death of my 

wife my daughter B-N is my rightful heir As to my daughter B N whom 
I have after the lifetime of myself and of my wife appointed heir to my 
property as to the surplus the heir to the same ts my daughter B N held that 
B N would take a vested interest which would pass to her heirs on her death — 
Chumlal v Bai Mult 24 Bom 420 (423) A Hindu made a will to the effect 
that after the death of his widow a moiety of fus property should go to his 

brother A and on his death to A s two sons B and C A died m the life time 

of the testators widow and B and C agreed to a complete division of all As 
property which was held in coparcenary Later on m the life time of the 
testators widow B also died and Bs vidow claimed her husbands share it 
was held that B and C took As moiety under the will as tenants-in common 
and that each of them had a vested interest in a one fourth share though the 
actual enjoyment was postponed until the death of the widow — Rcuun v Radha 
7 WR 35 (PC) 4 MIA 137 

A vested interest i« not defeated by the death of the devisee before he 
obtains possession and his representative will be entitled to its benefit Thus 
a person gave a bequest td his nephew to take after the death of himself 
and his wife The nephew survived the testator but predeceased the testators 
wife Held that the nephew took a vested mterest which was transmissible to 
his heirs— Bdoso v Munnt Lai 33 All 558 (559) 8 ALJ 577 (This is 
another point of distinction between a vested mterest and a contingent interest) 
Therefore \ here out of two peioons in whom an estate vests one person dies 
the whole property does not pass to the other by survivorship but is divisible 
between the living person and the heir of the deceased— AmAna Atjar v Suamt 
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nath 8 LW 140 47 I C 723 (724) 1918 MWN 503 Mathmanalk v Mon 
mohtnt 57 I C 747 (Cal) 

A testator devised a house to his ^ ifc for life and directed that after her 
decease his executors sliould hold the house m trust for his son J for life and 
in the event of J s death in trust for J s issues and in default of such issjes 
in trust for the testators son K if then living J died unmarried in the lifetime 
of the testators widow and of K K brought a suit claiming the house The 
High Court held that K, took a contingent interest because the words if then 
living meant if living after the death of the testators widow and until her 
death the suit was not maintainable But the Pnvy Council reversed this 
decision holding that the words if then living meant if living at the death of J 
and hence upon the death of J the house vested absolutely in K subject to 
the life interest of the testators widow — Kaikushru v Shiunbai 43 Bora 88 
(100 101) (PC) 21 Bom.LR 130 23CWN 419 51 IC 481 

The rules of construction for determination of such questions are too well 
established If a legatee is not entitled to immediate payment of the thing 
bequeathed but it is payable to him at some future time or on the happening 
of a particular event the legacy is vested or contingent depending on the intentions 
of the testator When the testator intends a present gift but merely postpones 
enjoyment the interest is vested and if he dies while the time at which it is 
payable is still in suspense his heirs and legal representatives would be entitled 
to It when the time for payment arrives But if the legacy is not to vest till 
the tune for payment arrives or m other words the vesting of the legacy la 
made to depend on the event of the legatee being alive at the time fixed for 
payment the interest is a contingent interest which is not transmissible to his 
heirs. Then again there is another form of devise where the testator creates a 
vested interest taking effect from the moment when the will comes into force but 
attaches to it a condition of defeasance which makes it liable to be vested on Ihe 
happening or non happening of a particular event Whether the estate is 
vested contingent or conditional has undoubtedly to be gathered from the whole 
will but the general policy of taw is to favour vesting and unless an opposite 
intention is expressed or implied from the other provisions of the will the 
law will construe a grant which is to take effect in future as creating a vested 
interest m favour of the grantee from the very moment of transfer 

Devise without any intimation of desire to postpone operation, 
if confers immediate vested interest — tVhere by his will a Hindu 
testator gave a fife interest m fiis estate to fus wife and proceeded to provide 
that after the death of his wife his son would be entitled to the ownership 
and possession m absolute interest and there were further provisions as to where 
the estate would go in case the son died before the testator or his wife it was 
held tliat under the will the estate vested in the son on the death of the 
testator Such vesting was not postponed by the words after the death of 
my wife which merely indicated the termination of the pnor life interest nor 
by the words would become absolutely entitled which merely meant that 
what would be a remainder dunng the lifetime df the widow would become 
absolute and entire on her death — Sisir Chandra v Ajtl Kishore 42 CWN 605 

136 Vesting cannot be postponed — ^The fact that the estate 
granted is sjbjert to partial trusts or charges for partial purposes docs not 
postpone tlie vesting of the interest Thus where a testator after directing the 
payment of some annuities to some persons for Iheir lives gave the whole of 
his proi>erty to his grandsons to be divided among them only after the annuities 
have ceased on the death of the annuitants held that the fact that the estate 
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Tias subject to partial trusts did not postpone the vesting m interest of the 
gift to the grandsons— Cally Nath \ Chunder Nath 8 Cal 378 (388) If a 
bequest is to a person for lift and after his death to his children the bequest 
becomes vested m each child as and when it i% bom and the vesting js not 
postponed till the death of the life-tenant The expression after his death is 
taken to indicate merely the time when the gift over becomes reduced to 
possession and not the time when the nght to such possession vests— AJffws v 
Mfs Cray 48 MLJ 707 90 I C 5 AIR 1925 Mad 599 ( 602) Halifax v 
IVilson (1809) 16 Ves. 168 Thus a testator bequeathed a sum of money after 
the life time of his daughter to such of her sons as shall attain 21 and further 
directed that if she should die leaving no son living at her death who shall 
attain 21 so much of the monej as shall not have become vested should go to 
my son A son of the testators daughter attained the age of 21 but died m 
her life time Held that each such son obtained a vested interest and such interest 
was not divested bj reason of his not surviving her and hence the gift over 
to the testator s son did not take dfect — Adams v Mrs Gray 48 ML] 707 
90 I C 5 AIR 1925 Mad 599 (603) Maitland v Chalte (1877) 6 Maddock 
243 23 RR 209 So also a bequest m favour of a person simply (te without 
any intimation of a desire to suspend or postpone its operation) confers a vested 
interest and the appointment of an executor or a guardian to that person while 
he IS a minor with a direction to make over the property to him on his attaining 
majority does not postpone Uie vesting of interest— Harris v Broun 28 Cal 621 
(634 635) (PC) 

137 Construction — Intention of testator — The question whether 
particular words create a vested or a contingent interest is one of construction 
No particular words are necessary to the vesting of an interest and the words 
of the grantor must be construed m their plain and ordinary meaning Woids 
which have become by accepted usage terms of art m England do not exist m 
the vernaculars of India where the English mode of creating interests is but of 
recent origin— Harris V Broun 28 Cal 621 (635) (PC) Where the ultimate 
object of the testator was clearly to male a gift of the property to the donees 
who were also executors but he directed that suffiaent fund from it should 
be provided dunng the life time of his Wife to pay her a certain sum monthly 
and charged the property with payment of another «im to his other wife it was 
held that as the estate was devised to the executors not for but subject to a 
paiticular purpose they were not trustees but devisees of an estate subject to 
a charge The testator tested the property m the executors but postponed 
their beneficial interest m it until younger wifes death — SwbTO»io«io7n v 
Subraman am 4 Mad 124 (125 126) following Kmg v Demson 1 Ves & B 
272 

138 Explanation — Postponement of enjoyment — An interest may be 
a vested one though its enjoyment may be postponed Thus a testator executed 
hi5 will whereby he gave his property after the death of himself and his wife 
to his nephew D D survued the testator It was held that D took a vested 
interest in the property although his enjoyment and possession were postponed 
Ulf the death of the testators wife— Bifaw v Munm Lai 33 All 558 (559) 8 
ALJ 577 Where a will provided that the testators mother and his wife 
were to ucceed to his property for life and on their death his sisters sons 
should hold the properties in possession and enjoyment by nght of inhentance 
It was h Id that the nephews were mtended to take vested interests on the 
death of the testator though their possession and enjoyment were postponed — 
Bkagabati v Kali Charan 38 Cal 468 (PC) Where a testator bequeathed 
B-22 
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his propcrtj to two persons for life and the remainder absolutely in /a\our of 
a specified class of persons on the termination of the life estates the proper!) 
became vested in lliat class on the death of the testator and tlie mere fact 
that they were not entitled to immediate possession did not make it a contingent 
bequest— Srcc Chand \ Kan Chetty 38 LW 860 AIK 1933 Mad. 785 {88o) 

V Monmohim 27 I C 747 (Cal ) 

If the will contains SJfficientl) clear words giving to the legatee an tmme 
dtate vested interest an) direction postponing the cnjo)mcnt of the property 
must be disregarded as repugnant (under see. 138) — Cally Nath v Chunder 
Nath 8 Cal 378 (387) i Lloyd v liebb 24 Cal 44 (51) - If the legatee is a 
minor the enjO)ment can be postponed only during his minority Thus where 
a testator directed that out of the net income of his estate his trustees should 
expend Rs. 500 every )car for the maintenance of J (a minor) and that, when 
J sliould attain the age of 30 )cars the trustees should give to J the net residue 
of his property remaining at that time held that the property vested m J on 
the testators death that the enjO)mcnt oiuld be postponed only dunng his 
minont) that the direction for postponement of enjo)ment till the age of 30 
)cars must be disregarded and was inoperative after his majonty and that the 
income of the property including all income which accrued since his majority 
must be paid to J—Cosavi Shitiar v Rnett Comae 13 Bom. 463 (468 469) 

Prior interest giien to some other person — An interest may be vested 
though the prior interest may be given to some other per«on Where the en 
] 0 )ment is postponed by reason of circumstances connected with the estate 
or for the convenience of the estate as it has been termed for instance where 
there are pnor life estates or other interests the ulterior interest to take effect 
after them will be vested Thus under a gift b) a testator to A at the decease 
of the testators wife As interest vests at the testators death— Bfsmire v 
Geldart 16 Ves. J 314 See also Cally Nath v Chunder Nath 8 Cal 378 
(388 392) 

Direction for accumulation of income — A gift in terms which import a 
present vested interest with a postponed time of pa)ment is not made contingent 
by a direction to accumulate till the tune of pa)ment arrives— 51me v Buigk 
2 Beav 228 ^Vhere there is a dear gift a direction to accumulate the interest 
and pay the pnncipal and accumulations at the age of 21 will not affect the 
vesting and make the gift a contingent one — Stretch v If or/ruts 1 Maddock 
233 Breedon v Tugmait 3 M & K 289 After the interest has vested the 
donee is entitled to the income arising therefrom dunng the period of suspension 
provided there is no prior interest notwithstandmg any direction for postpone 
ment of enjo)ment — Gosait v Rnett Carnac 13 Bom 463 (458) (cited above) 

Legacy passing to another person on the happening of a 
particular event — fVhere there is a gift to an infant with remainder over 
in the event of his dying under 21 the infant has a vested interest subject to be 
divested on his death under that age See Illustration (ti) 0 Mahoney \ 
Burdetl LR 7HL 388 Maseyk \ Fergusson 4 Cal 304 Saunders v Vaulier 
1 Cr & Ph 248 Merry v Hill LR 8 Eq 619 

A testator directed his trustees and executors to divide his property among 
his sons when they should attain the age of 21 and there was also a provision 
m the will that in the event of any sudi person dying in the testators life 
tune or at any time thereafter prior to division leaving lawful issue such issue 
should take the estate of the deceased parent One of the legatees who had 
attained the age of 21 at the testators death died some months after leaving 
issue, held that at the testators death the legacy vested m the legatee, but 
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became divested by the legatees death pnor to division and that the gift over 
to the issue of the legatee was not void but took effect— 5flc/iwa/i v Bachman 
6 All 583 (595) A will provided that on the death of the testator his wife K 
would be entitled to hold possession of the moveable and immoveable properties 
dunng her lifetime that on the death of K bis nephew R would get all those 
properties and that if the said R died before the death of Iv then of the heirs 
of R such as wife son grandson daughter or daughters son whoever would be 
alive at the time of the death of K would get all the properties to be left by 
the testator Held that R obtained a vested interest and not a conUngent 
interest The mere fact that on Rs predeceasing K. the estate was to go to 
his heirs did not raise the inference that the intention was that the legacy to 
R was not vested in interest — Srtsh Chandia v Kadambini 44 CLJ 18 97 I C 
685 AIR 1926 Cal 1175 (1176) 

\ 

120 (1) A legacy bequeathed in Section 10 

Date of vesbng when a specified uncertain event shall 

legacy contingent upon , t . , . i 

speafied uncertain evwt happen does iiot vest until that event 
happens 

(2) A legacy bequeathed in case a specified uncertain 
c\ent shall not happen does not vest until the happening of 
that event becomes impossible 

(3) In either case, until the condition has been fulfilled, 
the interest of the legatee is called contingent 

Exception — Where a fund is bequeathed to any person 
upon his attaining a particular age, and the will also gives 
to him absolutely the income to arise from the fund before 
he reaches that age, or directs the income, or so much of it 
as may be necessary, to be applied for this benefit, the bequest 
of the fund is not contingent 

Illustjations 

(0 A legacy is bequeathed to D in case A B and C shall all die under 
the age of 18 D has a conUngent interest in the legacy until A B and C all 
die under 18 or one of them attains that age 

(n) A sum of money is bequeathed to A in case he shall attain the age of 

18 or when he shall attain the age of 18 As interest in the legacy is 

conUngent until the condition is fulfilled by his attaining that age 

(««) An estate is bequeathed to A for life and alter his death to B if B 

shall then be living but if B shall not then be living to C A B and C survive 

the testator B and C each take a conUngent mterest in the estate unUl the 
event which is to vest it in one or in the other has happened 

(ly) An estate is bequeathed as in the case last supposed. B dies in the 
lifetime of A and C Upon the death of B C acquires a v ested right to obtain 
possession of the estate upon A s death 

(y) A legacy is bequeathed to A when she shall attain the age of 18 or 
shall marry under that age with the consent of B with a proviso that if she 
neither attains 18 nor marries under that age with Bs consent the legacy shall 
go to C A and C each take a contingent interest in the legacy A attains the 
age of 18 A becomes absolutely entitled to the legacy although she may have 
married under 18 without the consent of B 

(ii) An estate is bequeathed to A unUl he shall marry and after that event 
to B B s mterest in the bequest is contingent until the condition is fulfilled by 
A s marrjnng 
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(vit) An estate is bequeathed to A until he shall take advantage of any law 
for the relief of insolvent debtors and after that event to B Bs interest in 
the bequest is contingent until A takes advantage of such a law 

(tun) An estate is bequeathed to A if he shall pay 500 rupees to B As 
interest in the bequest is contingent until he has paid 500 rupees to B 

(«) A leaves his farm of Sultanpur Khurd to B if B shall convey his own 
farm of Sultanpur Buzurg to C Bs interest in the bequest is contingent until 
he has convened the latter farm to C 

(x) A fund IS b^ueathed to A if B shall not marry C within five years 
after the testators death As interest in the legacy is contingent until the 
condition is fulfilled by the expiration of the live jears without Ba having 
married C or by the occurrence vvithm that penod of an event which makes the 
fulfilment of the condition impossible 

(xi) A fund 18 bequeathed to A if B shall not make any provision for him 
by will The legacy is contingent until Bs death 

(xiO A bequeaths to B 500 rupees a year upon his attaining the age of 18 
and directs that the interest or a competent part thereof shall be applied for 
his benefit until he reaches that age The legacy is vested 

(xni) A bequeaths to B 500 rupees when he shall attain the age of 18 
and directs that a certain sum out of another fund shall be applied for his 
maintenance until he arrives at that age The legacy is contingent 

Note — ^This section applies to Hindus Buddhists etc see sec 57 and 
Sch III It may be compared with sec 21 Transfer of Property Act 

139 Contingent interest — If the event upon which the legacy is 
directed to be paid be uncertain as to its taking place then the legacy becomes 
a conditional legacy and will not devolve on the executors or administrators of 
the legatee unless the condition be performed by the happening of the event— 
Swinburne Part 7 sec 23 PI 10 Williams on Executors 11th Edn p 977 
If a bequest is made to a person for life and then to such of his children as 
may survive him then dearly the condition of being alive at his death would 
be a condition precedent to the vesting itself and m such a case no child that 
does not so survive will acquire a vested interest in the bequest The obvious 
principle underlying this rule of construction is that though the death of the 
life tenant is certain still it is by no means certain that the donee will sumve 
the life tenant And if from the words of the gift (he intention of the testator 
IS clear that the persons taking should be only such persons as are alive at the 
death of the life tenant then it follows necessafily that it is a contingent gift 
contingent upon the donee surviving the life tenant Till such contingency is 
fulfilled there can be no vesting — Adams v A/t$ Gray 48 MLJ 707 AIR- 
1925 Mad 599 (602) 90 IC 5 A will ran as follows — Upon a son being 
adopted by my wife he shall upon the death of the v ife be entitled to all my 
prop rties If an adopted son be not procurable then my daughter s son N 
should he live in my dwelling house will be entitled to my properties Held 
that N had irerely a contingent interest dunng the widows lifetime the 
contingency on which he was to succeed being the death of the widow without 
adopting — Shyama Charon v Satup Chandra 17 CWN 39 (41) 14 IC 708 
Where a will provided that if the testator left a son that son would be the 
owner and possessor of his property that if he left no son his widow would 
be the owner and possessor thereof and that in the event of none of them 
existing his daughter would be the owner and possessor of the same and the 
testator died leavnng his widow and daughter but no son it was held that the 
widow would succeed to the property as absolute owner and the contingent 
interest given to the daughter had no diance of becoming vested because the 
event on the happening of which it could vest (tir the death of her mother) 
did not take place dunng the testators lifetime — Shea Shankar v Mtthana 5 
OLJ 606 48 I C 177 (178) No dojbt after her mothers death she could 
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succeed to the property of her mother (who wss given an absolute interest) 
but that was in her own right as heircw to her mother and not under the 
vmU — Ibid 

A Hindu died leaving a will which ran as follows I hereby authorise my 
wife to adopt a son In case of death of an adopted son my wife shall adopt 
one after another five sons in succession If my said wife dies without adopting 
a son or if such son predeceases her without leaving any male issue my estate 
after the death of the said wife shall pass to the sons of my sister who may be 
living at the time of my death There were two sons of the testators sister 
living at his death The wife adopted a son who predeceased her unmarried 
She then died Hdd that there was a valid conbngent gift m favour of the 
sisters sons, and on the death of the wife the property passed to them — 
Bhupendra v Amarendja 41 Cal 642 (648 655) 18 CWN 360 24 I C 458 
A devise upon trust of land toward*? the maintenance of the testators daughter 
until she should attain the age of 25 and from and after her attaining that 
age then upon trust for his said daughter creates a contingent interest in favour 
of the daughter unld she attains 25 — Doe d Cadogan v Euart 7 Ad El 63 d 
S imilarl> when the creation of the interest is subject to a condition precedent 
to be performed by the donee the interest is manifestly contingent until the 
condition IS fulfilled— P/irPPs V Williams 5 Sim. 44 Sec IlluslTalton (ij«) 

If a legacy is payable if and when a contingency occurs and if that contin 
gency occurs during the life time of the testator the legacy cannot be claimed 
under the will which speaks only from the dale of the death of the testator— 
Abdul SakuT v Abubakkar 54 Bom 358 AIR 1930 Bom 191 (200) 127 
IC 401 

140 Exception — ^Vhere a testator bequeaths a legacy to a person 
at a future time and either gives him the intermediate interest or directs it 
to be applied for his benefit the Court there considers the disposition of the 
interest to be an indication of the testators intention that the legatee should 
at all events have the principal and on this ground holds such legacy to be 
vested — Williams on Executor*? Ilth Edn p 982 Where the pnnapal is given 
at a distant epoch and the whole income is given m the meantime the Court 
leaning in favour of vesting has said that the whole thing is given — per Page 
Wood V C in Pearson v Dolman LR 3 Eq 315 (321) I do not know of 
any case in which the whole income has been absolutely given for maintenance 
and jet the legacj has been held not to be vested — per Jessel MR in Bolding 
V StTungell 45 L J Ch 208 Thu*? a testator gave £100 to T at the age of 
twenty one and directed the intermediate interest to be paid for his maintenance 
T died under 21 Held that tfus was a vested legacj the interest having been 
given for the benefit of T before his legacy became payable — Hoalh v Hoatk 
2 Br C C 4 A bequest was made of £1000 to C when he should have 
attained the age of 25 The testator empowered his executors and trustees to 
place the money at interest which he directed to be applied for the education 
of C as also a part of the principal to put him appprentice and remainder 
to be paid to him when he should have attamed the age of 25 and not before 
C died under that age Held that he torfw a vested interest and his personal 
representative was entitled to the legacy— Eoncreaw V Fonereau 3 Atk 645 

The words or so much of it as may be necessary clearly indicate that 
an estate would be vested even where a part of the income is directed to be 
applied for the benefit of the legatee— Ro/auboi v Coaasji 24 Bom.LR 1124 
AIR 1923 Bom 96 (102 104 ) 70 IC 178 So also if the trustee is given 
a discretion with reference to the appbcation of the income of the property 
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pending Its falling into po<-<v on the interest given 13 still a vi»tcd one Thus, 
where a icstntor directed his executors to rcaIl>^; the ircncy of the testator and 
invent j{ in public funds and provided (hat the dividends arising therefrom 
sliall be applied at the dnctftion of m> cxccutor^ towards the maintenance and 
education of m> children until each of my sons attains the age of twent> one 
>cars when his diarc of the dividends sliall be paid to him it was held that 
there was a vested gift to each son of lus sliarc of the collected monc>s — De 
Sou a \ U 12 Uora 137 

To bring a ease within this rxception there must be a direct gift of a 
particular fund to the legatee Uhcrc there is no eLrcct gift to the legatee (son) 
but only a direction to the executor to hand over not any particular fund but 
the whole of the remaining properties of die testator (whidi are unascertaui 
able) when Uic son comes of age and the income of die properties is not directed 
to be employed absolutely for the son bat die executor is directed to maintain 
the whole family of the testator out of that income and is autlionscd even to 
spend die corpus 0 / the properties for that purpose the cave docs not fall within 
the Exception and the bequest of the residue to Ihi. son is not vested but 
contingent on his attaining the age of majority— Ceacs;i v Ralanbai 49 Bom. 
167 (PC) 27 Bom L R. I AIR 1925 PC 27 (29) 84 I C 892 

rjios ^121 Where a bequest IS made only 

such incmbcrs of a class as shall 
bers of a class as shall have attained a particular age, a person 
have attained parucular attained that age Cannot 

iiavc a vested interest m the legacy 

lUuslration 

A fund IS bequeathed to such of the children of A as shall attain the age of 
18 with a direction that while any child of A shall be under the age of 28 
the income of the share to which it may be presumed he will be eventually 
entitled shall be applied for his maintenance and education No child of A 
who IS under the age of IS has a vested interest m the bequest 

Note This section appbes to Hindus Buddhists etc see see 5r and 

Sch III It may be compared viith sec 22 Transfer of Property Act 

141 Bequest to a class — When estates are not given to any one 
by name bat o such children as shall attain the age of 21 then the gift 
to such children is contingent and no child before attaining that age can have 
a vested interest — Fesling v Allen 5 Hare 573 Bull v Futchazd 1 Russ 213 
Leake v Robinson 2 Mer 363 Thomas v Wdbezjozce 31 Beav 299 II tlliams 

V Haythoine LR 6 Ch 782 Balhn \ BaUm 7 Cal 218 ( 223) 

Where words of contingency form part of the description of the class of 
p rsons to take eg a gift to those who shall attain the age of 21 the words 
must receive their natural construction and no estate would vest in any one 
till he attains that age In the absence of something pointing to a different 
construction or something in the will inconsistent with the literal construction 
a Court would not be justified m adopting any but the literal meaning — Balhn 

V Balhn 7 Cal 218 (223) 

As to the meaning of class see Notes under Sec 98 The rule in this section 
applies when the interest is created in favour of such members of a class as 
shall attain a particular age But where the testator has provided for all the 
members of a class the rule does not apply Thua where a testator gave his 
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residuary estate to trustees in trust lor his nephews and nieces to be paid in 
certain proportions and at certain limes (uz that the share of each nephew 
shall be paid to him upon his attaining the age of 21 years and the share of each 
ruece to be paid to her on her attaining the age of 21 or previously marrying) 
with benefit of sur\ivorship between them held that the legatees took vested 
interests subject to be divested on the death before the contingencies mentioned 
in the will happened and that the penod of distnbution alone was postponed 
but the bequests were valid — 1/asO* v Feigussan 4 Cal 304 following IKi/hawi 
V Claik 4 DeG & S 472 Similarly a gift to children when the youngest 
attains the age of 21 creates a vested interest in favour of every member who 
attains 21 although he may not live till the youngest attains 21 or the youngest 
may die under 21 — Re HunUr 1 Eq 295 Cooper \ Cooper 29 Beav 229 
Hughes V Hughes 3 Br C C 35 


CHAPTCR IX 


i • 

" \22 


Oi 

Where a 


Onerous bequests. 


Onerous Bequests 

bequest imposes an obligation on the 
legatee, he can take nothing by it unless 
he accepts it fully 


Section 10 


1865 


lUusUaltott 

A having shares in <X) a prosperous joint slock company and also shares 
in (Y) a joint stock company in difficulties in respect of which shares heavy 
calls are expected to be made bequeaths to B all his shares in joint stock com 
panics B refuses to accept the shares m (Y) He forfeits the shares in (X) 

Note —This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III It may be compared with the first para of Sec 127 Transfer of 
Property Act 

142 Pnnciple — The principle is that where onerous and beneficial 
properties are included in tlie same gilt the legatee cannot disclaim the onerous 
and accept the benefiaal unless the will manifests a sjfficient intention of the 
testator to the contrary — Williams on Executors (11th Edn ) pp 1187 1188 
This section lays down a rule of election that where a gift consists of several 
things some of which are burdened with an obligation he is put to his election 
either to accept the whole gift or not to accept anything at all 


123 Where a will contains two separate and indepen- section ii 
dent bequests to the same person, the Act x of 
and inde^Indent ^queftl legatee is at liberty to accept one of 
to same person may be them and refuse the Other, although the 
refij^ed^ I e ot er former may be beneficial and the latter 
onerous 

iUustratton 

A having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay dunng the term and which is higher than the 
house can be let for bequeaths to B the lease and a sum of mon / B refuses 
to accept the lease He titll not by this refusal forfeit the money 
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Note — This section applies to Hindus Buddhists etc. see Sec 57 and 
Sch III It may be compared with the first para of Sec 127 Transfer of 
Property Act 

143 Principle — This section also lays down a rule of election Where 
a testator makes two dtstmct bequests in the same will to the same person 
one of which happens to be onerous and the other benefiaal prma facte the 
legatee is entitled to disclaim the onerous legacy and to take the other — Gulhtte 
V Walrond 22 Ch D 573 Syer v Gladstone 30 Ch D 614 Re Loom [1910] 

2 Ch. 230 But in such cases it is a question of the intention of the te tator 
to be gathered from the will whether the legatee must elect to take all or none 
of the gifts in the will or whether he may accept the beneficial gifts and repu 
diate that which is burdensome — Talbot v Radnor 3 M & K 254 Warren v 
Rudall 1 J & H 1 Gulhru v Walrond 22 Ch D 573 


CHAPTER X 
Or Contingent Bequests 

on 111 124 \Vhere a legacy is given if a specified uncertain 

Bequest contingent event shall happen and no time IS meii- 
upon specified uncertain tioiied in the will for the occurrence 
event no time being e ^ ^ ^ i 

mentioned for its occur of that event, the legacy cannot take 

«nce effect, unless such event happens before 

the period when the fund bequeathed is payable or distri- 
butable 

Jlluslrations 

(0 A legacy is bequeathed to A and in case of his death to B If A 
sunives the testator the legacy to B docs not take eflect 

(ii) A legacy is bequeathed to A and m case of his death without children 
to B If A survives the testator or dies in his lifetime leaving a child the legacy 
to B docs not take clTccL 

(id) A legacy is bequeathed to A when and if he attains the age of IS 
and m case of his death to B A attains the age of 18 The legacy to B docs 
not take clTect 

(ii) A legacy is bequeathed to A for life and after his death to B and 
in case of B s death without children to C The words in case of B s dca*h 
without children are to be understood as meaning m case B dies without 
children during the lifetime of A. 

(t ) A legacy is bequeathed to A for 'ife and after his death to B *ind m 
ca.c of B s death, to C The words in ca<c of B s death arc to oe considmd 
as meaning in case 0 dies in the lifetime of V 

Note —This section applies to Hindus Buddhists, etc ; «ee 57 and 
Sch. Ill It may be compared with sec 23 Transfer of Property \cf 

144 Scope of section — ^This section applies where there is a gift on 
an uncertain contwiency and the ci)ntiii,,enc} tides p’ace before the death of the 
tc^ator so that the gift may tale effect Thjs, if a legacy is bequeathed by 
\ to his brother* widow B 'nd m the exent of her death during lie testator's 
We to the testators brollicrs (ba^hter K thi* «ction applie*, because the gift 
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to the niece depends upon the happening of a qjeafied uncertain event (death 
of the brothers widow taking place in the testators bfetime) But if a legacy 
IS bequeathed to the brothers widow B and on her death to the niece K and 
the death of the widow does not taVe place during the testators life this section 
does not apply and the result is that there are successive interests to B and K 
This section applies when there is a substanltal gtft eg when there is a gift 
to K in the event of her mother B predeceasing the testator and not when 
there is a gift of successue interests t« gift to B which is followed after her 
death by the gift to K — Hatendra v Basanta 22 CWN 689 (691) 43 IC 991 

This section applies to bequests of all descriptions of property there being 
no difference in India between real and personal property — Natendra v hamal 
basint 23 Cal 563 (573) (PC) 

This section applies only when the prior bequest is capable of taking effect 
and IS not void ab tmlw If a bequest has failed ab tmtw the principle of 
8CC 116 (now sec 129) applies Thus where a Hindu testator gave his property 
to a son to be adopted by his widow and on his djing without male issue during 
the lifetime of the widow then to his daughters and the power to adopt given 
to Uie widow became void held that the gift to the daughters took effect as the 
contingency on which that gift depended happened before the death of the 
testator the bequest to the adopted son failing ab tmlw — Badha Ptasad v Ranee 
^ram 33 Cal 947 (964) 10 CWN 695 

This section does not embody simply a rule of construction for giving effect 
to the intention of the testator It lays down a hard and fast rule regulating 
the validity of certain classes of contingent bequests which must be applied 
wherever it is applicable will out speculating on the intention of the testator 
The language of Illustrations (iv) and (v) does not control the meaning of the 
section — MonohuT v Kastsuar 3 CWN 478 (482) The rule laid down in this 
scnion IS a statutory rule of construction which the Courts arc bound to follow 
It IS not a rule of construction which can be contradicted by other evidence 
appeanng on the face of Uie will— Nis/arini v Behaty Lai 19 CWN 52 (54) 
27 I C 239 This section does not contain any expression such as unless a 
contrary intention appears by the will such an expression should not therefore 
be implied Even an expressed declaration of the testator cannot be allowed 
to control the plain meaning of the section— iVarcndro v Kamalbasini 23 Cal 
563 ( 573) (PC) 

The word fund means the estate of the testator 

145 ''No tune is mentioned,” etc. — Period of distribution — 
Tins section embodies what is known as Kule No 4 m Eduards v Eduards 
(1852) 15 Beav 3o7 which was enunciated by Sir John Romilly m the follow 
ing words — Where Uicre is an absolute gilt to vest in possession at a future 
time and a gift over in case the legatee should die without issje living at his 
decease this prtma Jacic is to be taken to mean if he should die without issue 
before he is entitled to call for delivery as it would be very inconvenient that 
after delivery the subject of the gift should be liable to go over 

This rule has been modified by 'lubscquent rulings of the House of Lords, 
tir 0 Mahoney \ Burdelt (1874) 7 H L 388 /ngrom v SouUen (1874) 7 
H L 403 But in cases to which sec 124 Indian Succession Act applies, this 
section sliould be given its full effect instead of having recourse to the English 
nuUiontics. See Satya Ranjan \ Annapurna 48 CLJ 523 A.I R. 1929 Cat 
145 (147) 114 I C. 666 humud AruAmi > Jogendra 21 CWN 834 ( 8o8), 
41 IC 511 

S-23 
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penod of distnbution being the death of the testator and the adopted son having 
died after that period the gift over to the nephews did not take effect — Salya 
J?an;aK \ Annapurna 48CLJ 523 AIR 1929 Cal 145 (148) 114 IC 666 

A testator m his will authorised his wife to adopt a son and in case of death 
of an adopted son to adopt one after another five sons in succession The will 
further provnded that if my said wife dies without adopting a son or if such 
adopted son predeceases her without leaving any male issue my estate after the 
death of my said wife shall pass to my sisters sons. Held that the testator 
distinctly declared the penod of distnbution to be the date of death of his wife 
and not the date of his own death that is if the wife died without adoptmg a 
son or if the adopted -on pred ceased her without leaving any male issue then 
after the death of his wife the property should pass to the nephews This 
section was not applicable and the bequest to the nephews was not affected by 
this section and must take effect — Bhupendta v Amarendra 41 Cal 642 (647) 
18 CWN 360 24 IC 458 affirmed on appeal 43 Cal 432 (441) (PC) 20 
C W N 169 34 I C 892 

A testator bequeathed his properties absolutely to his sons J and P and 
provided that if P had a on half the property should be made over to that son 
on his attaining 21 and m case P had no son then J should give his son to P 
as palak (adopted son) and that all the clauses of the will would be applicable 
to such palak. The testator died m 1866 leaving P and J In 1897 P died 
without leaving a son and without adopting any son but after his death J gave 
his son B as palak to P Held that P took an absolute estate which passed to 
hts legal heirs and the gift over to B (the adopted son) did not taJve effect 
The penod of distnbution was the date of the testators death The bequest to 
the palak son was to take effect on the happening of an uncertain event vti if 
no son was born to P So long as P was abve there was a possibility of his 
having male issue and until his death without male issue there was no chance 
of B becoming a palak son It follows therefore that the event on the happening 
of which the legacy to B was to take effect did not occur before the testators 
death (which was the penod of distnbution) — Jehangtr v Kaikhusru 13 Bom 
LR 141 9 IC 951 (955) affirmed by the Privy Council 39 Bom 296 (PC) 
17 Bom L R. 197 19 C W N 426 

The testator made a will bequeathing his share to his daughter and appoint 
ing the plaintiff as his executor who was to make over the estate to his daughter 
on her attaining majonty There was a provision m the will that if the daughter 
died without children then the plamtiff would get the properties. Held that 
It was impossible in this case to say that the penod of distnbubon would be the 
death of the daughter unless it could be held that the daughter took less than 
an absolute mtere t. As the daughter took an absolute interest the penod of 
distribution under the terms of the will could not be postponed later than either 
the date of the death of the testator or the date when the daughter attained 
majonty whichever event happened later The gift to the plaintiff could take 
effect if the daughter died dunng the testator s life time or if she died during 
her minontj, The daughter having survived the testator and having attained 
majonty the plaintiff took no interest m the property under the will — Kumud 
Krishna v Jogendra 21 CWN 854 {858 859) 26 C L J 250 41 I C 511 A 
testator bequeathed a portion of his property to his son and provided that if the son 
died without marrying or if marned without a lineal heir his share should revert 
to his surviving asters or other heirs The testator died leaving three daughters 
and a son Held that the period of distnbution was the death of the testator 
and as tlie unce-tam event contemplated in the will (namely the testators son 
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d>ing without marrying or if mamed witliout leaving a hneal heir) did not take 
place before the period of distnbution the gift over to the daughters did not 
take effect and the gift to the son became indefeasible at the death of the testator 
—Saidar Nomoji v PulUbai 37 Bom 644 15 BomLR 352 19 I C 832 (834) 
146 Cases — IVhere there was a bequest to an adopted son and on his 
death and until another adoption was made the estate was bequeathed to the 
testators widow and no tune was mentioned in the will for the happening of 
the death of the adopted son and the adopted son was Imng at the testators 
death held that as the adopted son survived the period of distribution the event 
specified in the will (le the death of the adopted son) did not happen before 
the period of distribution and the gift over to the widow could not take effect — 
Manikyamala v Nanda Kumar 33 Cal 1306 (1314) 11 CWN 12 Where 
a testator gave his residuary estate to his two sons to be divided between them 
in equal shares but pro tided that if his viinfe should subsequently beget a son 
he should also get a share and no such son was bom before the period of dis- 
tribution held that each of the sons took an absolute estate in half share of the 
residuary estate — Damodardas v Da\abhat 22 Bom 833 ( 841) (PC) ^Vhe^e 
a testator bequeathed his property to his three sons and in the event of any one 
dying sonless to the survivors m equal shares and at the death of the testator 
all the three sons were living held that the time of distribution was the date 
of the testators death and as the specified uncertain event iuz the event of a 
son dying sonless) on which the legacy to the survivors was given contingently 
had not happened before the period of distribution the legacy to the survivors 
(in case of one of the sons dying after the death of the testator) could not take 
effect and that the original gift to the testators three sons was absolute to each 
in equal shares and indefeasible on his death— A^arcfidro v Kamalbastm 23 Cal 
563 (571 573) (PC) Where the will directed that the testators daughters 
would come into possession of his properties in equal shares and there was a 
further provision that in case of an> of the daughters dying childless her share 
should devolve tn equal shares upon the surviving daughters held that this 
provision of survivorship applied onI> in the case of a daughter dying during the 
testators lifetime and did not take effect if a daughter died several jears 
after the testators death — Lda Ramjeuan v Dal Koer 24 Cal 406 (410) 

A gift over to a person in the event of a minor legatee not having attained full age 
IS valid The specified uncertain event in this case under this section is the 
failure of the minor to attain his roajonty — Durga Pershad v Raghunandan 
19 CWN 439 (442) 23 I C 597 

A will contained the following provisions — But nevertheless in the event 
of any son or sons son dying without leaving male issue surviving him the other 
of my son or sons or son s sons living at the time shall be equally entitled 
to his or their share of the property as he or they should inherit under the 
Hindu Law The testator died leaving two sons S and A Thereafter S died 
leaving a widow but no male issue The question was whether there was a 
valid gift over of the share of S to A or whether the gift to S had become 
absolute at the death of the testator descending on the death of S to his 
widow It was held that the event of a son or sons son dying without male 
issue referred to in the will was the death of one who had taken something 
under the orginal gift contained in it that is to say a death which must take 
place alter the death of the testator {te after the period of distribution) 

That being so this section did not apply but that the case was governed by 
sec. 131 and the pft over to A was perfectly valid — Indira Ram v Akshoy 
Kumar 60 Cal 554 (PC), 37 CWN 153 (161 162) AIR 1932 PC 269, 
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140 I C 433 affirming Akshoy v Indita Ram 5b C L J 417 AIR 

1931 Cal 499 135 I C 868 

B> a \m 11 the testator bequeathed his estate to his N\idow and his two 
daughters in law and then provided as follows — In case the said three females 
die -M son of R my brotJier s son shall be the heir and possessor of those 
properties All the three ladies survived the testator Held that sec 124 would 
operate so as to bar the nght of M to lake under the will because the event 
on the happening of which the estate of the testator became payable to M 
(i« the death of the three ladies) did not happen before the death of the 
testator (that being the time when the estate become dtstnbutable)— Acmla 
Prasad v Murli 7 PLT 631 94 I C 750 AIR 1926 Pat 356 

A testator bequeathed his properties to his two daughters providing that 
they sliould enjoy the income of his properties without division or alienation 
but that if they had issue they should divide the properties equally and also 
that those that had no issue could only enjoy the income those having issue 
enjoying the whole properties Held that the birth of the issue was the event 
on which the absolute gift of a half share to cither ebughter was to take effect 
and that the words have issue should not be construed as leave issue and 
«io if one of the daughters had issue but that issue died in her life time that 
daughter took an absolute and heritable estate which after her death would go 
to her own heir and not to her surviving sister— Cunisanji v Snakamt 18 Mad 
347 (357 358) (PC) 

A Hindu in his will provided as follows — I bequeath to both of jou 
(the testators wife and niece) the rest of the properties with power of sale gift 
etc if b} the will of God one of you should die before the other whoever will 
survive will hold and enjoy the whole of the property Held that the survivor 
^ip mentioned in the will referred to survivorship at the death of the testators 
death (which must be taken to be the penod of distnbuiion) and the widow 
having survived the period of distribution took an absolute estate— i^isfartni v 
Behary Lai 19 CWN 52 (54) 27 IC 239 A testator gave his property to 
his son R and a clause m the will provided should R die and should he 
then leave a son such son shall afterwards be the owner thereof It was 
contended that this clause should be construed as if R should die before the 
death of the testator and that as the specified uncertain event vu. the death 
of R before the death of the testator did not happen (R having survived the 
te tator) this clause in the will was inoperative Held that that clause should 
not be so construed as to mean that the testator had in his mmd the possibility 
of the death of R before bis own death and this section was inapplicable The 
case was covered by sec 113 that is R took an estate for life and after his 
death the whole of the remaining interest went to Rs sons (who were not in 
existence at the testators death) — Gulbajt \ Rustomjt 49 Bom 478 27 Bom 
L R 380 AIR 1925 Bom 282 (286 287) 

The testator bequeathed to his daughter A an annuity which in the event 
of her death was to pass to her heirs A died after the testator Held that 
this section did not apply and A s heirs were entitled to the annuity They 
were not precluded from claiming the annuity by reason of A having survived 
the testator The will should not be so construed as to mean that As heirs 
V ould be entitled to the annuity only if A died during the life time of the 
testator— Cwj awowt v Debt Prosanna 23 CWN 1038 54 I C 897 A Hindu 
died leaving a will in which he made provisioD for his wives and daughters 
who survived him. The clause providing for the daughters was tVhen they 
Will be marned and if they desire to live m separate houses the person iq 



182 


THE INDIAN SUCCESSION ACT 


[Sec 125 


whose management my properly will be at the time will make separate houses 
lor them from the income of ray property For the maintenance of each of 
my daughters I fix an allowance of Rs. ftX) a year As long as the daughters 
will live in separate houses they will get the fixed allowances The daughters 
married and lived in separate houses In suits for their allowances it was 
contended that the bequests to them were given in the uncertain event of 
their marnage and as that event did not happen until after the death of the 
testator the bequests were void by reason of this section Held o\erruhng this 
contention that the payment of the maintenance was not made contingent on 
the marnage of the daughters The will dealt with the maintenance m a 
clause which stood by itself and which must be read by itself That clause 
contained no reference to marnage or to any other future event This section 
therefore had no bearing on the construction to be put on the bequest — Chundra 
Ktshore v Prasanna Kumaii 38 Cal 327 (333) (PC) 15 CWN 121 13 
C L J 58 9 I C 122 

A testator directed that his wife and daughter should each have an absolute 
interest m the property and he further provided that if my wife dies before 
my daughter shall get the property The testator died leaving his widow and 
daughter both Held that this section applied Whether the wife would die 
in the lifetime of the testator or after him was an uncertain event and the 
daughter was allowed the interest that was given to her by the will (re absolute 
interest) only m case the wife died in the life time of the testator But as 
the wife survived the testator she took an absolute interest and after her death 
the daughter had only a life mteresl according to Hindu Law— /agat Bi]oy v 
Tommddt 44 Cal 181 (184) 39 I C 228 

11 , 125 Where a bequest is made to such of certain 

in 112 I fi L 

:of ^ . t. , persons as shall be surviving at some 

Bequest to such of*^ 

certain persons as shall be period, but the exact period IS not speci- 
survmng at some period legacy shall go to such of them 

not speci e as ( 7 f<? alive at the time of payment or 

distribution, unless a contrary intention appears by the will 

lUushattons 

(i) Property is bequeathed to A and B to be equally divided between 
tliem or to the survivor tlwan M both k awd B swrvvvt the ttstator the. 
legacy is equally divided between them If A dies before the testator and B 
survives the testator it goes to B 

(ii) Property is bequeathed to A for life and after his death to B and 
C to be equally ivided between them or to the survivor of them B dies 
during the life of A C survives A At A s death the legacy goes to C 

(ill) Property is bequeathed to A for life and after his death to B and C 
or the survivor with a directum that if B should not survive the testator his 
children are to stand in his place C dies during the life of the testator B 
survives the testator but dies in ihe hfe time of A The legacy goes to the 
representative of B 

(it) Property is bequeathed to A for life and after his death to B and C 
With a direction that in case either of them dies in the life time of A the whole 
shall go to the survivor B dies in the life time of A Afterwards C dies in the 
life lime of A The legacy goes to the representative of C 

Note This section applies to Hindu Buddhists etc. see Sec 57 and 

Sch III It may be compared with sec 24 Transfer of Property Act 
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CHAPTER XI 

Ol CONDlTlONAI, Bl QUESTS 

Bequest upon impos- 126 \ bequest iipon an impossible 

able condition Condition IS void 

lllusttattons 

(i) An estate is bequeathed to A on condition that he shall walk lOO miles 
in an hour TTie bequest is void. 

(lO A bequeaths 500 rupees to B on condition that he shall marry As 
daughter As daughter was dead at the date of the will The bequest is void 

Note This section applies to Hindu Buddhists etc see Sec 57 and 

Sch III It may be compared with sec 25 Transfer of Property Act 

147 Condition precedent and condition subsequent — 'I'hc 
condition referred to in this section is a condition precedent The following 
are the points of distinction between a condition precedent and a condition 
subsequent — 

(1) A condition precedent is one which must happen before the estate can 
commence A condition iubsequeni is one b> the happening of which an existing 
estate will be divested 

(2) ^Vherc the condition is precedent the estate is not m the grantee until 
the condition is performed but where the condition is subsequent the estate 
immediately vests in the grantee and rcmauis m him till the condition is broken 
■^Wyme v Wynne (1840 ) 2 M & G 8 (at p 14) 

(3) In the case of a condition precedent being or becoming impossible to 
be performed or being immoral or opposed to public policy the estate will not 
arise and the bequest will be void (Sec secs 126 127) But m the case of 
an impossible or immoral condition subsequent the estate will be or becomes 
absolute and the condition will be ignored Thus if a gift is made with a 
condition super added that the donee shall marry a certain person on or before 
she attained the age of 21 and the person named died before she attained that 
age it was held that the fulfilment of the condition subsequent having become 
impossible the estate became absolute — Thomas v Honell 1 Salk 170 Graydon 
V Htebs (1739) 2 Atk 16 Darley v Longuorthy 3 Browns (PC) 359 
Jarman on Wills Vol II p 12 A gift to which an immoral condition is 
subsequently attached remains a good pft though the condition is void — Ram 
Sarup V Beta 6 All 313 (PC) 

(4) A condition subsequent must be stnctlj fulfilled (sec 132) but a 
condition precedent is fulfilled if it is substantially complied with (sec 128) 

148 Construction — Whether a condition is a condition precedent or 
subsequent is a question of construction in each case — Rabtnsan v tVheelnght 
(1855 ) 6 DeG M & G 53S Dujjifld v Duffitld 3 Bli N S 260 Acherley v 
Vernon (1720) 3 Bro P C 107 No words are necessary to make a condition 
precedent The same words would make a condition precedent or subsequent 
according to the nature of the thing and the intention of the parties — per Willc° 
CJ in Acherley v \eTnon supra A condition which involves anything in the 
nature of a consideration is in general a condition precedent— /did Fitzgerald v 
Ryan (18^9) 2 Ir 637 But where the condition requires something to be done 
which will take time the Court will be in favour of treating it as a condition 
subsequent— Theobald on Wills (6th Edn ) p 546 Popkam v Bamfield \ 
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Vcrn 79 1/ ihc language ot the insUumcnl leaves il in doubt whether a condi 

lion la intended to be prcceduit or subsequent the Court prefers the latter — 
Coodhatt \ Woodhiod (1903| 1 Ch 749 

Kd Impossible condition — ^Tlic fulfilment of a condition may 
become impossible cillicr at tlic tune the interest is created or subsequently, 
but in either ease the bequest will fail See Jarman on ^VlIIs \ol 2 p 12 
When the fulfilment of a condition bemmes impossible b> act of God the 
condition becomes \Qid and the bequest tads—Ibtd p 13 But il the per 
formance of Uic condition becomes impossible by the fraud of a person interested 
in tile non fulfilment of the condition the condition shall as against him be 
deemed to have been fulfilled see section 137 

Where a bequest was made conditional on re excavation of a certain tank 
by the legatee and tlic condition became impossible b> reason of tJie testator 
himself re excavating the tank after the date of the will held that the bequest 
failed and the legatee could not take anything under the will Although it is 
true tliat on general principle the donee ought to be discharged of the condition 
where the testator him elf has put the performance out of the power of the 
donee still the intention of the testator cannot be ignored The intention (as 
gathered from the terms of the will) being that the water difficulty of the people 
of the locality should be removed by re excavating the tank and the essence of 
the intention being that the legacy should be applied in the re excavation of 
the tank the impracticability of performance of the condition by the legatee 
by reason of the performance of the act by the testator himself became a bar 
to the claim of the legatee— v Mitnaltm 48 Cal 1100 (1103 ) 26 
CWN 378 AIR 1922 Cal 116 64 I C 977 )Vhere a condition precedent 
becomes impossible to be performed even though there be no fault or laches on 
the parf of the devisee hitnseif the devise fails— /bid (at p 1104) Lowther \ 
Cavendish (1857) 1 Eden 99 (116) Pneslty v Holgale (1857 ) 3 K & J 286 

But where no such motive or intention appears in the will the impossibility 
of (ulfilment of the condition by reason of the act ot the testator discharges 
the condition Thus a testator in his will provided that if his wife lived per 
manently in his family dwelling hou e she v ould get for her maintenance Rs 50 
per month but that she would forfeit the gift by residing m her fathers house 
and there v»as also a statement in the will that he had then no family dwelling 
house but he intended to build one and if he did not do so his executors 
should build a family dwelling house if they thought necessary There was no 
family dwelling house at the time of the testators death nor any built later 
Held that as no family dwelbng house was built by the testator or fay the 
executors the widow was entitled to the annuity even if she lived in her fathers 
house or elsewhere — SaltsH Chandia v Satat Sundaji 38 I C 103 (Cal ) 

n 114 127 A bequest upon a condition, the fulfilment of 

of Bequest upon illegal or which would be contrar} to law or to 
immoral conaition morality, IS \o:d 

lllustTOttons 

(0 A bequeaths 500 rupees to B on condition that he shall murder C The 
bequest is void 

(ii) A bequeaths 5 000 rupees to his mece if she will desert her husband 
The bequest is void 

Note ^This section apNics to Hindus Buddhists etc see Sec 57 and 

Sch III It may be compared with sec 25 Transfer of Property Act 
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ISO Contrary to law, etc — A condition m absolute restraint of 
marriage is void— Si/oram v Ahcree 11 BLR 129 Peinm v Lyon (1807 ) 9 
East 170 Janes \ Jones (1876) 1 QBD 279 Dashuood v Bulkeley (1804) 
10 Ves 230 See also sec 36 Indian Contract Act Bjt a condition that 
marriage shall not be entered into before attaining the age of 21 or any other 

reasonable age is valid — Stackpole v Beaumont (1796) 3 Ves 89 so also a 

condition that the grantors consent shall be taken fa fore marriage is not void — 
Chaunceyv Graydon (1743) 2 Atk 616 Where a testator m his will bequeatlied 
a certain portion of his propertj to his granddaughter (sons daughter) but 
imposed a condition that slie would be divested of the bequest if she marned 
within the lifetime of her father sudi a condition was not void Under no 
reasonable construction of the clause it can be said that the condition was 
contrary to law or morality if the lady was not married at the date of her 
fathers death The intention of the testator was that it would be the recog 
msed duty of hts son to see to a suitable marriage of his daughter during his 

life time and that if it was done that would be a sufficient provision for her 

and no disposition of property m her favour was necessary It cannot be said 
that sjch a provision tends to penalize her marriage and js consequently hit by 
sec 127 — CoAcmv Cohen 59 Cal 102 AIR 1932 Cal 350 (351) 137 I C 482 
not following In re Lanyon (1927) 2 Ch 264 

A bequest under a will made conditional on the continuance m future of 
immoral relations between the legatee and the testator is void b/ reason of such 
condition The fact that the will spoke only from the date of the testators 
death, when the consideration had become past and performed and that past 
cohabitation is a good consideration is not a ground (or validating the bequest 
because at the time when the will was made the condition precedent to the 
gift was future cohabitation— Tu^arammo v Sttaramasami 23 Mad 613 (615) 

Conditions which are illegal or contrary to the policy of the law are void — 
Egerion v Earl Brounlow 4 HL 1 A condition that if the benehciary enter 
into the military or naval services of the Crown he will be divested of the 
property is void as against public pwlicy— /« re Beard (1908) 1 Ch 383 A 
gift over m the event of a ^ange of religion by the legatee is valid— //odgson 
V Haljord 11 Ch D 959 Conditions which require the separation of husband 
and wife are invalid Conditions decreasing an annuity if the annuitant again 
lives with her husband or increasing a legacy to a husband in the event of a 
separation from his wife are invalid — Bean v Griffiths 1 Jur (NS) 1045 
CarluTighl v Cartnright 3 D M & G 982 WtJktnson v Wilkinson 12 Eq 
604 A condition which places a limitation to endure dunng the separation 
of husband and wife is wholly \otd—/rr re Maare 39 Ch D 116 Conditions 
not to dispute a will are valid if the will is unsuccessfully disputed. But it 
will not avail to make an invalid disposition good — Cooke v Turner 15 M & W 
727 Eianturel V Eianturcl LR 6 (PC) 1 Steienson \ Abingdon 11 WR. 
935 

yT-l 128 Where a will imposes a condition to be fulfilled 

Fulfilment of condi the legatee can take a vested 

tion precedent to vesung interest 111 thc tiling bequeathed, the 
® ' condition shall be considered to have 

been fulfilled if it has been substantially complied with 

Illusttaiwns 

(i) A legatt IS bequeathed to A on condition that he shall marry with the 
consent of B C D and E. A mames with the wnUen Consent of B C 
S-24 
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[ srcscnt at the marnai;.e D <«nds a present to A previous to the marnage. E 
las been ncr'«nall> informed b> A of his intentions and has made no objection. 
A lias fulnllcd the condition 

(ti) A Icgac) is bequeathed to A on condition that he shall marry with the 
consent of B C and D D dies. A marries with the consent of B and C A 
has fulfilled the condition 

(ill) A legacy is bcqucatlied (o A on condition that he shall marry with 
the consent of B C and D A marries in the life time of D C and D with the 
consent of B and C only A has not fuihllcd the condition 

(ii) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B C and D A obtains tlic unconditional assent of B C and D 
to his marnage willi E Afterwards B C and D capnaously retract tlieir 
consent. A marncs E A has fulfilled tlie condition 

(u) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B C and D A marries without the consent of B C and D but 
obtains their consent after the marnage A has not fulfilled the conditioiL 

(ti) A makes hia will whereby he bequeaths a sum of money to B if B 
shall marry with the consent of As executors. B marries dunng the life time of 
A and A aftenvards expresses his approbation of the marnage A dies. The 
bequest to B takes effect 

(till) A legacy is bequeathed to A if he executes a certain document within 
a time specified in the will The document is executed by A withm a reasonable 
time but not within the lime speafied m the will A has not performed the 
condition and is not entitled to receive the legacy 

No*e ~Thi3 section applies to Hindus Buddhists etc see Sec 57 and 
Sch III It may be compared with section 26 Transfer of Property Act 

151 Fulfilment of condition precedent —This section is based 
upon tlie principle of favorring the early vesting of estates. See Scot/ \ Tyler 
2 W & T L C 146 This section and the next lay down the doctnne of cy pres 
with reference to the fulfilment of a condition precedent It is sufficient if a 
condition precedent is performed ey t^cs te so performed as to substantially 
fulfil the testator s intention see Williams on Executors 11th Edn p 1013 

A condition precedent is fulfiled if it is subitanlially complied with but a 
condition subsequent must be strictly fulfilled (sec 132) 

Conditions subsequent that go m defea^nce shall be taken strictly for 
they are odious and therefore unless they are strictly fulfilled the ulterior dis 
po ition shall not take effect Bjt m the case of a condition precedent as the 
estate cannot commence until the condition is performed the condition is bene 
ficial as creating an estate and ought to be constnied favourably — Scott v Tyler 
(1787) 2 W & T L C p 146 The law is always in favour of \esting of 
estates {Taylor v Graham 3 App Cas 1287) and a condition precedent should 
be taken in favour of the devisee 

Where a testator bequeathed a legacy to his brother and nephew on condt 
tion that the legatees should humbly apply for subsistence but the legatees 
instead of humbly applying clauned as of right and claimed twelve times the 
amount of the bequest as maintenance suitable to their dignity held that 
the condition was not complied wnth and the bequest failed — Veerabkadra v 
Chrannii 28 Mad 173 (ISO 181) (PC) 

Where a house is given on condition of residence therein but no manner or 
period of residence is prescribed the occasional use of the house and keeping an 
establishment therein with the intention of using it again as residence is a 
sufficient compliance with the condition — Tagore v Tagore 1 I A 387 14 B L R 
60 22 W R 377 A condition of residence implies personal residence but it 
may be satisfied by keeping up an establishment at the house and visiting it 
occasionally though without passmg the mght there — Malcott v Boalfield Kay 
534 It <jr«er v Motr 25 Ch D 60?, 
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Where there is a legacy on condition of the legatee marrying with the consent 
tn uritiiig of a certain person oral consent will be sufficient to fulfil the condi 
tion— Sco« V Tiler (1787) 2 W S. T LC 146 2 Bro C C 433 Where 
consent of several persons is prescribed consent of the majority is sufficient 
Thus where the consent of tlie trustees or executors is conditioned and one 
trustee or executor disclaims it is suffiaent to obtain the consent of the majority 
— WoTthinston V Eians (1823) 1 L J Ch 126 24 R R 160 

Ui) 

^ f 129 Where there is a bequest to one person and a sectioniif 
Bequest to A and on b^quest of the Same thing to another Act X of 
failure of pnor bequest if the prior bequest shall fail, the 
® second bequest shall take effect upon 

the failure of the pnor bequest although the failure may 
not have occurred in the manner contemplated by the testa- 
tor 


(0 A bequeathed a sum of money to his own children surviving him and 
if they all die under 18 to B A dies without having ever had a child The 
bequest to B takes effect 

(lO A bequeathed a sum of money to B on condition that he shall execute 
a certain document within three months after As death and if he should 
neglect to do so to C B dies m the testator s life time The bequest to C 
takes effect 

Note ~-This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III It may be compared with the first para of sec 27 Transfer of Property 
Act 

152 Acceleration — This section enunaates the doctnne of accelera 
tion A gift in remainder expectant on the termination of an estate for life 
does not fail but is accelerated by reason of the gift of such prior life estate 
not taking effect — Ajudhta v Rakhman 10 Cal 482 (488) (PC) following 
Lainson v Lamson 18 Beav 1 Where m a senes of successive limitations a 
particular estate is void ab tmtio the remainder which is immediately expectant 
upon such estate accelerates Thjs where there was a gift to the testators 
daughter of real and personal estate during her lifo'time and after her decease 
the property to be equally divided between her children on their coming of age 
and the gift to the daughter was void on account of her having attested the 
will it was held that the gift to the children was accelerated and took effect 
immediately — Jully v Jacobs (1876) 3 Ch D 703 

So also where the pnor estate is revoked by the donor and thus fails the 
remainder immediately expectant upon it accelerates — Fell v Btddolpb (1875) 
L R 10 C P 701 

When there is a gift to a legatee with a gift over if the legatee neglects to 
perform a condition the gift ov^r takes effect if the legatee never comes into 
existence or dies before the testator or if the gift to the legatee is itself void 
so that the legatee is never able to perform the condition and thus the pnor 
disposition fails— v Edge 1 Salk 229 Aielyn v Ward (1749) 
1 Ves. 420 Re Greens Estate (1860) 29 L J Ch 716 Thus where there was 
a devise on condition that the devisee should execute a lease in three months 
after the testators death but if he should neglect to do so the devise was to 
go over and the devisee died in the hfe-tune of the testator the devise over 
was held to take effect — Aieljn v Ward supra 
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Under this section the second bequest takes effect upon the failure of the 
prior bequest although the failure may not have occurred :« [he manner con 
templaCcd by the testator In other uorck the clause of apparent condition is 
regarded as a clause of conditional limitation so as not to require that the 
very event on which the gift is made contingent must be fulfilled with strict 
exactness but regard is had to the substantial effect of the contingency speahed 
This IS the rule laid down in /ones v Westcome (1711) 1 Eq Cas Abr 245 
Meadoiis v Parry (1812) 1 V & B 124 Murray v Jones (1813) 2 V & B 
313 Aielyn v Ward (1749) 1 Ves. 420 Where a testator made a gift to a 
son to be adopted by his widow and on his death without issue in the widows 
life time to his daughters and the power of adoption given to the widow became 
void held that the executory gilt to the daughters took effect as the prior gift 
faded ab tnUto by reason of its object never coming into existence though it 
did not fad m the particular manner mdicated in the will — Radha Prasad v 
Ranee Mam 33 Cal 947 ( 963) 10 CWN 695 

A devise was made by X to his child en centre sa mere under the mis 
apprehension that his wife was enctente and if such child died before a certain 
age then a gift to another When it was found that the wife was not enctente 
the ulterior estate became accelerated and did not become void — Wtns v 
Art grave 8 H L C 183 Hall \ Warren 9 H L C 420 Jones v nestcomb 
1 Eq Cas Abr 245 Where a testator directed that if his wife (who was 
pregnant at the time) should bring forth a -on his property should go to the 
son and if a daughter she should only have a right of maintenance and that 
if the son bom should die before attaining age the property should go over to 
the testators brother N and the wife gave birth to a daughter held that the 
gift over in favour of N took effect on failure of the gift to the son even though 
such failure was not in the precise manner expressed m the terms of the gift— 
Okhoymoney v Nilmoney 15 Cal 282 (291) ^Vhere a testator provided that 
if his son died a minor and his widow survived him she would acquire the 
property before the two daughters but the widow predeceased the son (te 
the event did not happen in the exact order contemplated by the testator) 
held that this fact did not deprive the two daughters of the benefit of the legacy 
given to them by the testator — Dmsa Prasad v Ragku Nandan 19 CWN 
439 (442) 23 I C 597 

' \ 130 Where the will shows an intention that the second 
When second bequest Muest shall take effect only in the 
not to take effect on event of the first bequest failing in a 
failure of first particular manner, the second bequest 

shall not take effect, unless the prior bequest fails in that 
particular manner 


Illuslratton 

A makes a bequest to his wife but in case she should die in his bfe time 
bequeaths to B that which he has bequeathed to her A and Ins wife pensh 
together under circumstances which make it impossible to prove that she died 
before him the bequest to B does not take effect 

153 This section applies to Hindus Buddhists, etc see Sec 57 and 
Sch. Ill It may be compared with the second para of sec 27 Transfer of 
Property Act The lUus ration to this section is taken from Underwood v 
Ui«g 4 DcG & G 633 
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Wh V er the \ ords plainly import a condition as in the testator s contempla 
tion and vhere tliat condition cannot be understood to ha\e been substantially 
complcd \vitli by the event which has actually happened the gilt over fails— 
Willians on Executors 11th Edn p 1017 

This ection qualifies to some extent the rale in sec 129 But unless there 
are express words (or necessary implication) showing the intention of the 
testator that the gdt over shall not take effect unless the condition on which the 
gift IS made contingent is fulfilled with strict exactness the general rale in sec. 129 
V ill have operation and the gift over will take effect on failure of the prior 
bequest — Rad ha Prasad v Ranee Mam 33 Cal 947 (963) lOCWN 695 

A Hindu made a '>'ill which provided I give and bequeath the whole of 
the re iduary estate to mj grandson or grandsons who may be bom or will be 
bom to my son K within ten years after my death if there shall be no such 
grand on to be bprn aa aforesaid the whole of my residuary estate is to be 
divided equally between my said granddaughters after the death of my said 
wife The testator died in 1897 leaving a widow and one son In 1899 te 
within 10 jears of the testators death a grandson was bom Htld that the 
bequest in favour of the grandsons being a bequest to a person not m existence 
at the death of the testator ras invalid But as the will provided that the 
gift over to the grand daughters was to take effect only if there was no grand 
son actually bom within ten years and as the grandson was in existence the 
bequest in favour of the grand daughters could not take effect under sec 130 
Succession Act Therefore the bequest to the grandson being invalid and the 
gift over to the granddaughters having failed there was an intestacy and the 
grandson took the whole estate as heir at law — Official Assignee v Vcdavallt 
Thaiarammal 51 MLJ 182 97 I C 163 AIR 1926 Mad 936 ( 938) 


‘ 131 (1) A bequest may be made to any person With Section 118 

Bequest over cond. condition superadded that, m case 
tionai upon happening a specined uncertain event shall happen, 
or not hap^mng of the thincf bequeathed shall ero to an- 
other person, or that in case a specined 
uncertain event shall not happen, the thing bequeathed shall 
go over to another person 


(2) In each case the ulterior bequest is subject to the 
rules contained m sections 120, 121, 122, 123, 124, 125,126, 
127, 129 and 130 


IlJusUahons 


(i) A sum of money is bequeathed to A to be paid to him at the age of 
18 and if he shall die before he attains that age to B A takes a vested interest 
in the legacy subject to be divested and to go to B m case A dies under 18 
(«) An estate is bequeathed to A with a proviso that if A shall dispute 

the competency of the testator to make a wiU the estate shall go to B A 

disputes the competency of the testator to make a wiH The estate goes to B 

(»i) A sum of money is bequeathed to A for life and after his death to 

B but if B shall then be dead leaving a son such son is to stand in the place 
of B B takes a vested interest in the legacy subject to be divested if he dies 
leaving a son in A s life time. 

(if) A sum of money is bequeathed to A and B and if either should die 
during the life of C then to the survivor living at the death of C A and B 
die before C The gift over cannot take effect but the representative of A takes 
one-half of the money and the representative of B takes the other half 
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ft’) A bequeaths to I) ilic interest of a fund for hfo and directs the fund to 
be duidcd at licr dcalii cQually among her three children or such of them as 
sliall be luing at her d alli All the children of B die in Bs lifetime The 
bequest o\cr cannot take cfftci but Uic interests of the children pass to their 
representatives. 

Note — This section applies to Hindus, Buddhists, etc see Sec 57 and 
Sell Iff It may be compared with see 28 Transfer of Property Act 

15*1 Condition superadded — U means condition subsequent 

Cxaml>les — {o) The death of the donee without leaving a son or sons son 
—Sootjcemoncy v DcHobundhoo 6 MIA 526 Naialckand v Manckchand 
23 Bom Lit 450 62 I C 98 (99) 

(f») The donee marrying or not marrying a particular person or class o' 
persons named — Page \ Ilayitatd 2 Salk 570 

(c) The death of the donee before attaining a certain age — Doe d Hunt v 
Moore (1811) l-l East 604 Maseyk v Ferguson 4 Cal 304 

(d) Condition precluding the legatee from disputing the validity of the -nill 
—Cooke V Turner (1847) 15 M i, W 727 Sec Illustration (ii) 

(c) Change of religion-— Seymour v Vernon 33 LJ Ch 690 

(/) Where a testator gave a devisee absolute proprietary rights in the 
property and added a direction that in case any portion of the estate bequeathed 
was left undisposed of on the death of the devisee that was to be taken over 
by another person named m the will held that the disposition in favour of the 
person so named was valid and he could take under the will whatever remained 
undispo ed of by the devisee— /udor Auer v Chhedo Singh 22 OC 7 50 I C 
197 (199 200) 

(g) A bequest in favour of a Church was subject to a condition that no 
ordained Minister or missionary be ever elected as a Deacon of the Church or be 
allowed to canvass for votes In the event of the non fulfilment of the conditions 
there was a gift over in favour of another Church On non fulfilment of those 
conditions it was held that Uie gift over came into operation— Adminisfrator 
General v Hughes 40 Cal 192 (211) 21 I C 183 

A testator may give an absolute estate to a legatee with the condition 
superadded that the legatee sha'I personally bve in the house and that if he 
does not live personally in the house his interest shall cease and the estate will 
go over to some one else — Shyama Chatan v Sarup Chandra 17 CWN 39 
(41) 14 I C 708 A Hindu viill provided that of the two sons M and V of 
the testator M should give one half of the property to V if the latter should 
turn to good ways and reside with M respectably After the death of the 
testator and even before it the two brothers lived in amity so that it may be 
said that V reformed himself and lived re pectably with M It was held that 
on the happening of the ur ertain event (which in this case was the reformation 
of V) half the estate which under the will vested in M went over to V — 
Shankar Mahableshuar v Manjunalh AIR 1924 Bom 298 (299) 74 I C 298 

A testatrix gave her whole property to her son and daughter and provided 
that if either of them was to die unmarried the other to take the whole 
and that if both were to die unmarned one of the stepchildren was to take 
The son marned and died leavii^ a widow and later the daughter died 
unmarried Held that the son and the daughter took vested interest under the 
will subject to being divested in the event of happening of certain conditions. 

As the son marned and pxedecea ed the daughter the possibility of the estate 
taken by them becoming divested under the wifl came to an end and the gift 
over to tlie step children did not take effect the estate must be regarded as 
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having vested absolutely m the daJBhicr and her heirs and hence on her dcalh 
her heirs succeeded— \/rs CliandlcT \ AdininistTalcr Gtticral 83 I C 564 AIR 
1925 Lah. 594 (593) 

A Hindu testator made his will whereby he bequeathed his property sue 
cessivcl> to the three sons of his sister in tlie follovnng manner In the first place 
it was to £0 to one of the sons absolutely subject to lire condition that if he 
died without male issue surviving it was to go to the second The latter was 
also given an absolute estate but it was sirrularty liable to be defeated if he 
in Ils turn died without leaving male issue in which event the property was 
to go to the third son subject to a similar condition Lltimatcly the property 
wa» devised in favour of a chanty The first two sons died without male issue 
and the third son saed for the construction of the will and for a declaration of 
his nghts to the property Hdd that although the testator might have defeated 
the absolute estate which he gave to the first son by a gift over to the second 
son in accordance with the provisions of this section he could not attach a 
condition to the gift oict and thus further restnet the devolution of the estate 
m a manner unknown to Hindu taw by directing that tlie second son was not 
to take an absolute estate but an estate in tail male The estates which were 
intended to be created by the testator in this case being thus a succession of 
estates m tail male the original gift over was bad in its creation and failed 
absolutely and the first son tcxik an absolute estate which on his death would 
go to his daughter as his heiress — Ba$ Dhaidaxmt v Horiprasad 45 Bom 1033 
(1013 1047) 23 BomLR. 433 AIR 1921 Bora 262 62 I C 37 

For a recent Pnvy Counal ruling see Indtta Rant v Akshoy Kumar 60 Cal 
554 ated in Note 146 under see 124 

155 Construction — A condition subsequent is odious in law and must 
be submitted to a strict construction If an estate is to be defeated it must be 
so by dear and express terms within the hrruis of the instrument creating it 
Ordinanly the usual meaning must be given to each expression used on the face 
of the document But if it is found that the expressions are vague or irrelevant 
or otiose it will be permissible to mould words to particular purposes m order 
to get at the sjb tance of the testators intention — Egeilon v Brounlow (1854) 
4HLC 1 (per Lord St Leonards) 

132 An ulterior bequest of the kind contemplated by 
Condition must be Section 131 cannot take effect, unless 
stnctiy fulfilled condition IS Strictly fulfilled 

IlluslTalwns 

(i) A legacy is bequeathed to A with a proviso that if he marnes without 

the consent of B C and D the legacy shall go to E D dies. Even if A 

marries without the consent of B and C the gift to E does not take effect 

(ii) A legacy is bequeathed to A with a proviso that if he marnes without 
the consent of B the legacy shall go to C A marnes with the consent of B 
He afterwards becomes a widower and marnes again without the consent of B 
The bequest to C does not take effect 

(m) A legacy is bequeathed to A to be paid at 18 or marriage with a 
proviso that if A dies under 18 or mames without the consent of B the legacy 

shall go to C A marnes under 18 without the consent of B The bequest to 

C takes effect 

Note — ^This section applies to Hindus Buddhists etc see Sec 57 and 
§ch in It may be compared with sec. 29, Transfer of Property Act 


Section 119 
Act X of 
1865 
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156 Fulfilment of condition subsequent — respect to the 
performance of conditions subsequent the general rule is that they are to be 
construed with great strictness as they go to divest estates already vested 
Therefore the very event must happen or the act with all its details must be 
done in order to deprive the legatee of his legacy Thus if legacies be given 
to two persons and if either die dunqg the life of A then to the sunnor living 
at the death of A and both the legatees die before A the personal representatives 
of both Hill be entitled lor the legatees took vested interests at the death of 
the testator subject to be divesed in favour of the survivor who might be living 
at the death of A but as there was no survivor at that period the divesting 
contingency never happened — Harrison v Foreman (1799) 5 Ves 207 

A condition subsequent which is impossible of performance is ignored as 
nonexistent and does not defeat the vested interest — In re Brou.ns Will 18 
Ch D 61 Thus where there was a clause in a gift to the donors daughter 
that she should marry his nephew at or before she attained the age of 21/ and 
the nephew died before she attained that age it was held that the condition 
subsequent having become impossible of performance by the act of God must 
b° Ignored — Thomas v Hottell 1 Salk 170 Graydon v Htcks 2 Atk 16 

■Where only a portion of the condition is impossible the non performance 
of the impossible portion may be excused— CoWe// v Collett 35 Beav 312 


ion 120 
Xot 


Ongmal bequest not y '133 If the ulteiior bequest be not 
affected by invalidity of valid the original bequest IS not afreet- 
second 


JUuslraltons 

(0 An estate is bequeathed to A for his life with a condition superadded 
that if he shall not on a given dav walk 100 miles in an hour the estate shall 
go to B The condition being void A retains his estate as if no condition had 
been inserted in the will 

(ii) An estate is bequeathed to A for her life and if she do not desert her 
husband to B A is entitled to the estate during her life as if no condition 
had been inserted in the will 

(ill) An estate is bequeathed to A for life and if he marries to the eldest 
son of B for life B at the date of the testator s death had not had a son 
The bequest over is void under section 10a and A is entitled to the estate during 
his life 

Note ^This section applies to Hindus Buddhists etc. see Sec 57 and 

Sch III It may be compared with sec 30 Transfer of Property Act. 

157 The principle of this section is that specific trusts or specific estates 
good in themselves are not invalidated b> a subsequent illegal disposition of 
the residue or remainder — hrishnoramant v Ananda 4 BLR. OC 231 Tagore 
V Tagore 9 BLR 377 (PC) hhetter v Gancanarain 4 CW^ 671 (Foot 
note) The general rule is, that an absolute interest is not to be taken away 
by a gift over unless that gift over ma) itself take effect— Green v Haney (1812) 

I Hare 428 (431) Mtnckuorlh v MmekuoUk (2845) 8 Beav 576 See also 
Bat Dhanlaxmi v Hauprasad 4a Bom 1038 (ated under sec. 131) where the 
absoljte interest to the first nephew was not affected by the illegal gift over to 
the second and third nephews. 

The ulterior disposition may fail for several reasons, as for instance where 
the condition on which it depend is il'egal— Pidgiray v Woodhouse (1615) 

7 Beat 437{ Egaton \ Lotd BtofenJote (ISal) 4 HLC Ji or is too remote — 
Hmg V Han ck (1810) 2 Beav 3 j2 BUoit \ Burgh (1840) 2 Beav 221 
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(226) ^or IS impossible— Aisla&ic v Rue 3 MHCR 256 or is too vague or 
uncertain— v Bromley T & R 530 Clavenng v Ellison 7 HLC 


707 


Bequest conditioned 
that It shall cease toha\c 
effect in a case a specified 
uncertain event shall hap 
pen or not happen 


1 

A bequest may be made with section 
the condition superadded that it shall Art^Xo: 
cease to have eftect in case a specified 
unceitain event shall happen, or in case 
a specified uncertain event shall not 
happen 


IllustTotions 

(j) An estate is bequeathed to A for hts life with a proviso that in case 
he shal! cut down a certain wood the bequest shall cease to have any effect 
A cuts down the wood He loses his life interest in the estate 

(u) An estate is bequeathed to A provided that if he marries under the 
age of 25 wiUiout the consent of the executors named in the will the estate 
shall cease to belong to him A marnes under 2S without the consent of the 
executors The estate ceases to belong to him 

(m) An estate is bequeathed to A provided that if he shall not go to 
England within three >ears after the testators death his interest in the estate 
^all cease A does not go to England within the time prescribed His interest 
in the estate ceases 

(iv) An estate is bequeathed to A with a proviso that if she becomes a 
nun« she shall cease to have anv interest m the estate A becomes a nun She 
loses her interest under the wilf 

(v) A fund IS bequeathed to A for life and after his death to B if E 
shall be then living with a proviso that if B shall become a nun the bequest 
to her shall cease to have any effect B beoimes a nun m the life time of A 
She thereby loses her contingent interest in the fund. 

Note —This section applies to Hindus Buddhists etc see Sec 57 and. 
Sch in It may be compared with sec 31 Transfer of Property Act 

158 A condition in a husbands will requinng residence m the family 
house or in a holy place to entitle his vidow to maintenance is valid and a 
breach of such condition will work as a forfeiture of her rights mentioned in 
the Kill — Bhabo Tanrtt v Peary Lai 24 Cal 646 (656) Muljt v Bat Ujam 13 
Bom 213 ( 220) Cirianna v Honama 15 Bom. 236 ( 233) So also where a 
will purports to give an absolute interest witJj the condition tliat the devisee 
should have an interest so long as he resided in the house of the testator the 
condition is valid under this section — Ambtka Chaian v Sasitaia 22 CLJ 61 
30 I C 868 (870) 

But a breach of condition due to no fault of the legatee will not work as 
a forfeiture Thus where the testator made a grant of maintenance to his 
widow conditional on her residing at the testators house but the widow was 
compelled to reside elsewhere b> reason of the conduct of her hu^and s rela 
lives who vxjught to blacken her character it was held that she did not forfeit 
her maintenance — A/h/;i v Bat Ujam supra So also a breach of a condition 
sub equent on account of duress does not defeat the interest Thus a testator 
directed that if any of the female members of his famil> either from mis- 
understanding or from any oilier cause should wilfull> and deliberately leave 
the family dwelling house and hve m any other than a hol> place they should 
forfeit their rights under the will The plamtiff a widowed and minor daughter 
m law of the testator was taken away from the house by her maternal relations 
and her brother with the aid of the police and she resided with her mother 
S-25 
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Xof 


Held that there ttas a plain case oI duress at the time of leaving the house and 
that the absence of the girl although in ointrav cntion of the direction of the 
testator ^vas not intentional and therefore ought not to be treated as ixorking as a 
forfeiture of her right — Ttncpun v Knshm Bhabim 20 Cal 15 (17) 


135 In order that a condition that a bequest shall 

Such cond.t.o„ must “> ‘ it IS 

not be invalid under necessary that the event to which it 
section 120 relates be one which could legally 

constitute the condition of a bequest as contemplated by 


section 120 


This section applies to Hindus Buddhists etc see Sec 57 and Sch III 
It may be compared with sec 32 Transfer of Property Act 


on 123 136 Where a bequest IS made With a condition super- 

, , , , added that, unless the legatee shall 

Result of legatee ren - ’ ^ ^ l i. 

denng impossible or in perform a certain act, the subject- 
defimteiy postponing act matter of the bequest shall go to an- 
for which no time spea .tl i i. u n 

fied and on non perform Other person, Of the bequest shall cease 
ance of which subject to have eftect, but no time is specified 
mat er go over performance of the act, if the 

legatee takes any step which renders impossible or indefi- 
nitely postpones the performance of the act required, the 
legacy shall go as if the legatee had died without perform- 
ing such act 

Jlluslrattons 

(i) A bequest is made to A with a proviso that unless he enters the Army 
the legacy shall go over to B A takes Holy Orders and thereby renders it 
impossible that he should fulfil the condition B is entitled to receive the legacy 
(n) A bequest is made to A with a proviso that it shall cease to have any 
effect if he does not marry Bs daughter A marries a stranger and thereby 
indefinitely postpones the fulfilment of the rxindition The bequest ceases to 
bare effect 

159 This section apphes to Hmdus Buddhists etc see Sec 57 and 
Sch III It may be compared with sec 33 of the Transfer of Property Act 

A Will ran as follows — Upon the death of my wife my daughters son 
N should he live in my house will be entiUed to my properties and then 
followed a gift over m case N did not live in the hou e After the death of the 
testator N lived for some time in the house with the widow and then joined 
with the widow m executing a conveyance of the house Held that the resi 
dence required by the will was residence after the interest conferred became an 
estate m pos cssion and that the condition as to residence was not satisfied 
by N living in the house dunng the lifetime of the widow when the estate did 
not vest m him in possession and since N never lived in the house after the 
widows death a he had rendered the condition of residence impossible of per 
formance by joining with the widow in ellitig the house to a stranger he was 
deprived of the interest given him by the will — Shyama Charan v Sarup Chandra 
17 CVV N 39 (41) 14 IC 70a 
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Illustration (ii) does not harmonise with the English law Under that 
law the indefinite postponement of the fulfilment of a condition does not work 
as a forfeiture of the estate Thus in a case similar to that in illustration (ii) 
it was held that inspite of the girl marrying into another familj the performance 
of the condition was not rendered impossible since she might survive her first 
husband and she would not be divested because the performance of the condi 
tion was still possible during her whole life — Randall v Payne 1 Br C C 55 
Lester v Garland 15 Ves 248 Jarman on Wills Vol II p 3 

137 Where the will requnes an act to be performed Section 124 
' Performance oi cond. by the legatee Within a specified time, 

tion precedent or subse either as a condition to be fulfilled 

timf FmSS Sn^^m before the legacy IS enjoyed, or as a con- 
case of fraud dition upon the non-fulfilment of which 

the subject-matter of the bequest is to go over to another 
person or the bequest is to cease to have effect, the act must 
be performed withm the time specified, unless the perform- 
ance of It be prevented by fraud, m which case such further 
time shall be allowed as shall be requisite to make up for 
the delay caused by such fraud 

This section applies to Hindus Buddhists etc sec Sec 57 and Sch III 
It may be compared with sec 34 Transfer of Properly Act 

160 Specified tune ->-The observance of the time mentioned m the 
condition may in any case be matenat to the due performance of it as where 
the condition is that the legatee shall return to England within a time specified 
by the testator and personally apply for his legacy— Twli v Houldttch 1 Ves & 

Beam 248 Even the fact that the legatee was ignorant of the death of the 
testator until a short time before would not excuse him and he would forfeit the 
legacy if the condition was not performed within (he specified time — Haukes v 
Baldwin 9 Sim 355 In some other £n Uth cases it has been held however 
that where a condition requires the legatee to perform an act within a certain 
time the legatee will be entitled to the legacy if he performs the act within a 
reasonable time though not within the speafied time See Taylor v Pophant 
(1782) 1 Bro C C 168 Simpson v Vickers (1807) 14 Ves. 341 (348) Re 
Packard [1920) 1 Ch 596 Paine \ Hyde (1842) 4 Beav 468 IFif/tins v Kntpe 
(1832 ) 5 Beav 273 

161 Fraud — ^The provision of this section allowing further time in 
case of fraud is based on the broad pnnciple that no man is allowed to take 
advantage of his own wrong and that relief is given to the party to whose 
interest it is that the condition should be fulfilled See Eduards v Aberayion 
Mutual Insurance Society 1 Q B D 563 IVhcre the performance of a condibon 
is rendered impossible by the fraud of a person equity considers that as done 
which would have been done and the person guilty of fraud is precluded from 
taking advantage of it — Hooper v Lane 6 HLC 443 
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CHAPTER XII 


Oi BiQULsrs WITH Directions as to Appeication 

, OR l!,NJO\ MENT 

^38 Where a fund is bequeathed absolutely to or for 
the benefit of any person, but the will 


DirecUon that fund be 
employed in particular 
manner following abso 
lute bequest of same to or 
for benefit of any person 


contains a direction that it shall be 
applied or enjojed in a particular 
mannei, the legatee shall bt entitled to 
receive the fund as if the will had 
contained no such direction 


lUustrahon 

A sum of money is bequeathed towards purchasing a country residence for 
A or to purchase an annuity for A or to place A m any business A chooses 
to receive the legacy in money He is entitled to do so 

Note — 'This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III It may be compared with ecs 10 and 11 of the Transfer of Property 
Act 

162 Principle — Where iliere is a bequest of money to or in trust 
for legatees absolutely but will) a direction for the enjoyment or application 
of tbe money m a particular mode for their benefit as where it is given to 
purchase an annuity for (he legatees or towards purchasing a country residence 
the legatees will be entitled to receive the capital money immediately regardless 
of the particular modes directed for the enjoyment or application — Williams on 
Executors (11th Edn ) p 1033 Re Johnston (1894) 3 Ch 204 Re Marshall 
(1914) 1 Ch 192 Notwithstanding the general principle that a donee or a 
legatee can only take what is given him on the terms on which it is given yet 
there is a remarkable exception to this general principle Conditions which are 
repugnant to the estate to which they are annexed are absolutely void and 
may consequently be disregarded — pet Lindley LJ m Harbin v Masterman 
118941 2 Ch 184 (186) '\here there are clear dispositive words m a will 
creating an absolute estate of inheritance in the legatee any clause m the will 
attempting to impo e repugnant conditions upon the estate so created is void — 
Raghunath v Deputy Commissioner 4 Luck 483 (PC) AIR 1929 PC 283 
(286) 120 IC 641 

But in order to make this section applicable it must be clear that the fund 
(le the estate of the testator) is bequeathed absolutely The word abso 
lutely qualifies not only the first part lu the word bequeathed but also 
the latter part consisting of the words for the benefit of any person In other 
words the opening part of the section should be read thus IVhere a fund is 
bequeathed absolutely to or ab^lutely for the benefit of any person etc It 
follows therefore that a restraint upon alienation ans s only when the properly 
is absolutely bequeathed and by implication there would be no such restraint 
where there is a demise not of an absolute interest but merely of a temporary 
or life interest — hedar Nath \ Caja Nath 52 CLJ 165 AIR. 1930 Cal 731 
(732) 129 IC 846 

Intention of testator — In a case in which the testator has devised what is 
on the face of it an absolute estate and has ubscquently added a clause, wh)cb 
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has Uie appearance of reduang the powexs of aa otcst c£ aa esa^ 

It IS necessary to decide wl'at were hiS real intenLosa. If ha ^ graat 
an absolute estate he cannot reduce the powers of the ^ ^ z^taz^ 

to reduce those powers will be repelled on the gro^ard* cf da ’rprgaaacy cl the 
restraint. But if on the other hand jl appears that c-» “Id cuerroas 2:3s boa 
directed towards restriction it will have to be held, i/ tz£ •escnct^ca is gzc^ 
that the estate is not absolute In a case ol caXrti tae „£CaI 
of the testator should be sought from the wo’d. cf die =3 

mind the circumstances in which tt has been prepLed. Ttbers ^ c- ca^ 
has been prepared bj persons un-AilIed la esnrejsaezcp d:a cazrsz^jz 
follow the meaning of the words as found to be r n eas* b-' ^ -a gmx 
t£ IS found that the testator had intended to gi\e : 
attempted to hsiit the rights of the holder ouirg ^ lar snssss -iew . 
powers so to limit those nghls, the aiumpt ^ 3=3 
rejected on the ground of repugnancj--/oX®’‘>^ ^ ^ 

4 OWN 1125 106 I C 593 A.I R. I'CS xi 

fiesiremt oit abenauon — If an estate i» drt^ - 'r-jiasauuj U5 

any subsequent clause of the will against g. 

be regarded as void being repugn-nt to 3a «sr^ — .. .. — 3 "Jl— 

Mohan \ Chukkan LoJ 24 CaL 834 (PXl . ^ 

684 (692) (PC)j Ro]OTno)<« \ TraC^M oa ^ ^ JT* Cw> 

Nat A \ Chundtr Nath 8 Cal 378 {ZJ^} ^assosz. -• w ,s4 
788 (801) Jagabandlu \ Dieaita 23 (L^ ■»£ Jl^ =« ^ 

43 All 600 ( 603) Ke<Air«;H/a t J/acara. "L » 

V Deputy ComtHtssKMier 2 Ludn 57 27 1,2 

96rC 47 ReDuidde 33 Ch, D 2^.-- 

Ptixoto 3 Ves. 32S A Hmda by xC srzjt.z. ** ' 

and hia heirs for ever but z -g— 
heirs alienated the tilfage, it ssru.^ ar-rr c — - 
that the condition was besxcii ^ zrs^ ~ 
and that the devisee would rrrsiis: 1 

AWN 104 Aumav ^ 

certain trusts or rebpccs ~~ZI1 

members of the family s::; 2 _q_. ^ 

liable for the debts c* 'T- 

have the rights of 5,1 szs, zlS 22 
Asulosh \ DooTia Cz^rt, ' *“ 

I R 141 9 IC ^ ^ 

Even where a ^ 

there is a dir£CL.j2 ^ 2 2 
alienate th&r ^ ^ 

joican \ Del jv>- 
P W R. 19J3 22 iC ^ 

the propery „ 

mat a? teir -1" ■ "■ - J 

th= ms ^ 

m farcer ^ ^ 
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—He iioshcT 2(5 Ch D 801 So uhcrc a testator devised a house absolutely 
to the children ol his daughter and in a subsequent clause m the will dircaed 
that the same should not bt sold until the younBcsl Krandchild attained 18 it 
was held that this was an abiolutc which was not to be controlled by the 
direction which followed this direction must be regarded merely as an expression 
of the wisli of the testator and must be considered as repugnant under this 
section — idminisliator Central \ Money IS Mad -1-18 (•172'j Vmrao v Baldco 
14 Lah 3o3 143 I C 615 AIR 1933 Lali 201 (202 203) Naualrai v Gkulam 
95 I C 346 A I R 1926 Sind 261 (263) Where a testator provided by his will 
that his sons sliould become the owners and possessors of certain property and 
directed that his wife sliould manage the same during her lifetime and that 
the legatees should not alienate the estate for her life time held that the estate 
that passed to the sons was an absolute one that the right of management of 
the widow was not such an interest as to postpone the making over of the 
corpus of the estate to the legatees and that the condition as to alienation was 
void — Ham Kaur v Alma Stneh 8 Lah 181 103 IC 506 AIR 1927 Lah 
401 (408) 

A provision in a will permitting the legatee to sell the property only to a 
particular person or persons is void Thus a testator gave an estate to A to 
become his property on attaining the age of 25 years with an injunction never to 
ell It out of the family but if ‘sold at all it must be to one of the brothers 
hereinafter named Held that the restriction was inoperative It is obvious 
that if the introduction of one persons name as the only person to whom the 
property may be .>old renders such a proviso valid a restraint on alienation 
may be created as complete and perfect as if no person whatever was named 
inasmuch as the name of a person who alone is permitted to purchase might 
be so selected as to render it reasonably certain that he would not buy the 
property and that the property would not be alienated at ull—Atluaier v 
AttivaUT 18 Beav 330 

But where a testator gave a property to his wife giving her permission 
to sell It but provided that before selling the property to a stranger she should 
give an opportunity to the testator s heirs and co sharers to purchase it at an 
adequate pnee it was held that such a condition was not a restraint on alienation 
and was valid nor did it limit the absolute gift to the widow to a mere life estate 
—Sudhamam v Surat Lai 28 CWN 541 (544) (PC) 73 I C 530 AIR 
1923 P C 65 

Restraint on partition — A condition m restraint of partition is void 
Thus a provision in a will or gift giving property absolutely to some persons 
but directing that they shall not divide the property for a certain length of 
time (eg twenty years) is void The donees may proceed to partition at once — 
Mokoondo v Canesh 1 Ca) KM Rajendra v Sham Ckand 6 Cal 106 Abu 
Mohammad v ham htz a 28 All 185 Hemangini v Nobm Ckand 8 Cal 788 
(801) Cally Nath v Chunder Noth 8 Cal 378 (387) A clause m a will to 
the effect that division of the testators estate will not be made till his sons come 
of age and earn their livelihood and all the ilaughters are married is inoperative 
both on the ground of the repugnancy of the gift made and on the ground of 
uncertainty because the events mentioned above (i« marriage of the daughters 
and the actual earning of livelihood by the sons) might either not take place 
at all or be indefinitely postponed — J N Chose v B B Dost AIR 1922 Cal 
302 (305) 70 I C 638 Where there is a direction in a will implying a post 
ponement of the division of the residue for ten years or until the death of the 
last survmng son that direction is inoperabv^ the interest to which it attaches 
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being absolute — PutUbat v Sorab]t 25 BomLR 1099 (PC) AIR 1923 PC 
122 (127) 

Other lestnctions — A condition postponing enjoyment of the property 
IS void Where a tes ator intends to make a present gift of his property to his 
oon (a rajor) but he intends al'» that his son should have the ultimate enjoy 
r cnt of the i hole estate in the hands of the trustees after the pa>ment of the 
Lgacies the deprivation of the son of the present enjoyment of the estate and 
th attempted restrction therein are invalid and must be disregarded — Lloyd v 
]/ebb 24 Cal 44 (51) Where a Hindu testator made a sufficiently clear gift 
of his property to his grandsons living at his death but endeavoured to postpone 
tlie possessory enjoyment of his grandsons to a period of five years and directed 
tlie accumi lation of the profits of his estate for a very mucli longer period it 

V as held that the will containing sufficiently direct words of present gift the 
clau es postponing the enjoyment in possession and directing accumulation must 
be rejected or disregarded as inconsistent or repugnant -Cally Nath v Chunder 
Nath 8 Cal 378 (287) The principle of the Court has always been to recognize 
the right of all persons \ ho attain the age of majority to enter upon the 
absolute use and enjoyment of the property given to them by a i^ill notwith 
standing any directions by the testator to the effect that they are not to enjoy 
it until a later age unless during the interval the property is given for the 
benefit of another If the property is once theirs it is useless for the testator 
to imjoose any fetter upon their enjoyment of it in full so soon as they attain 
the age of majonty—Coshiij v Gosling (1859) Johns 265 ( 272) Husenbhoy 

V Ahmedbhoy 26 Bom 319 (322 323) 

^ I 

139 Where a testator absolutely bequeaths a fund, so 
as to sever it from his own estate, but 
directs that the mode of enjoyment of 
It by the legatee shall be restricted so as 
to secure a specified benefit for the 
legatee, if that benefit cannot be 
obtained for the legatee, the fund belongs to him as if the 
will had contained no such direction 

lltustTaliortS 

(i) A bequeaths the residue of his property to be divided equally among 
his daughters and directs that the shares of the daughters shall be settled ujion 
themselves respectively for life and be jiaid to their diildren ^ter their death 
All the daughters die unmarried. The representatives of each daughter are 
entitled to her share of the residue 

(ii) A directs his trustees to raise a sum of money for his daughter and 

he then directs that they shall invest the fund and pay the income ansing from 
it to her during her life and divide the pnnapal among her children after her 
death The daughter dies without having ever had a child Her representatives 
are entitled to the fund. - 

163 This secUon applies to Hindus Buddhists etc see Sec 57 and 
Sch III 

This section and section 140 (which is supplementary to the present section) 
together enact m India the rule m Lasstnee \ Tierney (1849) 1 Mac &. G 551 
the former seaion laying down what may be called the positive branch of it 
and the latter section the negative brandi— 5ottM</arar<j;on \ Natarajan 14 
Mad 44G (478) 


Direction that mode of 
enjoyment of absolute 
bequest is to be restrict 
ed to secure specified 
benefit for legatee 


Section 126 
Act X of 
1865 
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— Re Rosher 26 Ch D 801 So where a testator dcMSed a house absolutelj 
to the children of his daughter and in a subsequent clause in the will directed 
that the same should not be sold until the 3 oungest grandchild attained 18 it 
was held that this was an absolute gilt which was not to be controlled by the 
direction which lollowcd this direction mjst be regarded merely as an expression 
of the wish of the testator and must be considered as repugnant under this 
section— General v Money 15 Mad 448 (472* Umrao \ Baldeo 
14 Lah 353 143 I C 615 AIR 1933 Lah 201 (202 203) Nawalrai v Ghulam 
95 I C 346 AIR 1926 Sind 261 (263) Where a testator provided by his will 
that his sons should become the owners and possessors of certain property and 
directed Uiat his wife should manage the same during her life time and that 
the legatees should not alienate the estate for her life time held that the estate 
that passed to the ^ns was an absolute one that the right of management of 
the widow was not such an interest as to postpone the making over of the 
corpus of the estate to the legatees and that the condition as to alienation was 
void — Ram Kaur v Atma Stngk 8 Lah 181 103 IC 506 AIR 1927 Lah 
404 (408) 

A provision m a will permitting the legatee to sell the property only to a 
particular person or persons is void Thus a testator gave an estate to A to 
become his property on attaining the age of 25 >ears with an injunction never to 
sell It out of the famil> but if -sold at all it must be to one of the brothers 
hereinafter named Held that the restriction was inoperative It is obvious 
that if the introduction of one persons name as the only person to whom the 
property may be sold renders such a proviso valid a restraint on alienation 
may be created as complete and perfect as if no person whatever was named 
inasmuch as the name of a person who alone is permitted to purchase might 
be so selected as to render it reasonably certain that he would not buy the 
property and that the property would not be alienated at all— Attn ater v 
Attuater 18 Beav 330 

But where a testator gave a property to his wife giving her permission 
to sell It but provided that before selling the property to a stranger she should 
give an opportunity to the testators heirs and co sharers to purchase it at an 
adequate price it was held that such a condition was not a restraint on alienation 
and was valid nor did it limit the absolute gift to the widow to a mere fife estate 
Sudhamam v Sural Lai 28 CWN 541 (544) (PC) 73 I C 530 AIR 
1923 P C 65 

Restraint on partition — A condition in restraint of partition is void 
Thus a provision in a will or gift givmg property absolutely to some persons 
but directing that they shall not divide the property for a certain length of 
time (e g twenty years) is void The donees may proceed to partition at once — 
Mokoondo v Ganesh 1 Cal 104 Rajendra v Sham Chand 6 Cal 106 Abu 
Mohammad v haniz trzza 28 All 185 Hcmangim v Nobm Chand 8 Cal 788 
(801) Cally Nath v Chunder Nath 8 Cal 378 (387) A clause in a will to 
the effect that division of the testators estate will not be made till his sons come 
of age and earn their livelihood and all the daughters are married is inoperative 
both on the ground of the repugnancy of the gift made and on the ground of 
uncertainty because the events mentioned above (ttz marriage of the daughters 
and the actual earning of livelihood by the sons) might either not take place 
at all or be indefinitely postponed — J N Chose B B Dost AIR 1922 CaL 
302 (SOo) 70 I C 638 Where there is a direction in a will implying a post 
poncment of the division of the residue for ten years or until the death of the 
last surviving son that direction is inoperative the interest to which it attaches 
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b^'ing absolute — PuiUbat v Sorfl6;i 25 BomLR 1099 (PC) AIR 1923 PC 
122 (127) 

Other restrictions — A condition postf>on$iig enjoyment of the property 
IS void Mhere a tes ator intends to make a present gift of his property to his 
on (a rajor) but he intends alo that his son should have the ultimate enjoy 
r ait of the \ hole estate in Uie hands of the trustees after the pajment of tlie 
1 gaaes the deprivation of the on of the present enjojment of the estate and 
th attempted restrction therein are invalid and mast be disregarded— v 
! 'efib 24 Cal 44 (51) Where a Hindu testator made a sufTicicntly clear gift 
of Ins propertj to his grandsons living at his death but endeavoured to postpone 
tlie posscssorj enjoyment of his grandsons to a penod of five jears and directed 
tlic accumx lation of the profits of his estate for a very much longer penod it 
\ as held that the will containing suflicicntly direct words of present gift the 
clauses postponing the enjoyment in possession and directing accumulation must 
be rejected or disregarded as inconsistent or repugnant— Ca/fy Nath v Ckunder 
Nath 8 Cal 378 (387) The principle of the Court has always been to recognize 
the right of all persons who attain the age of majority to enter upon the 
absolute use and enjoyment of the property given to them by a will notwith 
standing any directions by the testator to the cflea that they are not to enjoy 
It until a later age unlcs> during the interval the property is given for the 
benefit of another If the property is once theirs it is useless for the testator 
to impose any fetter upon their enjoyment of it in full so soon as they attain 
the age of majority— Coshng v Costing (18o9) Johns, 265 (272) Husenbkoy 
V Akmedbhoy 26 Bom 319 (322 323) 

139 Where a testator absolutely bequeaths a fund, so 
as to sever it from his own estate, but 
directs that the mode of enjoyment of 
It by the legatee shall be restricted so as 
to secure a specified benefit for the 
legatee, if that benefit cannot be 
obtained for the legatee, the fund belongs to him as if the 
will had contained no such direction 

lUuslralions 

(i) A bequeaths the residue of his property to be divided equally among 
his daughters and directs that the shares of the daughters shall be settled upon 
themselves respectively for life and be paid to their children after Uieir death 
All the daughters die unmarned The representatives of each daughter are 
entitled to her share of the residue 

(«) A directs his trustees to raise a sum of money for his daughter and 
he then directs that they shall invest the fund and pay the income ansing from 
It to her during her life and divide the principal among her children alter her 
death The daughter dies without having ever had a child Her representatives 
are entitled to the fund ~ 

163 This secUon applies to Hindus Buddhists etc see Sec 57 and 
Sch III 

This section and sertion 140 (which is supplementary to the present section) 
togetlier enact m India the rule in Lasscnce \ Tierney (1849) 1 Mac & G 551 
the former secUon laying down what may be called the positive branch of it 
and the latter section the negative branch — SoundaTarajan v Nalarajan 44 
Mad 446 (478) 


Direction that mode of 
enjoyment of absolute 
bequest is to be restnet 
ed to secure specified 
benefit for legatee 


Section 12( 
Act X of 
1865 
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164 Principle — II the testator leaves a legacy absolutely as regards 
his estate but restricts the mode of the legatees enjoyment of it to secure certain 
objects, for the benefit of the legatee then upon failure of such objects the 
absolute gift prevails if the intention of the testator as collected from the will 
as a whole is not against such absolute gift — Admintstrator General v Apear 
3 Cal 5o3 ( 556) Campbell v Btowwttgg 1 Phill 301 For in ny opinion 
It IS settled law that if you find an absolute gift to a legatee in the first instance 
and trusts arc engrafted or imposed on that absolute interest which fail either 
from lapse or invalidity or any other reason then the absolute gift tikes effect 
so far as the trusts have failed to the exclusion of the residuary legatee or the 
next of km as the case may be — per Lord Davey in Hancock v ]\atson [19021 
AC 14 (22) Where the entire fund or the entire interest of a fund is given 
for a particular purpose which fails the Court holds the donee to be entitled 
to the whole fund treating the purpose merely as the motive for the gift — Re 
Sandersons Trusts 3 K £. J 497 

The principle applies where the legacy is bequeatlu d in trust for the legatee 
and not directly to the legatee himself -Re Harrtson [ 1918] 2 Ch 59 

165 Cases — Where a testator bequeathed certain manuscript books to 
trustees for his grandson and directed then to publish the books and pro ide a 
fund to assist him when he goes to college and a! o bequeatlied £1 000 towards 
the printmg and it v as impossible to publish the books at a proft held that 
the grandson was entitled to the £1 COO as the primary intention of the testator 
was to benefit the legatee— Skuiners Trusts 1 J i H 102 Where a 
testator gave legacies to his grandsons and declared that they should be held on 
trust to invest the same and apply the income during the minority of the legatee 
towards his maintenance and education and upon !us attaining 21 to pay the 
income during his life and after his death to pay it to his widow and after 
the death of them both to transfer the capital to the child or children of such 
grandson as should attain 2! and there wa also a clause of survivorship held 
that the gifts to the grandson were absolute and that the subsequent provisions 
were simply a qualification of the gifts for the benefit of the legatees and that 
upon the death of one of the grand ons unmarned his legal representative was 
entitled to the legacy left for him — ^dnitnisiraloT General v Apear 3 Cal 553 
(556) A testatrix bequeathed the sale proceeds of her property to her two 
sons S and J and directed the executor^ to hold J s share., m trust to apply 
the income thereof to J s mmntenance and if he should die leaving a widow’ or 
issue his share was to go to them as he should bequeath and that if J should 
reform himself the executors in their discretion were to make over to J for his 
absolute use the whole or part of his Jiare of the properly as they thought 
proper Held that there v as an absolute gift to J and there was a gift over 
to the widow or issue of J and to that extent the absolute gift to J was qualified 
Should the gift over fail the ab olute gift to J would remain unimpaired 
according to the provisions of this section — Bechar Akka v P De Ctue 19 Bom 
770 (774) on appeal from 19 Bom 221 

A testator after directing by lys will the formation of a fund for the 
payment of a montfily sum to his widowr during her life provided that the 
residuary trust funds are vested m trustees in trust to apportion the fund into 
as many equal shares as there may be daughters of mine living at the time of 
mj decease or who having predeceased shall have left issues and to pay the 
income of each equal hare to my -aid daughters respectively during their lives 
and Uiercaflcr to stand po se-sed of tlie share in trust for all the cliildr n of 
the deceased daughter who shall attorn the age of 21 m equal shares etc Only 
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some of the grandchildren were born before the testator died. Held that this 
section did not applj because on a true construction of the pro\isions of the 
will there was no intention to confer an absolute estate on iJie daughters but 
the interest of each daughter was confined to an income for life. Consequently 
there would be an intestacy after the termination of the life estate of the 
daughters — SoundaTorajan \ Afltara;o« 48 Mad ‘>03 (PC) 19 MLJ 836 
AIR. 1925 PC 244 o\crruling SoMiidarflrajfiM v Natatajan 44 Mad 446 (465) 

-I 140 Where a testatoi does not absolutely bequeath Sectmn 127 
Bequest of fund for SO as to sever it from his own 

certain purposes some of estate, but ^ivcs it for certain purposes, 
which cannot be fulfilled. puipoSCS caiinot be 

fulfilled, the fund, or so much of it as has not been exhausted 
upon the objects contemplated by the will, remains a part 
of the estate of the testator 

Illustiattom 

(t) A directs that his trustees shall ime«t a sum of money in a particular 
way and shall pay the interest to his son for life and at his death shall divide 
the pnncipal among his children The son dies without having ever had a diild 
The fund after the son s death belongs to the estate of the testator 

(ti) A bequeaths the residue of his estate to be divided equally among his 
daughters with a direction that thev are to have the interest only during their 
lives and that at their decease the fund shad go to their children The daughters 
have no children The fund belongs to the estate of the testator 

166 This section applies to Hindus Buddhists etc see Sec 57 and 
Sch III If there is no absolute gift as between the legatee and the estate but 
particular modes of enjoyment arc presenbed and those modes of enjoyment 
fail the legacy forms part of the testators estate as not having in such event 
been given away from it— -iosjeHce V Tierney 1 Mac &. G 551 (561 562) 


CHAPTER \III 




Oi Bequests to an Executor 


141 If a legacy is bequeathed to a person who is 
Legate, named as naiTOtcl an executor of the w.II, he shall 
executor cannot take un uot take the legacy unless he proves the 
less he shows intention ^yill or Otherwise manifests an inten- 
tion to let as executor 


to act as executor 


Section 128 
Act X of 
1865 


Illusirafton 

A legacy is given to A who is named an executor A orders the funeral 
according to the directions contained in the will and dies a few days after the 
testator without having proved the will A has manifested an intention to act 
as executor 

Note —This section appbes to Hindus Buddhists etc see Sec 57 and 
Sch in 


5-26 
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1G7 Principle — Wlicrc legaoc^ arc gnen to persons in the character 
of executors, and not as maiks ol pcr^nal regard onij such bequests arc 
considered to ha\c been given upon an implied condition tu that those persons 
clothe themselves uitii the character in respect of which the benedts were 
intended lor tlicni— /Jhho/ v Massie 3 Yes. 118 Frciman v Faulce 3 Mer 31, 
UaJition V Foulev I Ves 216 

DifTcrencc between Enslish and Indian Law — There is a difference 
between till Lnglidi and the Indian law on this subject According to the 
Lnglisli law wJ en a lcgac> is given to a person appointed executor the presump- 
tion IS that It is given to him la that chaiactcr but this presumption is rebutted 
if It sliould appear cillier from the language of the bequest or from the fair 
construction of the whole v»ill that the bequest to a person who is named executor 
IS given to him imlepenJeutty of that character and then the legatee will be 
entitled to receive the legacj whether he accepts the office or not Thus where 
the testator as an encouragement to his executors to accept the trust and exe 
cutorship gave to each of them £10 for mourning and a nng as well as £15 a 
jear for their trouble it was held that though they should not get the annuity 
of £15 till they accepted office >ct they were entitled to £10 for mourning and 
the ring even though they did not accept the office because these were intended 
for them immediately and not to wait for their time of acceptance— v 
Uumbeiston 1 P Wms 333 So alao the fact of a legacy being pa)able to a 
legatee (who is named as one of the executors) after the death of a tenant for 
life rebuts the presumption that the legacy was given to him in his character of 
executor — R« R^evts Ttuu 4 Ch D 841 

But no such presumption arises m Indian law The language of this section 
is plain and it Ia>s down that where a legacy is given to a person who is named 
as executor whether it is given to him m his character of executor (te as a 
remuneration for his care and trouble) or independently of it he cannot claim 
the legacy unless he accepts office Section 128 (te the present section) 
leaves no room for a presumption The language is peremptory it is not left 
to the Court to decide whether the legacy was given to the person named m his 
character aa executor It is assumed that it was so given and the prohibition 
follows — per Maepherson J in Frosonno v AdmimstratOT General 15 Cal 83 
(87) 

This section implies that the executor aarvnes the testator and cannot 
apply to a case where he predeceases the testator Thus a testatrix executed 
a will giving a legacy to her son and appointing the son as executor The son 
predeceased his mother leaving a son behind Held that as this section is 
absolute and applies only if the son survived and refused to act as executor it 
could not apply to the present case and the legacy m favour of the son of the 
testatrix did not lapse on account of his predecease and consequent inability to 
act as executor but enured for the benefit of the grandson of the testatrix by 
operation of sec 109 — Ramasamy \ Kuppu^amy 13 M L J 351 

168 Proves the will, etc — If the legatee proves the will with an 
intention to act under it that will be a sufficient performance of the condition 
or if he unequivocally manifests an intention to act m the executorship as by 
giving directions about the fune/aJ of the tpst^tor and is prevented by death 
from further entering upon his office that will al o be a performance of the 
condition — Williams on Executors (11th Edn ) p 1030 Thus where one 
of the executors survived the testatrix so diort a time that he was prevented 
from joining with his co executors m proving her will but he concurred with 
them in gning directions respecting her funeral and in paying certain sums lor 
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burial fees etc m consequence of tho e directions it was held that he was 
entitled to tlie legacj — Hanison v Rou>ley 4 Ves 212 A trustee dying 19 
months after the testatnx without having acted was held entitled to the legacy 
given as a token of reward and a recompense (or his trouble no refusal or neglect 
to act appearing — Brydges \ Wolton 1 Ves 134 IVhere a testator gave a 
legacy to an executor and the latter mamfested an intention to act by making 
arrangements for the testators funeral and sradh and by advancing money 
for these purposes and was always ready and willing to act but could not do so on 
account of disagreement with his co executrix who was trying to harass him 
when he intended to take out probate of the v 1 1 as a result of which he could 
not take out probate held that he was entitled to the legacy — Profonno v 
AdmtntslraloT General 15 Cal ^ (89) 


CHAPTER XIV 
Or Spcciric LnoAcies 


142 Where a testator bequeaths to any person a Section i 

Spec.6=d legacy defined “Is'”' 

IS distinguished from all other parts of 
his property, the legacy is said to be specific 


(i) A bequeaths to B— 

the diamond nng presented to me by C 
my gold chain 
a certain bale of wool 
a certain piece of cloth 

all my household goods which shall be in or about my dwelling house 
in M Street in Calcutta at the time of my death 
the sum of 1 000 rupees in a certam chest 
the debt which B ow^s me 

all bills bonds and securities belonging to me lying m my lodgings 
in Calcutta 

all my furniture m my house in Calcutta 

all my goods on board a certain ship now ly ng m the n\er Hughli 
2000 rupees which I ha\e in hands of C 
the money due to me on the bond of D 
my mortgage on the Rampur factory 

one half of the money owing to me on my mortgage of Rampur 
factory 

1 000 rupees being part of a debt due to me from C 
my capital stock of 1 000/ in East India Stock 
my promissory notes of the Goi-cmment of India for 10000 rupees 
in tlieir 4 per cent loan 

all sudi sums of money as my executors may after my death receive 
in respect of the debt due to me from the insolvent firm of D and 
Company 

all the wine which 1 may have in my cellar at the time of my death 

such of my horses as B may select 

all my shares m the Impcnm Bank of India 

all my Jiares in the Impenal Bank of India which I may possess 
at Uic time of m^ death 

all the monev which I have m per cent, loan of the (Govern 
ment of India 


Till ismw stCCbSSIOS ACT ISecKJ 

all the C<>\trnn'rnl *caitiiit« I sliall be cntulcd to at the tjme o 
n> drcca'^c 

of thc< Ir afic* M »pctj/Ic 

(ii) A luMtii; (.xivctntrcnt ptom>ssof> notes lor 10000 rupees, bcqjcath; 
to his cxcnitofs (^vcfnrrrnl fromi»«r> notes for 10000 rupees in trust to stli" 
(ur the bmcfit oI U Tlic Ic^ac) is sjiccitic 

Oil) A hasing propcitj at Iknarcs, md al'SJ in oilier pbccs, bequeaths to 
U all his piopcflj at Hciiatrs. Ths Ircac) is specific. 

(II ) A bequeaths to U — 
his house til Calnilta 
his ramindan of {{ampur 
his laluq of Katnna,,ar 
his lease of the mdiko-factory of ^ll«}a 

an mnuil) of 5(X} rupees out of the rents of his zammdan of W 
A directs his zammdan of \ to be sold and the proceeds to be inscstcd 
for the benefit of U 

nach of Uicsc bequests is specific 

(i ) \ b^ his will diarcca liia zamindari of V inlh an annuity of 1 000 rupees 
to C during his life and subject to Ous charge he bequeaths Uic zammdan to D 
Lach of these beq Jests is specific 

(ii) A bequeaths a sum of tnonc) — 
to buy a house m Calcutta for B 

to buy an estate in zilla Fandpur for B 
to buy a diamond ring for B 
to buy a horse for B 

to be invested in shares in the Impenal Bank of India for B 
to be invested m Government securities for B 

A bequeaths to B— 

a diamond nng 
a horse 

10000 rupees worth of Govemment secuniics 
an annuity of 500 rupees 
2000 rupees to be paid m cash 

so much money as will produce SOOO rupees four per cent Govern 
ment secuntics. 

These bequests are not specific 

(vii) A having property m England and property m India bequeaths a 
legacy to B and directs that it shall be paid out of the property which he may 
leave in India He also bequeaths a legacy to C and directs that it shall be 
paid out of properly whidi he may leave m England No one of these legacies 
IS specific 

Note — The whole of this chapter (secs 1-12 — 149) applies to Hindus 
Buddhists etc see see 57 and Sch III 

169 Specific legacy —A legacy is general when it is so given as not 
to amount to a bequest of a particular thing or money of the testator distin 
guished from all others of the same kind A legacy is speci/ic when it is a 
bequest of a specified part of the testators personal estate which is so distin 
guished — Williams on Executors llth Edn p 915 But the fact that a speafic 
legacy is given or a speafic part of the personalty is excepted out of a general 
residue does not male a gift of that general residue speafic — Re Otey (1882) 

20 Ch D 676 A speafic legacy is m the first place a part of the testators 
property m the next place it must be a part emphatically as distinguished 
from the whole it must be what has been sometimes called a severed or 
distinguished part it mu t not be the whole in the meaning of being the 
totality of the tesiators property or the totality of the residue of his property 
after having given legaaes oat of it If it satisfies both conditions that it 
IS a part of the testators property itself and is a part as distinguished from 
the whole or from the whole of the residue then it appears to me to satisfy 
everything that is required to treat it as a speafic legacy — per Jesse! MR 
in Bathamley v Sheison L R 20 Eq 304 (SOS 309) A speafic legacy i» 
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something which a testator identifying it by a sufficient description and 
manifesting an intention that it should be enjoyed in the state and condition 
indicated by Uiat descnption separates m (a\our of a particular legatee from 
the g neral mass of his personal estate — Robertson v Broadbent 8 App Cas 
812 

The Courts in general are averse to amstniing legacies to be specific and 
the intention of the testator with reference to the thing bequeathed must be clear — 
Ellts V ]ValkeT Ambl 310 Kirby v Potter 4 Ves 748 Webster v Hale 8 Ves 
413 Sayer v Sayer 7 Hare 377 Legacies though in fact specific may be treated 
by the testator as general legacies and in that case they will be treated as general 
legacies for the purpose of administration — Re Compton 11914] 2 Ch 119 

A bequest to a legatee of a garden and a bungalow out of the moveable 
and immoveable properties of the testator is a speafic bequest — Juha Fernandez 
\ Severtna Coelho 20 LW 748 AIR 1925 Mad 418 ( 420) 84 IC 1029 
The beqaest of a definite rent charge or annual sura is a specific bequest But 
a bequest of a rent producing property on trust the trustees to apply the rents 
and profits for the benefit of a legatee is not a specific bequest because the 
legatee wiU not necessarily obtain a specific (te a fixed and named) annual 
sum as the rents and profits are liable to fluauate from year to year— 
Bhtkaiji V Bat Dtnbai 13 BomLR 319 11 I C 350 The testator directed 
by his will that after the amount due in respect of lands sold under oral agree 
ments has been received a sura of R$ 10000 should be paid to his wife and 
a sum of Rs 4 000 to his daughter it was held that the legacies were not 
specific but demonstrative (sec l50)-~Raianikant v Ktko 34 BomLR 1124 
140 I C 206 AIR 1932 Bom. 506 (507) 


143 Where a certain sum is bequeathed, the legacy 
Bequest of certain sura is not Specific merely because the stock, 
ere sto a etc m securities in which it IS in- 

vested are described m the will 


where stocks 
which invsted 
described 


Illustration 

A bequeaths to B— 

10000 rupees of my funded property 

10000 rupees of my property now invested in shares of the East 
India Railway Company 

10000 rupees at present secured by mortgage of Rampur factory 
No one of these legacies is speafic 


144 Where a bequest is made in general terms of a 
Bequest of stock Certain amount of any kiiid of stock, 
o) IS not specific merely be- 

greater amount of stock ■^causc the testator was, at the date of 
of same kind. j-,,s possessed of stock of the 

specified kind, to an equal or greater amount than the amount 
liequcathtd 


Illustration 

A b«ijcalhs to B 5000 rupees five per cent Government secunties. A had 
at the date of the w\U five p..r cent. Covenonent secunties for 5000 ruocc 
The legacy is not speafic 


Section 13C 
Act X of 
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145 A nioiiLy legacj is not specific merely because 
the will directs its payment to be post- 
poned nntii some part of the property 
of the testator has been reduced to a 
certain form, or remitted to a certain 
phec 


Bequest of money 
where not payable until 
part of testator s property 
disposed of in certain 
way 


Illustratton 

A bequeaths to B 10000 rupees and directs that this legacy shall he paid 
as soon as A a property in India shall be realised in England The legacy is not 
specific 

Section 133 Where a will contains a bequest of the residue 

When enumerated of ‘^0 testator’s property along with 
articles not deemed spea an enumeration of some items of pro- 
fically bequeathed perty not prcviously bequeathed, the 

articles enumerated shall not be deemed to be specifically 
bequeathed 

170 Principle — ^The principle of this section is that where there is a 
gift of a residue and the testator unnecessarily chooses to enumerate some 
particular things m that residuary bequest such a circumstance is not sufficient 
to constitute the things so enumerated a speafic gift — Ftcldtng v Preston 1 
DeG & J 438 

The word articles refers to moveable and not to immoveaWe pToperties— 
Julta Fernandez v Seierma Coelho 20 LW 748 AIR 1925 Mad 418 (420) 

84 IC 1029 ^ 


Section 134 Where property IS soecifically bequeathed to two 

Retention in foim of or ‘"“■'e persons in succession, It shall 
specific bequest to several be retained m the form in which the 
persons in succession testator left it, although it may be of 
such a nature that its value is continually decreasing 

Jlluslratuins 

(i) A having lease of a house for a terni of years fifteen of which were 
unexpired at the time of his death has bequeathed the lease to B for his life 
and after B s death to C B is to enjoy the property as A left it although 
if B lives for fifteen years C Can take nothing under the bequest 

(it) A having an annuity dunng the life of B bequeaths it to C for his 
life and after C s death to D C is to enjoy the annuity as A left it although 
if B dies before D D can take nothing under the bequest 


Section 135 Where property comprised in a bequest to two 

Act X of _ , , . , , or more persons in succession is not 

1865 Sale and investment of n it u ,..1 i .. i n xi. 

proceeds of property be specihcally bequeathed, it shall, m the 
queathed to two or more absence of any direction to the con- 
persons in succession ^ • it i.i i r .i 

trar} be sold, and the proceeds of the 

sale shall be invested in such secuiities as the High Court 
may by anj general rule authorize br direct, and the fund 
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tlius constituted shill be enjO>cd by the successive legitees 
according to the terms of the will 

lllusttatton 

A having a lease for a term of jcars bequeaths all his property to B for 
He and after Bs death to C The lease must be sold the proceeds invested 
as stated in this section and the annual income anstng from tlie fund is to be 
paid to B for life At B s death the capital of the fund is to be paid to C 


Where deficiency of 
assets to pay legacies 
specific legacy not to 
abate with general le 
gacies. 


149 If there is a deficiency of 
assets to pay legacies, a specific legacy iggs ° 
IS not liable to abate with the general 
legacies 


For abatement of general and speaf c legacies see "sees 327 328 and 330 


CHAPTER XV 

Ol Dl jrONSTRAllVE Ecc\cii,s 

150 Where a testator bequeaths a certain sum of Section 137 
Demonstrauve legacy money. Or a certain quantity of anyj^gjg^®^ 
other commodity, and refers to a parti- 
cular fund or stock so as to constitute the same the prinniy 
fund or stock out of which payment is to be made, the legacy 
IS Slid to be demonstrative 

Eiplanation — The distinction between a specific legacy 
and a demonstrative legacy consists in this, that — 

where specified piopcrty is given to the legatee, the 
legacy is specific, 

where the legacy is directed to be paid out of specified 
property, it is demonstrative 

lUnstjatwta 

(0 A bequeaths to B 1000 rupees being part of a debt due to him from 
W He also bequeaths to C 1 000 rupees to be paid out of Uic debt due to him 
from W The legacy to B is speafic the legacy to C is demonstrative 
(n) A bequeaths to B — 

ten buslicls of the com which shall grow in my field of Green Acre 
80 chests of the mdigo which shall be made at my factory of 
Rampur 

10000 rupees out of my five per cent promissory notes of Uic 
Government of India 

an annuity of 500 rupees from my funded properly 
1 000 rupees out of the sum of 2000 rupees due to me by C 
an annuity and direas it to be paid out of the rents arising from 
my taluk of Ramnagar 
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(ut) bequeaths to JB — 

10 000 rupees out of my estate at Ramnagar or charges it on hi 
estate at Ram nag ar 

10 000 rupees being my share of the capital embarked in a certan 
business 

Each of these bequests is demonstrative 

Note — Sections 150 and 151 apply to Hindus Buddhists etc see Sec 53 
and Sch III 

171 Demonstrative legacy —A testator had entered into oral agree 
ments of sale with regard to his lands and then made a will in which he left 
directions that the lands diould be sold and after the monej was received 
Rs 10 000 was to be paid to his wife and Rs 4 000 to his daughter It was 
held that these legacies did not refer to the lands which were left by the testator 
but were legacies with regard to money payments which ware to be made out 
of the sale proceeds of the lands The legacies were therefore demonstrative 
and not specific — Rajanikant v Kito 34 BomLR 1124 140 IC 206 AIR 
1932 Bom 505 (507) Where a testator bequeathed his jaghir income to his 
son providing that his grandson would receive out of that jaghtr income 
Rs 1 000 a year held that the annuity bequeathed to the grandson was a 
demonstrative legacy within the meaning of this section — Bhaguan Das v Ram 
Das 109 PR 1908 8 IC 909 (910) 


Section 138 
Act X of 
1865 


151 Wheie a portion of the fund is specifically be- 
* . , . queathed and a legacy is directed to be 

when legacy directed to paid out of the same fund, the portion 
be paid out of fund the specifically bequeathed shall first be 
subject of specific legacy 

trative legacy shall be paid out of the residue of the fund 
and so fai as the residue shall be deficient, out of the general 
assets of the testator 


Ulustration 

A bequeaths to B I 000 rupees being part of a debt due to him from W 
He also bequeaths to C J 000 rupees to be paid out of the debt due to him 
from W The debt due to A from \V is only 1 500 rupees of these 1 500 rupees 
1 000 rupees belong to B and 500 rupees arc to be paid to C C is also to 
receive 500 rupees out of the genera/ assets of the testator 

172 A demonstrative legacy is so far genera) and differs so much m 
effect from one properly speafic that if the fund be called m or fail the legatee 
will not be deprived of his legacy but be permitted to receive it out of the 
general assets yet the legacy is so far speafic that it will not be liable to abate 
With genera) legaaes upon a deficiency of asacts — ^\l)]lams on Executors 11th 
Edn p 917 Mann v Copeland 2 Maddock 223 Liiesay \ Rcdlejii 2 Y &. C 
90 Demonstrative legacies are in one sense only specific tie that against all 
other genera] legatees they have a prc«dence of payment out of the debt or 
security but in another sense they are general since if the debt be not m 
existence at the testators death or if it be insufTiaent to pay the legacies the 
legatees will be entitled to ^tisfaction out of the general estate of the testator — 
illiams, pp 925 926 
Sec aliO notes under sec 153 
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CHAPTER XVI 

Oi Ademption oi Legacies 

152 If anything uhich has been specifically bequeath- Section 139 
ed does not belong to the testator at the 
Ademption explained death, or has been converted 

into property of a different Lind, the legacy is adeemed, 
that IS, It cannot take effect, by reason of the subject-matter 
having been withdrawn from the operation of the will 

JUusltaltons 


(i) A bequeaths to B— 

the diamond ring presented to me by C 
my gold chain 
a certain bale of \kOol 
a certain piece of cloth 

all my household goods which shall be in or about my dwelling house 
m M Street in Calcutta at the Ume of my death 
A in his life time — 
sells or gi\es away the nng 
converts the chain into a cup 
converts the wool into cloth 
makes the cloth into a garment 
takes another house into which he removes all his goods 
Each of these legacies is adeemed 
(lO A bequeaths to 

the sum of 1 000 rupees m a certain chest 
all the horses m my stable 

At the death of A no money is found in the chest and no horses m the 
stable The legacies are adeemed 

(nt) A bequeaths to B certain bales of goods. A takes the goods with him 
on a voyage The ship and goods are lost at sea and A is drowned The 
legacy is adeemed 

^ote ^This chapter (secs. 152 — 166) applies to Hindus Buddhists etc 

see Sec. 57 and Sch III 

153 A demonstrative legacy is not adeemed by reason Section 140 
Non ademption of de that the property on which It IS charged Act x of 

monstrative kgacy by the will does not exist at the time 

of the death of the testator, or has been converted into 
property of a different kind, but it shall in such case be paid 
out of the geneial assets of the testator 

173 The rule of ademption does not apply to demonstrative legacies 
t e to legacies of so much money with reference to a particular fund for pay 
ment as for instance legacies given out of a particular stock or debt or term 
for although the particular fund be not in existence at the testators death 

the legatees will be entitled to satisfaction out of the general estate ^IVilIiams 

on Executors 11th Edn. Vol II p lOffi See notes under sec. 151 So 
where the testatrix had no power to di<pose of the particular fund out of which 
she directed the payment of the demonstrative legacies they would be payable 
out of the general estate of the lestatnx-^afcifr A/irro v Umda Khanum 19 
Cal 444 (452) (PC) So also demonstrative legaaes do not fail if the parti 
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157 Where a poition of a fund is specifically be- 
queathed to one legatee, and a legacy 
charged on the same fund is bequeathed 
to another legatee, thm, if the testator 
receives a portion of that fund, and 
the remainder of the fund is insufficient 
to pay both the specific and the de- 
monstrative legacy, the specific legacy 
shall be paid first, and the residue (if 
any) of the fund shall be applied, so far as it will c^.tcnd, in 
payment of the demonstrative legacy and the rest of the de- 
monstrative legacy shall be paid out of the general assets of 
the testator 


Order of pajment 
^hcre portion of fund 
spcci6caUy bequeathed to 
one lesatce and Icgacj 
charged on same fund to 
another and testator 
ha\ing received portion 
of that fund remainder 
msuffiaent to pay both 
legacies. 


Section 141 
Act X of 
1865 


lUustrciion 

A bequeaths to B 1 OOQ rupees part of the drfjt oI 2 000 rupees due to him 
from VV He also bequeaths to C 1 000 rupees to be paid out of the debt due 
to him from W A afterwards receives 500 rupees, part of that debt and dies 
leaving only 1500 rupees due to him from W Of these 1500 rupees 1000 
rupees betong to B and 500 rupees are to be paid to C C is also to receive 500 
rupees out of the general assets of the testator 


Ademption '^heie stock 
spea5cally bequeathed 
docs not oust at testa 
tors death 


158 Where stock which has been Section 145 
specifically bequeathed does not exist 
at the testator’s death, the legacy is 
adeemed 


lUusltalion 

A bequeaths to B — 

my capital stock of \ OOOf m East India Stock 
my promissory notes of the Government of India for 10000 rupees 
in their 4 pet cent loan 

A sells the stock and the notes The legacies are adeemed 


159 Where stock which has been specifically be- section 146 

^ , queathed, exists only in part at theArtXof 

Ademption pro tanto / ^ » j xl i ^ j j 1865 

where stock sptaficaily testatOT s death, the legacy is adeemed 
bequeathed ^sts in part §0 far as regards that part of the stock 

only at testator s death , t. i ® j x ^ . 

which has ceased to exist 

lUustrolton 

A bequeaths to B his 10000 rupees in the 5H pw cent loan of the Govern 
ment of India A sells one half of his 10000 rupees m the loan in question. 

One halt of the legacy is adeemed 

160 A specific bequest of goods under a description Secuon 14? 
Non ademption of connecting them with a certain place is 

SSScdTa^'cSLlrted adeemed by reason that they hare 
witii certain place bj been removed from such place from 
reason of removal any temporary cause or by fraud, or 

Without the knowledge or sanction of the testator 
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Section 148 
Act X of 
1865 


JBuslrations 

(») A bequeaths to B all my household goods which shall be in or about 
my dwelling house in Calcutta at the time of my death The goods are 
removed from the house to save them from fire A died before they are brought 
back 1 1 I |4' 

(ti) A bequeaths to B all my household goods which shall be in or about 
my dwelling house in Calcutta at the time of my death During As absence 
upon a journey the whole of the goods are removed from the house A dies 
Without having sanctioned their removal 
Neither of these Jegaaes is adeemed 

176 Ademption by removal — As a general rule the ademption 
of a speafic legacy of goods will be effected by the mere removal of them 
Thus where the testator bequeathed all his household goods etc which should 
be in his dwelling house at B at the time of his death and he afterwards took 
another house into which he removed the greater part of those goods from his 
house at B this removal was held an ademption — Heselune v Heseltme 3 Madd 
276 see also Green v Symons 1 Bro C C 129 (note) 

But no ademption by removal will take place where the goods are removed 
for their preservation as to save them from fire—Chapman \ Hart 1 Ves Sen 
273 Re Johnston 26 Cr D 538 (553) or where they are removed by fraud 
or without the testators knowledge or authority— SAa//c55Kry v Shaftesbury 2 
Vem 747 

161 The removal of the thing bequeathed from the 
place m which it is stated in the will 
When removal of thing to be Situated does not constitute an 

bequeatlied doesnot , ^ . . 

constitute ademption ademption where the place is only re 
ferred to in order to complete the 
description of what the testator meant to bequeath 


lUustrattons 

(0 A bequeaths to B all the bills bonds and other securities for money 
belonging to me now lynng in my lodgings in Calcutta At the time of his 
death these effects had been removed from his lodgings m Calcutta 

(m) a bequeaths to B all his furniture then m his house in Calcutta The 
testator has a house at Calcutta and another at Chinsurah in which he h\er 
alternately being possessed of one set of furniture only which he removes witf 
himself to eadi house At the tune of his death the furniture is in the house at 
Chmsur^ 

(ill) A bequeaths to B all his goods on board a Certain ship then lying in 
the river Hughli The goods are removed by As directions to a warehouse in 
which they remain at the time of As death 

No one of these legaoes is revoked by ademption 

177 'Vhere by the nature of the place described it is clear that their 
locality was not referred to as essential to the bequest as in the case of a 
speafic legacy of goods in a ship no ademption will take place by removal — 
Chatman v Hart 1 Ves. Sen 273 So also no ademption takes place by 
removal where the testator has two houses in which he lives alternately and 
being possessed of one set of furniture only which he removes with himself to 
each house bequeaths while residing m one of them all his furniture in that 
house — Land v Dciaynes 4 Bro C C K7 Raulinson v Rauhnson 3 Ch. D 
302 
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162 Where the thing bequeathed is not the right to 

reccne something of value from a jges 
third person, but the money or other 
commodity which may be received from 
the third person by the testator himself 
or by his representatives, the receipt 
of such sum of money or other com- 
modity by the testator shall not constitute an ademption, 
but if he mixes it up \\ith the general mass of his property, 
the legacy is adeemed 

Illusltalton 

A bequeaths to B whatever sum may be received from his claims on C A 
receives the whole of his claim on C and sets it apart from the general mass of 
his property The legacy is not adeemed 


When thing bequeath 
cd 13 a valuable to be re 
ccivcd by testator from 
third person and testa 
tor himself or his repre- 
sentative receives it 


163 Where a 

Change by operation of 
law of subject of speafic 
bequest between date of 
Will and testator s death 

sions of any legal 
queathed was held, 
such change 


thing specifically bequeathed undergoes p 
a change between the date of the will ^ 
and the testator's death and the change 
takes place by operation of law, or m 
the course of execution of the provi- 
instrumcnt under which the thing be- 
the legacy is not adeemed by reason of 


JllustTalwns 


(i) A bequeaths to B all the money which I have in the 51-$ per cent loan 
of the Government of India The securities for the 5J^ per cent loan are 
converted dumig As lifetime into 5 per cent slock 

(ii) A bequeaths to B the sum of 2000/ invested in Consols m the names 
of trustees for A The sum of 2 000/ is transferred by the trustees into As own 
name 

fill) A bequeaths to B the sura of lOOOO rupees in promissory notes of the 
Government of India which he has power under his marnage settlement to dispose 
of by will Afterwards m As hfetime the fund is converted into Consols by 
virtue of an authority contained in the settlement 
No one of these legacies has been adeemed 

178 This section so far as it relates to change by operation of law is 
based upon the old English law At present the law js that where there is a 
change of property effected by virtue even of an Act of Parliament ademption 
will follow unless it can be shown that the property is changed in name or form 
only and remains substantially the same So where a testator bequeathed the 
interest arising from money invested in the Lambeth Waterworks Co and 
after the date of the will the testators stodc was converted into stock of a 
Metropolitan Water Board it was held that the bequest of the stock had been 
adeemed — Slater (19071 1 Ch 665 


164 Where a thing specifically bequeathed under- section is 

Change of subject &oes a change between the date of the Art X of 

without testators know Will and the testator’s death and the 
change takes place without the know- 
ledge or sanction of the testator^ the legacy is not adeemr^d, 
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Section 14S 
Act X 0 / 
1865 


/Hustralians 

($) A bcoucaths to li all my bou^hold goods which shall be in or about 
my dwelling house in Calaiiia at Uie lime o/ m> death The goods are 
removed from Uic fiousc to save them from fire. A died before they arc brought 
back. I 4 

(ft) A bequeaths to D alt m> houscliold goods which shall be m or about 
m> dwelling house in Calcutta at the time of my death During As absence 
upon a journey the whole of the goods arc removed from the house A dies 
uiUiout having ^nctioncd their removal 

Neither of these Irgaaes is adeemed 

176 Ademption by rtmoval — As a general rule the ademption 
of a >ipccific Icoacj of goods will be effected by the mere removal of them 
Thus, where the testator bequeathed all his household goods etc which should 
be in his dwelling iiousc at U at the time of his death and he afterwards took 
another hou<« into which he removed the greater part of those goods from his 
house at B this removal was held an ademption— //eschine v Ilestlitne 3 Madd 
276 see also V Symons 1 Bro C C 129 (note) 

But no ademption by removal will fake place where the goods are removed 
for their preservation as to save them from fitii— Chapman v Hart 1 Vea. Sen 
273 He Johnston 2o Cr D 538 (553) or where they are removed by fraud 
or without the testators knowledge or authority— >S/ia//friwry v Sho}tesbuty 2 
Vem 7-17 

161 The removal of the thing bequeathed from the 
place in which it is stated in the uiJJ 
b ''^e^Uicd'^'doe's^ ^*of Situated does not constitute an 

c^stitute ademption ademption where the place is only re- 
ferred to in Older to complete the 
description of what the testator meant to bequeath 

lUuslralions 

(t) A bequeaths to B all the bills bonds and other securities for money 

bdiongiTiB Vo Tijt Tio» V/flvg to tNf Vods-ing-s to CaVcc/Aa vVit •c/nn Via 

death these effects had been removed from his lodgings in Calcutta 

(u) A bequeaths to B all fus furniture then in hts house in Calcutta The 
testator has a house at Calcutta and another at Chinsurah in which he lives 
alternately being possessed of one set of furniture only^ which he removes with 
himself to each house At the tune of his death the furniture is in the house at 
Chinsurah 

(ill) A bequeaths to B all his goods on board a certain ship then lying in 
the river Hughli The goods are removed by As directions to a warehouse in 
which they remain at the time of As death. 

No one of these legaaes is revoked by ademption 

J77 Where by the nature of the place described it is clear that tbeif 
locality was not referred to as essential to the bequest as in the case of a 
specific legacy of goods m a no ademption will take place by removal— 
Chapman v Hart 1 Ves. Sen 273 So also no ademption takes place by 
removal where the testator has two houses in which he lives alternately and 
being possessed of one set of furniture only which he removes with himself to 
each house bequeaths while residing in one of them all his furniture in that 
house — Land v Deiasnes 4 Bro C C 537 Raulinson v Ratihnson 3 Ch P 
302 
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162 Where the thing bequeathed is not the right to 
recent, something of value from a 
third person, but the money or other 
commodity which may be received from 
the third person b> the testator himself 
or by his representatives, the receipt 
of such sum of money or other com- 
modity by the testator shall not constitute an ademption, 
but if he mixes it up w ith the general mass of his property, 
the legacy is adeemed 

Illusttahon 

A bequeaths to B whatever sum may be received from his claims on C A 
receives the vsbole of his claim on C and sets it apart fiom the general mass of 
his property The legacy is not adeemed 


When Uimg bequeath 
cd IS a valuable to be re- 
ceived by testator from 
third person and testa 
tor himsdf or his repre 
sentativ e receiv cs it- 


163 Where a 

Change by operation of 
law of subject of specific 
bequest between date of 
will and testators death. 

sions of any legal 
queathed was held, 
such change 


thing specifically bequeathed undergoes 
a change between the date of the will 
and the testator s death, and the change 
takes place by operation of law, or in 
the course of execution of the provi- 
mstrument under which the thing be- 
the legacy is not adeemed by reason of 


Ittuslrattons 


(0 A bequeaths to B all the money which I have m the per cent loan 

of the Government of India. The securities for the 5H cent loan are 

converted dumig As lifetime into 5 per cent stock 

(fi) A bequeaths to B the sum of 20001 invested in Consols m the names 
of trustees for A The sum of 2 000/ is transfened by the trustees into A s own 
name. 

(id) A bequeaths to B the sum of 10000 rupees rn promissory notes al the 
Government of India which he has power under his marriage settlement to dispose 
of by will Afterwards in As lifetime the fund is converted into Consols by 
virtue of an authority contained m the settlement 
No one of these legacies has been adeemed 

178 This section so far as it relates to change by operation of law is 
based upon the old English law At present the law is that where there is a 
change of property effected by virtue even of an Act of Parliament ademption 
will follow unless it can be shown that the property is changed in name or form 
only and remains substantially the same So where a testator bequeathed the 
interest arising from money invested in the Lambeth Water works Co and 
after the date of the will the testators stock was converted into stock of a 
Metropolitan Water Board it was held that the bequest of the stock had been 
adeemed — Slater (1907] 1 Ch 665 


164 Where a thing specifically bequeathed under- 
ChaTO of subject Soes a change between the date of the 
Without testators know Will and the testator’s death and the 
change takes place without the know- 
ledge or sanction of the testator, the legacy is not adeem'=*d, 


Section 149 
Art X of 
1865 


Section 150 
Act X of 
1865 


Section 151 
Act X of 
1865 
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Section 152 
Act X of 
1865 


Section 153 
Act X of 
1865 


Section 154 
Act X of 
1865 


Illustjation 

A bequeaths to B all my 3 per cent Consols The Consols are without 
As knowledge sold by his agent and the proceeds con\erted into East India 
Stock This legacy is not adeemed 

179 There is no ademption where the stock has been transferred into 
another fund without the knowledge or authority of the testator — Shajtesbury 
V Shaftesbury 2 Vem 747 So where the subject of a specific legacy was sold 
during the testators lunac> by his son it w'as held that there was no ademption 
— Jenkins v Jones LR 2 Eq 323 But where after the date of the will the 
testator became a lunatic and by an order in the lunacy certain shares spea 
fically bequeathed were directed to be sold and the proceeds invested in other 
securities the bequest of such shares was held to be adeemed — Jones \ Green 
L R 5 Eq 555 Re Freer 22 Ch D 622 

165 Where stock which has been specifically be- 

Slock spccfically h. quefhed IS lent to a third party on 

queathed lent to third condition that it shall be replaced, and 
S*be^re° replaced accordingly, the legacy is 

not adeemed 

166 Where stock specifically bequeathed is sold, and 

stock .pecficaiiy be quantity of the same stock is 

queathed sold but re afterwards purchased and belongs to 
placed and belonging to the testator at his death, the legacy is 
testator at his death .. j j ® 

not adeemed 

180 This section is based on the dictum of Lord Talbot m Patndge v 
Patridge Cas Temp Talb 227 and of Lord Hardwicke m Evelyn v Ward 1 
Ves Sen 426 But in Paltison \ Pattison 1 M A K 12 it has been held that 
a legacy is adeemed by the sale of the stock and will not be revived b> a new 
purchase of s milar stock by the testator 


CHAPTER XVII 

Or THE Pai mcnt or Liabilities in respect or the 
Subject or a Bequest 

167 (1) Where property specifically bequeathed is 

NonbabCty Ol e»ecu subject at the death of the testator to 
tor to exonerate speafic any pledge, hen or incumbrance created 
legatees. hy the testator himself or by any per- 

son under whom he claims, then, unless a contrary intention 
appears by the will, the legatee, if he accepts the bequest, 
shall accept it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) be liable 
to make good the amount of such pledge or incumbrance 

(2) A contrarj intention shall not be inferred from 
any direction which the will may contain for the payment of 
the testator’s debts generally 
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Explanation — A periodical payment in the nature of 
land-revenue or in the nature of lent is not such an incum- 
brance as is contemplated by this section 

Illustrattons 

(i) A bequeaths to B the diamond nng given him by C At As death 
the ring is held m pawn by D to whom it has been pledged by A It is the 
duty of As executors if the state of the testators assets will allow them to 
allow B to redeem the ring 

(«) A bequeaths to B a zamindan which at As death is subject to a 
mortgage for 10000 rupees and the whole of the prmapal sum together with 
interest to tlie amount of 1 000 rupees is due at A s death B if he accepts the 
bequest accepts it subject to this charge and is liable as between himself and 
A s estate to pay the sum of 11 000 rupees thus due 

Note — This chapter (secs 16? — 170) applies to Hindus Buddhists etc 
see Sec. 57 and Sch III 

This section is based on the Real Estate Charges Act 1854 (17 & 18 Vict 
C 113) commonly known as Locke Kings Act Subsection (2) is based on 
Locke Kings Amendment Act 1877 (40 &. 41 ViCL c 34) 


Completion of testa 
tors title to things be 
queathed to be at cost of 
his estate 


168 Where anything is to be done 
to complete the testator’s title to the 
thing bequeathed, it is to be done at 
the cost of the testator’s estate 


IlluslTalwtts 

(0 A having contracted m general term for the purchase of a piece of land 
at a certain pnce bequeaths it to B and dies before he has paid the purchase 
money The purchase money must be made good out of A s assets 

(It) A having contracted for the purchase of a piece of land for a certain 
sum of money one half of which is to be paid down and the other half secured 
by mortgage of the land bequeaths it to 0 and dies before he has paid or 
secured any part of his purchase money One half of the purchase-money must 
be paid out of A s assets 

181 Cases — If the purchaser of real estate dies without having paid 
tlie purchase money his heir at law or the devisee of the land purchased will be 
entitled to have the estate paid for by the executor or administrator— A/i/ner v 
Mills Mosel> 123 Broome v Monck 10 Ves 597 In such a case if the 
personal estate cannot be got in and the devisee pajs for the land out of his 
own pocket he may afterwards call upon the personal representatives to re 
imbuise him — Broome v Monck 10 Ves 597 If by reason of the complication 
of the testator s affairs the purchase money could not be immediately paid and 
tlie vendor for that reason rescinded the contract >et on the commg in of the 
assets the devisee of tlie estate contracted for imght compel the executor to lay 
out the purchase-money in the purchase of other estates for his benefit — Whittaker 
V Whittaker 4 Bro C C 31 Broome v Monck (ated above) 


169 Where theic is a bequest of any interest in ini- 
Exoneration of lega moveable property in respect of which 


immoveable 
perty for which land 
revenue or rent pajafaie 
penodicallj 


payment in the nature of land-revenue 
or in the nature of rent has to be made 
periodically, the estate of the testator 


Section 155 
Act X of 
1865 


Section 156 
Act X of 
1865 
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shall (as between such estate and the legatee) make good 
such payments or a proportion of them, as the case may be, 
up to the day of his death 

Ulustratwn 

A bequeaths to H a house in respect of which Rs. 365 are payable annually 
by way of rent A pays his rent at the usual time and dies 25 days after As 
estate uiU make good 2S rupees in respect of the rent 

Note — In case of specific gift of leaseholds liabilities existing at the death 
of the testator must be paid out of the residue of the estate and those accrued 
after the death must be borne by the legatee — Theobald on Wills 6th Edn 169 

Section 157 170 In the absence of any direction in the will, where 

1865^'’' Exoneration of specific ‘here IS a specific bequest of stock in a 
legatees stock in joint lomt stock company, if anv call or other 
stock company payment IS due from the testator at the 

time of his death in respect of the stock, such call oi payment 
shall, as between the testator’s estate and the legatee, be 
borne by the estate but, if any call or other payment becomes 
due m respect of such stock after the testatoi s death, the 
same shall as between the testator’s estate and the legatee, 
be borne by the legatee, if he accepts the bequest 

UluttTatwns 

(0 A bequeaths to B his shares in a certain railway At As death there 
was due from him the sum of 100 rupees in respect of each share being the 
amount of a Cdll which has been duly made and the sum of five rupees in respect 
of each share being the amount of interest wh '‘h had accrued due in respect of 
the call These payments must be borne by A s estate 

(<i) A has agreed to take 50 shares m an intended joint stock company and 
has contracted to pay up 100 rupees m respect of each share which sum must 
be paid before his title to the shares can be completed A bequeaths these 
shares to B The estate of A must nial c good the payments which were necessary 
to complete A s title 

(hi) A bequeaths to B his shares m a certain railway B accepts the legacy 
After A s death a call is made in respect of the shares B must pay the call 

(tv) A bequeaths to B his shares in a joint stock company B accepts the 
becywest Aitet'Kaids the afiaics o( the QQmpaci.y are wound up and eidr shac? 
holder is called upon for contribution The amount of the contribution must be 
borne by the legatee 

(v) A is the owner of ten shares m a railway company At a meeting held 
during his lifetime a call is made of fifty rupees per ^are payable by three 
instalments A bequeaths his shares to B and dies between the day fixed for 
the payment of the first and the day fixed for the payment of the second instal 
meat and without having paid the first instalment As estate must pay the 
first instalment and B if he accepts the legacy must pay the remaining 
instalments. 

182 With respect to speafic legaaes of shares in Banking or other 
Public Companies, if any payments were necessary at the testators death to 
constitute him a complete shareholder they must be borne by his estate but 
if he was a complete shareholder all calls made after his death ought to be 
borne by the specific legatee and do not fall on the general estate — Blou/il \ 
Hipktns 7 Sim 43 Jacques v Chambers 2 Coll 435 Cine V Cine Kay 600 
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CHAPTER XVIII 

Oi BrQuusTS 01 Things discuibid in Guntrai. Terms 

171 If there is a bequest of something described inSecUMiss 
Bequest of thing des- general terms, the cvccutor must pur-f^^® 
cnbed m general terms. chase for the legatee what may reason- 
ably be considered to answer the description 

JltuslTations 

(t) A bequeaths to B a pair of carnage-horses or a diamond nng The 
executor must provide the legatee with sud» articles if the state of the assets will 
allow iL 

(») A bequeaths to B my pair of carnage-horses. A had no carnage 
horses at the time of his death. The legacy fails. 

— ^This section applies to Hindus Buddhists etc see Sec 57 and 

Sch in 

183 If the bequest be in general terms e g of a hor^ and no horse 
be found m the testators possession at the time of his death the executor is 
bound provided the state of the assets will allow him to procure a horse for 
the. legatee See Dronsdon \ Wtnler AmbI 57 Illustration (t) But if there 
be a spectfie bequest of a thing desenbed as already in existence and no such 
thing did ever exist among the testators effects the gift fails Thus if there 
IS a gift of my grey horse and the testator had no horse at his death the 
executor is not bound to buy a grey horse for the legatee — Evans v Tripp 6 
Maddock 92 sec also Illus. (ii) 


CHAPTER XIX 

Of Bequests of the Interest or Produce or a Fund secuoniss 

172 Where the interest or produce of a fund is be- “ 

Bequest of interest or queathed to any person, and the will 
produce of fund affords no indication of an intention 

that the enjoyment of the bequest should be of limited dura- 
tion, the principal as well as the interest shall belong to the 
legatee 

lUusfraftons 

( 1 ) A bequeaths to B the interest of his 5 per cent promissory notes of the 
Government of India There is no other clause in the will affecting those securities 
B is entitled to A s 5 per cent promissory notes of Uie Government of India 

(«) A bequeaths the interest of his 5H per cent promissory notes of the 
Government of India to B for his life and after his death to C B is entitled 
to the interest of the notes during his life and C is entitled to the notes upon 
B s death. 

(hi) a bequeaths to B the cents of his lands at X B is entitled to the 
lands 

Note — This section applies to Hindus, Buddhists etc; see Sec 57 and 
Sch III 

S_2§ 
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18*1 Although this section speaks ol a fund it applies to immo\cabl« 
propertj also— \ Uunbtila 3CLJ 515 (5l9)s Admintsltalor General 
\ JIushis to Cal 132 (211) Cf lUus. (im) 

185 Cases — \Micrc the uilerest or produce of a fund is bequeathed to 
a legatee or in trust for him without any limitation as to continuance the 
principal will be regarded as bequcatiicd a\i>o—nilon v Sheppard 1 Bro C C 
552 Phillips V Chambcrlatne i Vcs. 51 Shetch v Matkms 1 hfadd 2o3 
Thus, an indermite gift of the dividends gives the absolute property of the 
stock— Page v LcaPinguill 18 Vcs. 463 Ilatg v Suiney 1 Sim i Stu 490 
So also a bequest of rent will pass the land itself — Ashton v Idamson 1 Dr 
\V 198 A bequest to a woman of a fund with the interest thereon to be 
vested in trustees the income ansing therefrom to be for her sole use and benefit 
vests the capital for her separate use — Adamson v Armitage 19 Ves 416 

A gift of the interest of a certain fund to be enjoyed by the legatees from 
generation to generation was held to be an absolute gift of the fund itself — 
Administrator General \ Money 15 Mad 448 (467) A gift under a will to 
certain persons and their heirs for ever of certain annuities being specific shares 
of the rents and profits of an estate was held to amount to a gift of shares in 
the corpus of the estate corresponding with the share of the profits— ffcmangmi 

V Nobin Chetnd 8 Cal 788 (801) A gift of the surplus revenues of certain 
lands to the members of a joint family after defraying the expenses of certain 
religious trusts was held to confer the beneficial ownership in the lands on the 
family subject to the pcrforroance of those trjst^Ajwfosh \ Doorgo Churn 
5 Cal 438 (444 445) (PC) Uhere the testator direned that half the net 
income from a certain property should be paid to the legatee for life and after 
her death to her children for life and there was also a provision that if the 
property should be sold one half of the sale proceeds should be paid to the 
legatee and the children that might be bom to her held that the bequest to the 
legatee was a bequest of a moiety of the specific property itself — fulta Fernandes 

V Setama Coelho 20 LW 748 AIR 1925 Mad 418 (420) 84 IC 1029 
A gift of income without more is a gift of the corpus even though the gift is 
to the separate use or through the medium of a trust — idmimstrator General v 
Hughes 40 Cal 192 (214) 21 I C 183 Theobald on Wills 6th Edn p 465 
But where a testator directed that his estate should remain intact and that his 
heirs sons grand sons great grandsons and so on in succession should be entitled 
to enjoy the profits it was held that the intention was that the estate was 
not to be disposed of and that there was no gift of the estate but simply a 
gift with reference to the enjoyment of the profits from generation to generation 
which could not be held to be a gift of the corpus of the property The will 
was therefore invalid and the estate would pass as if it had not been disposed 
of by will — Shookmoy v Monohatn 11 Cal 684 (693) (PC) explained in 
Hemangini v Nobtn Chand 8 Cal 788 (801 802) 

186 Contrary intention — ^This section does not apply where there is 
a clear indication of the intention of the testator that the enjoyment of the be 
quest by the legatee should be of limited duration Thus a bequest of the profits 
of an estate to a Hindu widow for life with the remainder absolutely to the 
nephew confers only a life estate on the 'mdovr—Mandakim v Arunbala 3 CL J 
515 (519) A direction by a testator that an immoveable property should be 
retained in the hands of trustees appointed by the will and that the balance of 
the rents and profits after the payment of expenses should be used and enjoyed 
by the testator s son G in such manner as he might think proper with a provision 
empowenng the sons of such to call him to account for the management of 


Sec 173.1 THE INDHIN SUCCESSION Acf 21^ 

Ihe property on altamins the a£e of 21 and with a direct though void gift over 
to the grandsons of sach son confers only a hfc-cstatc on G the vesting of the 
property m trustees the right of G s sons to ask for an account and the gift 
over to G s grandsons— all these Jiow an intention on the testator s part that the 
enjoy ment of the bequest Jiould be of a limited duration — Atiand Rao v Adminis 
ItaloT Gcneid 20 Bom 450 (164) Hhcre the testator vested his property in 
trustees and directed them to pay the income therefrom after deducting expenses 
to his son wiio was to utilize the same for the maintenance of himself and his 
fanuly held that Uie son waa not entitled to an absolute estate — Vullubhdas v 
ThuckcT 14 Bom. 360 Where a testator gave the income of his houses to his 
two wons in the event of his wifcs death and provided that the heirs of the sons 
should also enjoy such income it was field by the Bombay High Court m 
Damodardas v Daiabhat 21 Bon 1 (16) tliat there was sulhcicnt evidence of 
a contrary intention within the meaning of this section restricting the interest 
of the sons for thar lives but this decision was reversed by Privy Council 
who held that each of tlic sons took an absolute intcrc-t — Damodardas v Daya 
bliai 22 Bom 833 (841) (PC ) WTicre a testator gave his grand daughter the 
rent of a house and the ownership after her death to her children held that she 
took only a life intcre t, although at the testator $ death she had no children — 
Aamndar v Ladkaiahu 12 Bom 183 (P^) 

But where there was a bequest of the income of a property to A to be 
enjoyed by him for maintenance (with right to spend the whole income for his 
family s maintenance if ncci.ssary) and if A turned out to be of bad character 
certain other persons were directed to take the property out of As hands and A 
did not in fart tarn out to be of bad character it was held under the arcum 
stances that the testator did not intend to limit the duration of the enjoyment 
of the income of the propery by A and that therefore the corpus of the property 
should be taken to have been given to A absolutely— A/unnu v Laehman 1932 
ALJ 476 141 IC 650 A.I R 1932 All 476 (477) 


CHAPTER XX 


Oi Bcqucsts 01 Annuities 


173 Where an annuity is created by will, the legatee 

created by wrll O^y. 

' only 


S able 

;ss contrary intention 
appears by will 


unless a contrary intention appears by 
the wiU, nofwif/iitaiidtng that the an- 
nuity is directed to be paid out of the 
propel ty generally, or that a sum of money is bequeathed 
to be invested in the purchase of it 


IllustTatwns 

(0 A bequeaths to B 500 rupees a year B is entitled dunng his life to 
receive the annual sum of 500 rupees 

(u) A bequeaths to B the sum oC 500 rupees nmnthly B is entitled dunng 
his life to receive the sum of 500 rupees every month 

(«i) A bequeaths an annuity of 500 rupee to B for life and on Bs death 
to C B IS entitled to an annuity of 500 rupees dunng his life C if he survives 
B IS entitled to an annuity of 500 rupees from B s death until his own death 


Sectionl60 
Act X of 
1865 
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Note — ^This diaptcr {sees. 173—176) applies lo Hindus Buddhists, etc 
see See 57 and Sch. Ill 

The ^\ord notuiUislandins has been substituted for the ^\o^d3 and this 
rule sJiall not be \aricd b> the arcumstancc. The diangc is merely \erbal 

187 “For his life only** — An annuity mj> be perpetual or for life 
or for any penod of >cars but in ordinary acceptation of the term used if it 
should be said Uiat a testator had left another an annuity of £1 000 per annum 
no doubt svould occur of the gift being an annuity for the life of the donee — 
\Villiams on Executors 11th Edn p 9-17 Bleuilt \ Robejts 1 Cr & Ph 274 
(280) Accordingly a simple gift of an annuity to A docs not give an annuity 
beyond the life of A — Ketr \ \Itddlestx Hoilnlal 2 DeC M & G 583 {pei 
Lord St Leonards) A bequest of £30 a y-^r from the interest of any funded 
property in the Bank of England docs not amount to a bequest of so much 
stock as would produce that annual sum but constitutes an annual charge of £30 
upon the funded property for the life of the legatee — Wilson v Maddtsoit 2 Y & 
Cool Ch C 372 

If an annuity be guen to one for life and after his death to another simply 
the latter docs not necessarily lake an absolute interest in the annuity — Williams 
p 947 Blight V Harinoll 19 Ch D 297 (per Fry L J ) see also Ulus (m) A ' 
gi(t of an annuity beyond the life of the first taker is not of itself a sufficient 
indication that it should be p<.rpctual — BUuiii v Roberts 10 Sim 491 To 
make on annuity perpetual there must be express words in the will so descnbing 
it or the testator must by some language m the will indicate an intention to that 
effect The most common indication of such intention is a direction by the 
testator to segregate and appropriate a portion of his property from the interest 
or profits of which the annuity is to be paid When this is done the annuity 
when mentioned in the will represents the corpus so appropriated and the corpus 
passing by the bequest of the annuity the annuity may be said to be perpetual 
— per Lord Campbell L C m Lett v Randall 2 DeG F & G 388 (392) But 
the mere appropriation of prop rty lo meet an annuity is not always a sufficient 
indication of the testators intention to make the annuity perpetjal — Innes v 
Mitchell 9 Ve? 212 Thus the fact that an annuity is barged on the village 
revenues does not serve as an indication of an intention to create an annuity as 
CO equal in duration with the property itself — Copala Krishna \ Ramnath 5 Bom 
LR 729 On the other hand the segregation of any particular property is not 
the only mode of indicating an intention to make the annuity perpetual and the 
will may indicate an intention in other ways that the sum payable is really not 
a mere annuity for life but is intended to be perpetual — Panchu Copal v Kaltdas 
24 CWN 592 (596) 54 IC 140 

As a general rule there can be no doubt that the gift of an annuity to A is 
a gift of the annuity during the hfc of A and nothing more It is equally free 
from doubt that where the testator indicates the existence of the annuity without 
limit after the death of the person named and therefore implie that it is to exist 
beyond the life of the annuitant there the annJity is presumed io be a perpetual 
annuity It is equally without doubt that there are cases in which the Court 
has come to the conclusion that the gift is really not that of annuity but the gift 
to a person of the income arising from a particular fund without limit and there 
the Court holds that the unlimited gift of the income is a gift of the corpus from 
which the income ans s — p-r Fry LJ m Blight \ Hartnoll (1881) 19 Ch D 
294 followed in Panchu Gopal\ Kaltdas 21 CWN 592 (595) 53 I C 140 

Both under the Indian and the English law the question whether the annuity 
IS given in perpetuity or for life only depends upon the intention of the testator 
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id this mtenUon need not be indicated by express words m the will but must 
e gathered from the language of the will as a whole — Panchugopal \ haltdas 
4 CWN 592 (598) 54 IC 140 Niladtmath v SaTojnaih 62 IC 681 (683) 
Cal) RajlaHht v Sarala 56 IC 803 (804) (Cal) A Hindu by his will 
irected that his second son was to give Rs 500 per annum to the fourth son 
ut of the profits of the property demised to the former it was held on a 
onstruction of the will that the grant of the annuity in favour of the fourth 
on was perpetual and heritable and not merely for the life of the grantee — 
'iilttdrtnatli \ SaTOjnalh sapra 

The latter pait of this section lays down that an annuity is to be for Ji/e 
inly even though a sum of money is bequeathed to he invested m the purchase 
)f It But this provision is at variance with the English law according to which 
f the b^que t is a gift of property which will produce the amoun*^ of the annuity 
or m other words if the will dedicates the corpus of a fund to the purchase of the 
annuity it is a gift in perpetuity — Stocks v Heron 12 Cl & F 161 Kerr v 
M ddJfsex Hospital 2 DeG hi & G 577 (584) Ross v Borer 2 Johns & H 469 

For rules regarding payment and apportionment of annuities see secs 338 340 


174 Where the uill directs that an annuity shall 

piovided for any person out of the pro- Act X of 
ceeds of property, or out of property 
generally, or where money is bequeath- 
ed to be invested in the purchase of 
any annuity for any person, on the 
testator’s death the legacy vests m 
interest in the legatee, and he is entitled 
at his option to have an annuity purchased for him or to 
receive the money appropriated for that purpose by the will 


Penod oi vesting 
where will directs that 
annuity be provided out 
of proceeds of property 
or out of property gene 
rally or where money 
bequeathed to be invested 
m purchase of annuity 


lUusIrattons 

(t) A by his wiJI directs that fu« cAecutors shall out of bis property 
purchase an annuity of 1 000 rupees for B B is entitled at his option to have 
an annuity of 1000 rupees for his life purchased for him or to receive such a 
sum as will be sufficient for the purchase of such an annuity 

(») A bequeaths a fund to B for his life and directs that after Bs death it 
shall be laid out in the purchase of an annuity for C B and C survive the 
testator C dies in B s lifetime On B s death the fund belongs to the repre 
sentative of C 

18S ^Vhere the money is bequeathed to be invested in the purchase of an 
annuity^ for the life of the legatee and the legatee dies before it is laid out or 
before the will is proved or even before the fund is available (.eg if he dies 
dunng the life of the person after whose death the mvestment is to be made) 
still it IS vested legacy from the death of the testator and the sum will belong 
to the personal representaUv es of the legatee— 1 v Compton 2 p U ms. 309 

Re \fabbelt [1891] 1 Ch 707 Rc Robbins [19071 2 Ch. 8 And if the legatee 
for whose benefit it was intended survives the testator he may elect either to 
take the sum or to hav e it laid out m annmty— Stocks \ Cheek 23 Beav 220 
Dauson v Hearn I Russ. &. M 606 (608) Am v Middlesex Hospital 2 DeG 
M & G 584 
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Section 162 
Act X of 
1865 


Section 163 
Act X of 
1863 


Section 164 
Act \ of 

186j 


175 Where an annuity is bequeathed, but the assets 

Abatement of annmty ‘'p ‘f efficient to pa} 
all the legacies given by the will, the 
annuity shall abate in the same proportion as the other 
pecuniary legacies given by the will 


189 An annuity charged on the per onal estate is a general legacy and 
therefore as between annuitants and legatees there is no priority where there is 
a deficient estate but both roust abate proportionately This principle will equally 
apply whether an annuity is to commence immediately on the death of the 
testator or at a future penod — Ittnes \ Mtteltell 1 Phil Ch C 716 But if 
annuities are given as specific gifts of interest in the real estate they shall not 
abate with the legaaes charged generally on the real estate — Creed v Creed 11 
Cl & F 491 


176 Where thtie is a gift of an annuity and a lesi- 
, duary gift, the whole of the annuity is 
anyreidiiarv gitt^"whoie to be satisfied before any part of the 
annuity to be first satis lesidue IS paid to the residuary legatee, 
® and, if necessar>, the capital of the 

testatoi s estate shall be applied for that purpose 


190 Principle — A residuary legatee has no right to call upon particular 
general l^atees to abate The whole personal e tate not specifically bequeathed 
must be exhausted before those legatees can be obliged to contribute anything 
out of ihcif bequests — Purse \ Snaplm 1 AtK 418 So if there is a simple 
bequest of an annuity there is no doubt but that however great or small the 
income of the te tator s property may be the annuity must be paid in full to the 
last farthing of the properly If Uicre is a gift of an annuity and a residuary 
gift and the estate proves insuflicient the annuity takes precedence and the 
whole loss falls on the residuary legatee — Croly v W dd 3 DeG M & G 993 
(99o 996) 


CHAPTER XXI 

Or LCGAClCS TO CRrOITORS AND PoRTlOhiLRS 
177 Where a debtor bequeaths a legacy to his credi- 
Creditor prma /or« ‘“r, and It docs not appear from the will 
entitled to legacy as well that the legacy IS meant as a satisfdc- 
tion of the debt, the creditor shall be 
entitled to the legacy as well as to the amount of the debt 
This chapter (sees. 177 179) applies to Hindus Buddhists etc sec Sec 57 
andSch.111 

191 Rule differs from English law — Tlie rule m this section 
abolislics Uic doanne of satisfa tion and is opposed to the rule of English law 
In Fngland it has been established by the Courts of Equity that where a debtor 
bcqi calhs to his creditor a legacy cqv.al to or exceeding the amount of ins debt 
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It will be presumed m the absence of any intimation of a contrary intention 
that tile legacy was meant by the testator as a satisfaction of the debt — Talbot 
V ShreiLsbury Prec Ch 394 Brov.n \ Dauson Prec Ch 240 Re Fletcher 
(1888) 38 Ch D 373 Re Ratienbury I1906J 1 Ch 6o7 (670) The rule in 
this section is just the opposite ina'smuch as the legatee is entitled to the debt 
as well as to the legacy and it is only if the will cipressly states that the legacy i* 
meant as a satisfaction of the debt that the role of satisfaction applies Thua 
where A deposited a sum of Rs. 9 000 with B and B by a will bequeathed a sum 
of Rs 9000 as bakshtsh to A it was held that A was entitled to his deposit of 
Rs 9000 as well as to the legacy of Rs 9000 — Hasanali v Popatlal 37 Bom. 

211 17 I C 17 (18 19) But where A deposited a sum of Rs 10000 with B 
and B made a will stating The money of A to the extent of Rs lOOOO is kept 
with me So that money should be gi\en to him it was held that the bequest of 
Rs. 10 000 V as clearly meant as a satisfaction of the indebtedne«s of the testator 
to A and A was not entitled to get the money twice (as a debt and as a legacy) 

— Rajamannar v Venkata hrishnay^a 25 Mad 361 (363) Where B executed 
a promissory note for Rs 15 000 in favour of A and also bequeatlied the sum of 
Rs 15000 to A and it \ as found that the pro note was hollow as B never 
borrowed any money from A it was held that A was entitled to get Rs IS 000 
only that the promissory note referred to the ame sum as the legacy and that 
It was not intended to give any additional sum— l^ambcruinal v leerapeTumal 
56MLJ 596 128 I C 689 AIR 1930 Mad 956 ( 960) 

178 Where a parent, who is under obligation by con- Section 165 
Oiild I„i,e en tract to provide a portion for a child, 
titled to legacy as well fails to do SO, and afterwards bequeaths 
as portion ^ legacy to the child, and does not inti- 

mate by his will that the legacy is meant as a satisfaction of 
the portion, the child shall be entitled to receive the legacy 
as well as the portion 

Illustration 

A by articles entered into in contemplation of his mamage with B cove 
nanted that he would pay to each of the daughters of the intended marriage a 
portion of 20000 rupees on her marna«>e TOis covenant having been broken 
A bequeaths 20 000 rupees to each of the married daughters of himself and B 
The legatees are entitled to the benefit of this bequest m addition to their portions 

192 Rule differs from English law — ^This section like the pre 
ceding one differs from the Enghsli law where it is laid down that where a 
parent is under an obligation to provide portions for his children and he after 
wards makes a provision by will for them such testamentary provision shall 
pnma faae be presumed to be a satisfaction or performance of the obligation — 

Druen v Bruen 2 \em 439 Copley v Copley 1 Wms. 147 If the bequest 
be less m amount than the portions or payable at different penods such legaaes 
\ ill still be considered sausfaciion other m full or m part according to arcum 
stances— /€ison v /csson 2 Vem 255 Finch v Finch I \es 534 Thynne v 
Clengall 2 HLC. 131 (154) 


No ademption by sub- 
sequent pro\ ision f 0 r 
legatee 


179 No bequest shall be \vhoU> or Secuon 166 
partiallj adeemed by a subsequent pro- 
V ision made bj settlement or othenv isc 
for the legatee 
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Thus D a Hindu widott died making a will in respect ol propert) which 
she had inherited /rom her husband; tJic bequeathed 2 000 as a legacy to 
the plaintiil and the immoveable properly to K Uolii the plainlilT and K were 
Uic heirs of her husband The plaintiff sued /or Uic legacy under the will as ucU 
as for half the immoveable property as heir //</</ that as the widow had not the 
power to devise the immoveable property (to which she was not entitled abso- 
lutely) It must be considered that she had devised a property which did not 
belong to her consequently the plaintiff must be put to his election alAer to take 
the legacy under the will or half the properly as heir — Mansialdas v Kattchoddas 
It Bom -138 (441) 

The doctrine of election applies to all kinds of property and persons There 
is no distinction for the purposes of election between personal estate and real 
estate between specific and residuary legatees or between legatees and the 
next of kin of an estate — per Jones L J m Cooper v Cooper L R 6 Ch 15 

It IS applicable to movcrdilc and immoveable properties alike — Cooper v 
Cooper LR 6 Cli 15 (19) 

The doctrine is applicable to vested as well as contingent interests to 
reversionary and remote as well as immediate interests — Wilson v Lord Toun 
shed 2 Ves J 693 ( 697) Mebb v ShafUsbury 7 Ves. 481 

196 Testator’s intention to give property not his own — 
In order to raise a ease of election it is necessary that the intention of the 
testator to dispose of the property which is not his own should be clear The 
intention must appear by demonstration plain or by necessary implication-^ 
Rancliffe v Parkins 6 Dow 179 Johnson v Telford 1 Russ & M 244 
Crabb v Crabb 1 M 3L K 511 Dillon v Parker 7 Bhgh N S 325 Dummer 
V Pilcher 5 Sim 35 A mere recital m a will that A is entitled to certain 
property but not declaring the intention of the testator to give it to him is 
insufficient to show the intention of the testator and to raise a case of election— 
Dashwood V Peyton 18 Ves 41 The doctrine of election does not apply where 
the testator has some present interest in the estate disposed of by him though 
it IS not entirely his own In such a case unless there is an intention clearly 
manifested m the will or a necessary implication on his part to dispose of the 
whole of the estate including the interest of third persons he will be presumed 
to dispose of that which he might lawfully dispose of and no more — Grissell \ 
Suiinhoe LR 7 Eq 291 IVtIktnson v Dent 6 Ch 339 

The intention must appear on the face of the nrW iCse*Y for paro/ evidence 
will not be admissible for the purpose of showing it — Stratton \ Best 1 Ves 
285 Doe v Chtchester 4 Dow 65 

197 Different nature of the two properties no bar to 
election — A who was managing the properties inherited by the daughter 
of his deceased brother died leaving a will whereby he bequeathed a portion of 
those properties to B and a sum of Rs 800 to his niece In a suit brought by 
the niece to recover the properties inherited by her and bequeathed to B and 
also the legacy of Rs 800 held that the doctrine of election applied notwith 
standing that the niece would get an absolute right in the sum bequeathed to 
her while B would take only her lifemterest in the properties bequeathed to 
him — Ammalu V Ponnammal 36MLJ 507 49 IC 527 

198 Revocation — An election made under a misconception of the 
extent of the claims of the fund elected may be revoked — Kidney \ Coussmaket 
12 Ves 136 A disclaimer of legacy can before the legacy is otherwise dealt 
with be retracted by the legatee — Re Voung {1913J 1 Ch 272 
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181 An interest relinquished in the circumstances 
stated in section ISO shall devolve as if 
rei.nquSJdby°J™Jr“‘ “ '“‘I "“t '’'•C" d'sposed of by the will 
in favour of the legatee, subject, 
nevertheless, to the charge of linking good to the disappoint- 
ed legatee the amount or value of the gift attempted to be 
given to him by the will 

199 n the legatee docs not take according to the instrument he must 
relinquish the benefit conferred upon him, and the benefit so relinquished shall 
revert to the testators estate on the principle that it is impossible to ascertain 
what the testator would have done if he were aware of the defect in his instru 
ment And the Court cannot speculate what would have been his intention 
under the arcumstanccs — IV/iislfcr \ Websict 2 Ves. 370 In re Brookshank 
34 Ch D 163 But the disappointed legatee is entitled to take out of the 
benefit the value of the property attempted to be transferred to him 

There is a distmaion between the English and the Indian Law as to the 
disposal of the balance left after atisfymg the disappointed legatee Under the 
English Law the balance goes to the refrartory legatee whereas under the 
Indian Law the balance goes to the testators residuary estate Thus m Illustra 
tion (0 to section 182 i( C elects to retain the farm of Sultanpur he forfeits 
the gift of Rs 1 000 but B is entitled to get Rs 800 the value of the property 
attempted to be transferred to him The remaiiung Rs. 200 will go according 
to Indian Law to As residuary estate but according to English Law it will 
go to C See Dillon \ Parker 1 Swan 394 Under the modem English Law 
the donee by electing against the instrument does not incur a forfetlure of the 
whole benefit conferred on him but is merely bound to make com^nsation out 
of It to the disappointed transferee and after making compensation taker the 
balance himself In other words compensation and not foilcilure is the principle 
on which the doctnne of election proceeds Williams on Executors 11th Echi 
Vol 2 pp 1188 1189 

182 The provisions of sections 180 and 181 apply 
whether the testator does or does not 
believe that which he professes to dis- 
pose of by his ivill to be his own 

JllustratfOns 

(0 The firm of Sultanpur wa^ the property of C A bequeathed it to B 
giving a legacy of 1 000 mpees to C C has elected to retain his farm of Sultan 
pur which IS worth 800 rupees C forfeits his legacy of 1 000 rupees of which 
800 rupees goes to B and the remaining 200 rupees falls into the residuary 
bequest or devolves according to the rules of intestate succession as the case 
may be 

(m) A bequeaths an estate to B in case Bs elder brother (who is married 
and has children) shall leave no issue living at his death A also bequeaths to 
C a jewel which belongs to B B must elect to give up the jewel or to lose the 
estate 

bn) A bequeaths to B 1000 rupees and to C an estate which will under 
a settlement belong to B if his brother (who is married and has ^Idren) 
shall leave no issue living at his death B must elect to give up the estate or 
to lose the legacy 

(tv) A a person of the age of 18 domiciled in British India but ownmg 
real property m England, to which C i? at law, bequeaths a legacy to C and, 


Section 168 
Act X of 
1865 


Section 169 
Act X of 
1865 
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subject thereto devises and bequeaths to B all my property whatsoever and 
wheresoever and dies under 21 The real property in England does not pass 
by the will C may claim his legacy without giving up the real property m 
England 

200 Testator*8 belief immaterial — Tlie testator s belief as to his 
ownership is immaterial It is not necessary to prove that he was aware that 
the subject of disposition was not his own — Coulls v Acuorth 9 Eq 519 The 
obligation of making election wiU be equally impo ed on the legatee although 
the testator proceeded on an erroneous supposition that both the subjects of 
bequest were absolutely at his own disposal—WiIhams on Executors llth Edn 
Vol II p 1182 Tkelluson v Woodford 13 Ves 221 Wclby v Welby 2 Ves 
i, B 199 Re Brookshank 34 Ch D 160 A case of election would anse where 
the testator has bequeathed somebody else s property throjgh mistake or by 
dcsiga For the Court cannot busy itself with speculation upon what the testator 
would have done if he had known that the property was not his — Whistler v 
Webster 2 Ves 367 (370) So when it appears that the testator meant only 
to dispose of his property provided he had power to do so no case of election 
an es— ChwrcA v Kemble 5 Sim 525 

The Illustrations are inappropriate under this section Illustrations (ii) 
(ill) and (iv) ought to have been placed under sec 180 and Illustration (0 
under sec 181 

Bluest for man o bene *83 A bequest for a pd son s benefit 
fit how regarded for pur is for the purpose of election the same 
pose of election thing as a bequest made to himself 

Illustration 

The farm of Sultanpur Khurd being the property of B A bequeathed it to 
C and bequeathed another farm called Sultanpur Buzurg to his own executors 
with a direction that it should be sold and the proceeds applied in payment of 
Bs debts B must elect whether he will abide by the will or keep his farm of 
Sultanpur Khurd m opposition to it 


Section 170 
Act X of 
2865 


Section 171 
Act X of 
1865 


Person deriving benefit 
indirectly not put to 
election 


184 A person taking no benefit 
directly under a will, but deriving a 
benefit under it indirectly, is not put to 
his election 


lllustratiOH 

rhe lands of Sultanpur are settled upon C for life and after his death 
upon D his only child A bequeaths the lands of Sultanpur to B and 1 000 
rupees to C C dies intestate shortly after the testator and without having 
made any election D takes out administration to C and as administrator elects 
on behalf of C s estate to take under the will In that capacity he receives the 
legacy of 1 000 rupees and accounts to B for the rents of the lards of Sultanpur 
which accrued after the death of the testator and before the death of C In his 
individual character he retains the lands of Sultanpur in oppo-ition to the will 

201 Person taking benefit indirectly need not elect — The 
doctrine of election does not preclude a party claiming by the wall from enjoying 
a denvalivc interest to which he is entitled at law under a legal estate taken 
m opposition to the will — ^Williams on Executors Vol II p 1185 ^Vhe^e 
under a will the legatee »s given a gift m his own nght or where he takes as his 
wife s administrator, no ense for election anses — CTtssell v Sunihoe 7 Eq 291 
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^Vhe^e a lady elected to take a certain estate under a will which purported 
to dispose of her property and that of her husband it was held that the benefit 
which the husband consequently took as tenant by courtesy did not raise a case 
for election as the benefit was both indirect and derivative — Lady Cavan v 
Pultcney 2 Ves Jun 544 

Person taking in m 185 A person who m hlS individual Sectwn 1 

dividud capacity^ undw capacity takes a benefit under a will 
character elect to take in niay, in another character ^ elect to take 
opposition in opposition to the will 

lllustratton 

The estate of Sultanpur is settled upon A for life and after his death upon 
B A leaves the estate of Sultanpur to D and 2 000 rupees to B and 1 000 
rupees to C who is Bs child B dies intestate shortly after the testator 
without having made an election C takes out administration to B and as 
administrator elects to keep the estate of Sultanpur m opposition to the will and 
to relinquish the lepcy of 2 000 rupees C may do this and yet claim his legacy 
of 1 000 rupees under the will 

202 Person acting in different capacities — ^Tbe rule of election 
IS that a person who has accepted tlie will in its entirety has acquiesced in all its 
provisions and has elected to take under it and has even executed a release m 
respect of a property to which he would have been entitled otherwise than under 
the will cannot afterwards maintain a suit for an account of the rents and profits 
of the same property — Tubhoiandas v Yoike Smith 20 Bom 316 (337) But 
where a person takes a benefit under his will m a capacity dtSerenl from that 
in which he asserts his rights no question of election can anse merely because 
owing to certain circumstances the two capacities have temporarily merged in him 
—Deputy Commi$itoner v Ram Saiup 20 OC 243 42 I C 18 (20) 

On the same principle a person who has acted m opposition to the will in 
one capaaty can m another capacity claim under the will Thus a person who 
has once disputed the validity of the will and clamed a property as the heir of 
the testator may after being defeated m the suit claim a legacy given to him 
by the testator out of that property — RajamannaT v Venkatakrtsl nayya 25 Mad 
361 (364 365) 


186 Notwithstanding anything contained m sections Scctioni 
180 to 185, where a particular gift is 
of hS™ It™™'”™ expressed m the will to be in lieu of 


something belonging to the legatee 
which IS also in terms disposed of by the will, then if the 
legatee claims that thing, he must relinquish the particular 
gift, but he is not bound to relinquish any other benefit given 
to him by the will 


Jllusiratton 


Under As mamage settlement his wife is entitled if she survives him to 
the enjoyment of the estate of Sultanpur dunng her life A by his will bequeaths 
to his wife an annuity of 200 rupees dunng her life m heu of her interest in the 
estate of Sultanpur which estate he bequeaths to his son He also gives his wife 
a legacy of 1000 rupees The widow elects to take what she is entitled to 
settlement She is bound tp relinquish the annuity but not the legacy 
9 f 1,000 rupees, ' 
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203 Cases — ^Vhere a Hindu testator m bequeaUnng all hss propertj 
included therein the share of the brothers widow but made a suitable provision 
for her maintenance and the widow at first sued for and obtained the allowance 
for maintenance but subsequently sued for her share in her husband s property 
neld that the second suit be barred having regard to the doctrine of election 
as the widow must have known that the maintenance was provided for tn lieu oj 
her husbands property — Pramada Dost v Lakki Narain 12 Cal 60 (62) 


Section 173 
Act X of 
1865 


187 Acceptance of a benefit given by a wiJI constitutes 
, an election by the legatee to take under 
benefit the will, if he had knowledge of his 

constitutes election to right to elect and of those circumstances 
ta L un er wi which would influence the judgment of 

a reasonable man in making an election, or if he waives 
inquiry into the circumstances 


lUusltaitons 

(0 A IS owner of an estate called Sultanpur Khurd and has a life interest 
in another estate called Sultanpur Buzurg to which upon his death his son B 
will be absolutely entitled The will of A gives the estate of Sultanpur Khurd 
to B and the estate of Sultanpur Buzurg to C B in ignorance of his own 
right to the estate of Sultanpur Buzurg allows C to take possession of it and 
enters into possession of the estate of Sultanpur Khurd B has not confirmed 
the beouest of Sultanpur Buzurg to C 

(<i) B the eldest son of A is the possessor of an estate called Sultanpur 
A bequeaths Sultanpur to C and to B the residue of As property B having 
been informed by As executors that the residue will amount to 5 000 rupees 
allows C to take possession of Sultanpur He afterwards discovers that the 
residue does not amount to more than 500 rupees 5 has not confirmed the 
bequest of the estate of Sultanpur to C 

204 Implied election — No person is bound by the principle of election 
unless he has the knowledge of hts nght to elect and of the arcumstances whidi 
would influence the judgment of a reasonable man in making the election — Lalit 
Mohan v Ntrodmoyt 101 IC 339 AIR 1927 Cal 494 (495) The inquiry 
as to what act or acquiescence oonstitutcs an implied election must be decided 
rather by the circumstances of each case than by any general principle The 
questions are whether the parties acting or acquiesang were aware of their rights 
(sec 187) whether they intended election whether they can restore the indivi 
duals affected by their claims to the same situation as if the acts had never been 
performed (see 188) or whether these inquiries are precluded by lapse of time 
(sec 189) — Williams (11th Edn ) p 1188 Ddlon v Parker 1 Svranst 332 
(Note) Giisstfl V Suinkoe LR 7 Eq 291 Cooper v Cooper LR 6 Cb 15 
7 H L 53 


Section 174 
Act X of 
1865 


Section 175 
Act \ of 
1505 


188 (1) Such knowledge or waiver of inquiry shall, 

in the absence of evidence to the con- 
Cirormstanccs in which trar>, he presumed if the legatee has 
knowledge or waiver is t e , ° 

prcsimcd or inferred. cnjo>c(l lor two >cars the benefits 

provided for him b> the will without 
doing an} act to t\j)rtss dissent 

(2) Such knowledge or waiver of inquir> ma> be lu- 
ftrrtd from aii} act of the legatee which renders it impos 
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sjble to place the persons interested m the subject- matter of 
the bequest in the same condition as if such act had not been 
done 

jUustiattoH 

A bequeaths to B an estate to which C is entitled and to C a coal mine 
C takes possession of the mine and exhausts it He has thereby confirmed the 
bequest of the estate to B 

205 Two years* enjoyment — Acceptance of a benefit may be pre 
vumed from two >ears enjoyment of the benefit Thus where a donee on her 
mothers death entered on the land and from that time continued in possession 
for two years received the rents made no application to the trustees to sell nor 
brought a bill against them to sell though she had a nght to apply to them to 
sell and as cestut que trust might have contracted for selling held that such action 
raises a presumption of acceptance — Crabtree v Bramble 3 Atk 680 But if a 
person acts in ignorance of his right no presumption will be made in favour of 
acceptance even though the possession be for 2 years or more— Lo/if Mohan v 
Nirodamoyx 101 IC 339 AIR 1927 Cal 494 ( 495) Thus where a person on 
whom a benefit has been conferred had been m receipt of the same for 16 years 
being Ignorant of his right to elect it was held that he was not estopped from 
acting the other way — Sopuith v A/cng/un 30 Beav 235 So also where the 
legatee is pardanashm lady of slight education and there is no evidence that 
she knew anything about the contents of the will or that the will was ever 
explained to her and it further appears that the executors never called upon her 
(as they are required to do under section 189) to make her election the mere 
fact that she took the benefits for 2 years will not lead the Court to presume 
under sec 183 (1) that she had impliedly made her election espeaally when 
the receipt of money by her did not render it impossible to place the parties m 
the same position as if the money had not been taken so as to make clause (2) 
applicable— /ndwij/a v Manmalha 41 CLJ 258 AIR 1925 Cal 724 ( 727 
729) 87 I C 4CM 

It should be noted that clause (1) dillers from clause (2) in that the 
circumstances mentioned in the latter merely pamit the inference while the 
circumstances mentioned in the former make the inference inevitable — Indubala v 
Manmalha supra 

189 If the legatee does not, within one year after the Section 176 
When testators repre ^^ath of the testator. Signify to the^g^^°^ 
sentatives inay call upon testator’s representatives his intention 
egatee to e ect confiim or to dissent from the will, 

the representatives shall, upon the expiration of that period, 
require him to make his election, and, if he does not comply 
with such lequisition within a reasonable time after he has 
received it, he shall be deemed to have elected to confirm the 
will 

206 Time for election — The Indian law specifies a time uithm which 
an elcaion must be made but m England no such time is fixed by law If 
however a time is limited by the instniroent itself the donee must elect within 
that penod and if he fails to do so he will be deemed to have renounced the 
benefit under the mslmment— Dillon v Parka 1 Swan. 332 
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Section 177 
Act X of 
1865 


190 In case 

Postponement of elec 
tion in case of disability 


of disability the election shall be post 
poned until the disability ceases, or until 
the election is made by some competent 
authority 


207 Minor — In the case of a minor the period of election will be 
postponed during the nunority unless the minor is represented bj a qualified 
guardian in which case he can elect In England the usual practice is for the 
Court to elect for the infant if it is for its benefit — Mormon v Bell 5 Ir Eq R 
354 Re Chesham 31 Ch D 466 (472) and for that purpose the Court directs 
an inquiry whether it is to the advantage of the infant to elect or disclaim — 
Brown v Brown L R 2 Eq 481 (486) 


CHAPTER XXIII 

Oi Guts in Contlmpiation or Death 

Section 178 191 (1) A man may dispose, bj 

. Property transferable gift made in contemplation of death, 
1865 by gift made in con , , ^ 1 . 1 . 

t^pTation of death of any moveable property which he 
could dispose of by will 

(2) A ijift IS said to be made in contemplation of death 
where a man, who is ill and expects to die shortly of his 
illness, delners to another the possession of any moveable 
property to keep as a gift in case the donoi shall die of that 
illness 

(3) Such a gift miy be lesumed by the giver and 
shall not talc effect if he recovers from the illness during 
which it was made nor if he survives the person to 4\hom 
It was made 

Illuslralwns 

( I ) A being dl and in expectation of death, delivers to B to be retained 
by him in case of A s death *- 

a watch 

4 bond granted by C to A 
a bank note 

a promissory note of the (Government of India endorsed in blank 
a bill of exchange endor^ in blank 
Certain mortgage deeds. 

A dies of the illness dunng which he delivered these articles. 

B IS entitled to — 
the watch 

the debt secured by Cs tond 
the bank note 

the promissory note of the Covemment of India 
the bill of exchange 

the money secured by the mortgage deeds 

( II ) A being ill and in expectation of death delivers to B the key of a 
trunk or the key of a wardiouse in which goods of bulk belonging to A are depo- 
sited with the intention of giving him the control over the contents of the trunk 
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or over the deposited goods and deares him to keep them m case of As death 
A dies of the illness during which he deli\ers these articles B is entitled 
to the trunk and its contents or to As goods of bulk in the warehouse 

(ill) A being ill and in expectation of death puts aside certain articles in 
separate parcels and marks upon parcels regiectivdy the names of B and C 
— The parcds are not delivered during the bfe of A A dies of the illness dunng 
wluch he set aside the parcels. B and C are not entitled to the contents of the 
parcels. 

208 Donatio mortis causa — The gift must be made with a view to 
the donors death — Duffeld \ EUues 1 Bhgh N S 530 The evidence must be 
clear that the donor gave it in contemplalon of death. The burden of proof is 
necessanly on the donee and no case ought to prevail unless it is supported by 
evidence of the clearest and most unequivocal diaracter — Cosnahan v Grice 15 
Moo P C 215 If a gift he not made by the donor in penl of his death t e 
with relation to his decease by illness affecting him at the time of the gift it 
cannot be supported as a donatio mortis causa —Tate v Hilbert 2 Ves 121 
Gardiner v Parker 3 Madd 185 IVTiere it appears that the donation was made 
whilst the donor was ill and only a few days or uedis before his death it will 
be presumed that the gift was made m contemplation of death and m the donors 
last illness— CardiHCr v Parka (supra) 

The donatio mortis causa is always subject to the condition that if the donor 
live the thing shall be restored to him but it is not necessary that the donor 
should expressly declare that the gift is to be accompanied by such a condition 
for if a gift be made during the donor s last illness the law infers the condition 
that the donee is to hold the donauon only in case the donor die of that indis* 
position — Roper on Legacy Vol I p 4 Williams 11th Edn p 595 

To substantiate the gift there must be actual delivery of the thing to the 
donee himself or to some one else for the donee s use — 11 ard \ Turner 2 Ves 
Sen 431 Drury v Smith 1 P Wms 404 

A gift made in contemplation of suiade is not a valid donatio mortis causa 
as that would be against public policy— Agweif v Billast Banking Co (1896 ) 2 
Ir R 204 

IVhere the deceased a few hours before his death and in contemplation of 
death caused certain Government pap rs to be fetched and himself gave them 
into the hands of the plaintiff with the intenlioT of passing the property to him 
but could not make the endorsem nt because he was too weak to do so held that 
the circumstance amounted to a valid donatio mortis causa — Kumar Vpendra 
Krishna v Nabtn Krishna 3 BLR,OC 113 
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PART VII 


PROTI CTION 01 PttOPI RT\ 01 DUCCASFD 
This Part (j:cs 192 210) deals with protection of property of the deceased. 
It IS largely based on the Success on (Property Protection) Act 1841 (XIX of 
1841) This Act was framed under tlie old system of draiting and certain slight 
\erbal changes of language ha\e neces anly been made m introducing its pro\i 
sions in the consolidated Bill —f^otes on Clauses 


Section 1 
Act XIX ol 
3841 


Section 2 
Act XIX of 


1841 


192 (1) If any person dies leaving property, move- 

Person claiming right able or niimovcable, any person claim- 
by succession to property mg g. rigltt by succcssion thereto, or to 
of deceased may apply ^ ® ■'xt ,• i > 

for relief against wrong any property thereof, may make apph- 
fui possession cation to the District Judge of the 

district wheie anv part of the property is found or situate 
for relief, cither after actual possession has been taken by 
another person, or when forcible means of seizing possession 
arc apprehended 

(2) Any agent, relative or near friend, or the Court of 
Wards m cases within their cognizance, may m the event of 
any minor, or any disqualified or absent person being entitled 
by succession to such property as aforesaid, make the like 
application for relief 

209 Scope of this Part — Act XlX of 1841 (Corresponding to this 
Part) 18 designed to protect properly but it is only to be used where exceptional 
grounds exist and prompt actions are necessary to guard against misappropriation 
waste or neglect of the estates of deceased persons— X/io;a Kulubuddm v Khaja 
Vat uddtn 2 NLR 72 

The provisions of this Part ^ould not be lightly resorted to This Part is 
intended to mcpt the special circumstances mentioned in this section and should 
not be put in motion unless th existence of those special arcumstance® has been 
clearly established — Jagojt v Monmokan 7 P R 1904 Where it was shown 
that the defendant had m a very highhanded manner taken forahle possession 
of a furniture sliop and there was every likelihood of his proceeding to greater 
lengths unless J^arply checked it v,as held that the District Judge was nght in 
taking action under this Part- Ghuiku Mai v Dutga Deit 65 PLR 1911 10 
IC 820 (821) But where it was not Jiown that any person had taken 
possession upon any pretended claim of nght or by force or fraud and there 
was no finding that the applicant would have been materially prejudiced fay 
being compelled to bring a regular suit to establish his title the District Judge 
was wrong m taking procceings under this Part but should have left the 
parties to -eek their remedy by a suit — Sofo v Copal 34 Cal 929 (932) 12 
C W N 65 ) 

This section applies only to persons claiming right by suecesston it docs 
pot apply to the Case of a family governed by the \Iiiaksh3ra Law, inasmuct} 
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as in the case of the death of a member the property passes, not by way of 
successwit but by suTvtvoJshtp — Sato Kott v Gopal Sahu 34 Cal 929 (932) 
12 C W N 65 So also it doss not apply to the ca e of property held by 
the Karna\an of a Malabar tarward (whether the property is the tanvard 
property or the self acquisition of the Kamavan) because the property lapses 
by survivorship and does not pass by succession— AWuHo v MtTlhur 23 MLJ 
527 17 I C 429 

Tlie expression succession in this section is not confined to intestate 
succession but applies to testapieniary Jiccession aa well— Benode Behary v Rat 
Sundari 53 Cal 637 30 CWN 500 (502) 94 I C 588 AIR 1926 Cal 779 

Who C 2 U» apply Idols are entitled to make an application under this 

section and as the idols must act through some human agency shebaits can 
apply on their behalf — Benadc Behtny \ Rat Sundan (supra) 

210 *Any portion thereoP* — ^This Part is not limited in its appli 
cation to cases where disputes arise between persons each of whom claims title 
by succession to the entire estate but it covers a case in which the claim relates 
to the undivided share of the estate left by the doicased Therefore an appli 
cation may be maintained when it is alleged by a person who claims a share 
in the estate left by the deceased that share has been seized by other persons 
in assertion of a pretended claim of right by gift or succession— Copi Krishna \ 
Raj Krishna 12 CLJ 8 6 IC 259 (261) 

211 District Judge — The junsdiclion created by this Part is vested 
in the Distnct Judge Where an application was made under this section to a 
Sub Judge acting as an Additional Distnct Judge it was held that the Sub Judge 
liad no jurisdiction to deal wiih the application as there was no evidence to 
show that there was any general assignment of cases under Act XIX of 1841 
to him b> the District Judge A mere pnvatc management between the Distnct 
Judge and the Subordinate Judge by whidi certain cases of the former s Court 
were made over to the latter for disposal is not enough to give jurisdiction to the 
latter So also a mere notification appointing a Subordinate Judge as on 
Additional Judge would not confer on the Additional Judge the power of a 
Distnct Judge to try cases under Act \I\ of 1841— Cowga Sahat v Babu Lai 
72 PR 1918 46 IC 589 (591) 

212 Form of application — The application contemplated by this 

section IS an application lor rehef asking the Court to determine who has the 
nght to possession pending the final dcternunation of the nghts of the parties 
in a regular suit. If a person makes an application for an inientory of the 
estate of a deceased person and for the appamlment of curator but makes no 
application for relief as stated above such on application is bejond the con 
tcmplalion of the Act {»e Act \IX of 1841) and the Court ha« no jurisdiction 
under the Act to entertain it — Haft Muhammadbhat \ Bat Haiabhai 26 Bom 
L.R 145 AIR 1921 Bom. 507 In this case Macleod CJ commenting on 
Act \I\ of 1811 observed as follows The Act is rtall> out of date and there 
IS no necessity whatever of parlies claiming the estate of a deceased person to 
have recourse to lU The relief which is properly open to them is to fic an 
administration suit and apply for tlic appomlmcnt of a receiver in which case 
the question will be who should be given posscsson until ihc dispute between 
the parlies has been decided in the suit Then the Court can by an mtcrlocutory 
order cither appoint a receiver and so take the property into its ovm possession 
or It can allow any of the diTJuUng parties to have possession on s'jch terns as 
It may thims lit \\c thnk considenrg the wide powers Uiat arc now 
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given to the Courts to make interlocutory orders in regular suits that an appli 
catipn lor relief under this Act should not be entertained It cannot be said 
that any person is likely to be materially prejudiced (sec 193) if he is told to 
file a regular suit because if he proceeds with ordinary diligence he can ask 
(or relief of an interlocutory nature in that suit 

High Court’s power of revision — Although no appeal or review is 
allowed from an order in summary proceedings by a District Judge under 
sec 192 >et there is nothing m the sertion or the Act which takes away the 
right of revision by High Court — Bua Dttta v Sahtb Dtyal AIR 1938 Lah 
753 


Section 3 
Act XIX of 
1841 


193 The District Judge to whom such application is 
, j L T j made shall, in the fiist place, evamme 

nquiry ma e y u ge applicant OH oatli, and may make 

such fuithc) enqiiuy, if any as he thinks necessary as to 
whether there ts sufficient giound for believing that the 
party in possession or taking forcible means for seizing 
possession has no lawful title, and that the applicant, or the 
person on whose behalf he applies, is really entitled and is 
likely to be materially prejudiced if left to the ordinary 
remedy of a suit, and that the application is made bona fide 


213 Inquiry — In the preliminary stage contemplated by this section 
the Judge has merely to satisfy himself upon the declaration of the complainant 
and also upon the exaimnation of the witnesses and documents if he deems 
necessary whether there are strong reasons for believing that the application 
13 bffHa fide and that judiaal action ought to be taken This implies that an 
application made under this Act ought not to be granted as a matter of course 
but that the Court should proceed with caution and satisfy itself that there are 
sufficient grounds m support of a fnima facte case If the Judge is satisfied that 
there are such pttma facte grounds he cites the party against whom the complaint 
has been made so that he may determine summanl/ the right to possession isee 
next section ) — Gopt Kttshna v Rc) Krishna 12CLJ 8 6IC 259 (262) 

This section contemplates an inquiry upon two points first whether the 
opposite party has lawful title and secondly whether the applicant is really 
entitled whether his application is bona fide and whether he is likely to be 
matenally prejudiced if left to a regular suit If the Court fails to make these 
inquiries its order will be liable to be set aside b> the High Court m revision 
— Pkul Chand \ Ktshmtsh 11 CLJ 521 6 IC 630 ( 631) Tarak Chandra v 
Salya Cbaran 15 I C 504 (505) (Cal) Ganga Sahai \ Babu Lai 72 PR 
1918 31 PLR 1918 46 IC 589 (591) Kothandaraina v Jagalhambal 16 
L W 924 AIR 1923 Mad 229 To put the procedure prescribed by this Part 
in moUon the title and bona fides of the applicint must be clear and an obh 
gallon IS imposed upon the Judge to satisf> himself by some inquiries that the 
party complained against has no lawfjl title to possession and that if the 
applicant were referred to a regular suit he would be a serious sufTcrcr~Ra;;i v 
Lai Gland 138 PR. 1906 Jagoit v Manniohan 7 PR 1901 Papamma \ 
Collector 12 Mad 341 But it is not necessary that the Distrct Judge should 
come to an express finding or record a find ng that the applicant is likcl> to be 
malcnall) prejudiced if left to the ordinary remedv of a regubr suiL Alliiough 
Uierc be no actual finding in the e word still if the facts found by the Judge 
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sufficiently shoiv that this question was present in his mmd and he expressly 
refers to this section with regard to the apphcation and he has found that the 
opposite party has taken away all the moveable properties left by the deceased 
ths finding is sufficient to maintain an apphcation under this section— Benode 
Be; ary v Rat Sunaait 53 Cal 637 30 CWN 500 (503) 94 I C 588 AIR 
1826 Cal 779 If an application is made by a person under this Part basing 
his claim upon the directions contained ui the will of the deceased proprietor 
for the possession of the property after his death the Court before it gives 
effect to those directions by putting the applicant in possession of the property 
should inquire whether the applicant has lauful title and for that purpose the 
Court should inquire whether the directions contained in the will (the validity 
of \ hich is disputed) are legal directions or not If the Court fails to do this 
the order is open to revision by the High Court — Gorakh Nalh v Btshember 
6d PR 1882 (FB) If any directions have been given by the deceased as 
to the disposal of his property the District Judge should inquire into them 
before passing any further order and should give ellecl to them in the summary 
proceedings taken under this section without considering the validity of those 
direction^Abdulla v Mirthur 23 MLJ 537 17 I C 429 (430) 

Where the Court before issuing the citation (summons) urder section 194 
omitted to follow the procedure prescribed by the present section and to satisfy 
itself whether the party in possession had any tide but afterwards when the 
parties appeared it followed the procedure of this section and upon taking 
evidence arrived at the conclusion that the person in possession ought to be 
left undisturbed it was held that the procedure was substantially complied with 
—Rajjt V Lai CItand 138 PR 1906 116 PLR 1908 

The words enquire by solemn declaration occurring in see 3 of Act XIX 
of 1841 have now been substituted by the words examine the applicant 
necessary Under the old Act it was that m the exercise of his judicial 
discretion the Judge was entitled to act upon the statements made upon solemn 
affirmation or affidavit of the applicant under this section— B/iimappa v 
hhanappa 34 Bom 115 (120) Copt Kitshna v Raj Kttshna 12 CLJ 8 6 
IC 259 ( 262) so also a statement on solemn affirmation by the agent of a 
pardanashin lad> was a sufficient declaration under this section — Ghuihu v 

DiiTga Devi 65 PLR. 1911 10 IC 820 (821) These cases would still hold 
good under tlie present Act 

Examination of applicant —When a petition is made to the Distnct 
Judge pra>ing that the petitioner may be put m possession of certain propertj the 
Judge cannot throw out the apphcation without first taking the deposition of 
the petitioner In cases of this description it is ordinanly desirable that the 
preliminaries mentioned in this section should all be satisfied— /cniti v Ganga 
Prasad 1883 AWN 184 The Distnct Judge must examine the petitioner in 
support of his appl^ation and should also examine the witnesses who are present 
to support Uie petitioner s case— Sa/o Aacr v Copd 34 Cai 929 (933) This 
IS now expressly provnded bj the words shall examine the applicant on oath. 

214 Revision — )\Ticre an order under this Part has been made but 
the procedure presenbed by this section has not been followed it is competent 
to the High Court to interfere m revision— PI- mI Ckand \ Ktshmtsh 11 CLJ 
521 6IC 630 (631) Tarak Chandra \ Satya Outran 15 I C 504 (505) The 
High Court should not ordinanly interfere on the revision s de m cases under 
this Part but where an erroneous order has plaml> been passed likclj to prejudice 
a part> scriousl> and likcl) to cause serous embarrassment and difficulty in the 
future mteuenUon is nght and proper— CAurii v Durta Den 65 PL.R. 1911 
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10 I C 820 ( 821) Thus where the petitioner was not examined in support of 
his petition nor were the witnesses examined in support of the petition rs case 
nor c\cn the objector was allowed to examine his witnesses to disprove a most 
important allegation in the petition it was held that the District Judge acted 
illegally and with matcnal irregularity in the exercise of his jurisdiction and 
the High Court would interfere — Sato Koer v Copal 34 Cal 929 (933) U 
C W N 65 So aleo where it was urged Uiat a part of the property in dispute 
did not belong to the deceased but was the property of the claimant and it 
appeared that the plea h^d not been fully and carefully dealt with the Chief 
Court in revision directed the Court to make full inquiry into the matter and 
pass order accordingly — Jagojt v Sfanbohan 7 P R 1904 The order of a 
Di trict Court directing the taking of an inventory of the estate of a deceased 
per on under sec 1£M is liable to be interfered with by the High Court under 
sec 115 CPC 1908 if such order does not conform to the requirements of 
sec 193 of this Act — Abdul Rahmati v Kultt Ahmed 10 Mad 68 Abdulla v 
Mirthur 23 MLJ 537 17 I C 429 ( 430) Where the order of the District 
Judge appointing a curator under sec 195 was pa sed on receipt of a report from 
the Collector under sec 199 and without examining the complainant or holding 
any inquiry as required by see 193 held that the order was liable to be set 
aside under see 115 C P Code — httshnasamt v Mulhu hrtshna 24 Mad 364 
But the High Court will not interfere m revision unless it is satisfied that the 
person moving it has no other remedy open to Iiim whereby he may obtain the 
relief sought — Canga Saim \ Babu Lai 72 PR 1918 31 PLR 1918 46 I C 
589 (592) following Jolt htal \ Coates 80 PLR 1901 Where not only has 
the pctiuoner another remedy open to him but he has already availed himself 
of that remedy and has instituted a suit for the property in question the High 
Court will refuse to interfere — Conga Sahat supra 

Section 4 194 If tlic District Judeje is satisfied that theie is 

Act XIX of sufficient ground f 01 believing aj c/oii? 

said but not otherwise, he shall summon 
the paity complained of, and give notice of vacant or dis 
turbed possession b> publication, and, after the expiration of 
a reasonable time, shall determine summarily the right to 
possession (subject to a suit as hereinafter provided) and 
shall delivei possession accordingly 

Provided that the Judge shall have the power to appoint 
an officer who shall take an inventory of effects, and seal or 
otherwise secure the same, upon being applied to for the 
purpose, without delay, whether he shall have concluded the 
inquiry necessary for summoning the part} complained of 
or not 

215 The word summon has been substituted for the v ord ate The 
iSoje of atations by ordinary summons is not illegal — Jagojt \ Manmohan 1 
PR. 1904 

order should be passed under this section against a person without 
allowing him to be heard and adduce evidence in support of his petition— 
Sato Koa v Copal Safu 34 CaL 929 (933) 12 CWJ^ 65 
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The Distna Judge ma> di«miS3 an apphcauon if he is of opinion tfiat the 
applicant has made a long delay in pressing the application and that consequently 
the ease is not a suitable or advisable one for appointing a curator or lor putting 
the applicant in po^sesjjon— Sai/iorani V Vtnajak 102 I C 622 AIK 19^ Nag 
253 (2a5) 

Scope of Enquiry — ^Under this scebon it is only necessary for the 
Court to consider wheilicr the objector has any title and whether the claimant 
li really entitled to the property (sec sec 193 also) The Court is required 
to deade the right of possesuon of the properties and to decide who among 
rival claimants has a preferential claim But there can be no final decision 
so far as the question of title is concerned in a summary proceeding lihe this, 
in which the scope of the inquijy is rcslncted to the nght of possession The 
question of title can be finally dcaded only in a rc^ubr suit — Dhabatarint v 
PtafuUa 3oCWJ^ 871 (873) HOIS 376 AIR 1933 Cal 17 In Bhabalaum 
DebPs case (supra) Cuba and Chose JJ observed Reliance has been placed 
on behalf of the petitioner on the observations of their Lordship of the Pnvy 
Counal in the case of BhugtianJeen Dobey v Myna Baee 11 MIA 487 that 
a Judge had in a case o( the present nature no junsdiciion to determine 
questions of title, and could only deal with the right to possession It is only 
necessary to state that the obvious meaning of the observation so made was 
that there could be no final dccs.on so far as the question of title was concerned 
m a summary proceeding by the Judge m whi^ the scope of enquiry was 
restricted to the nght of possession subject to a regular suit in whi^ the 
question of title as between nval claimants was to be be finally dcaded This 
section in some respects stands in a similar position to section 145 Cr P 
(2ode but its scope is larger inasmuch as it embraces all properties moveable 
and immoveable and once for all it settles the nght to hold possession of 
the property summanly directing tlie other disputants to seek their remedy 
m a proper Court— -jffiso Bam v £mp 23 CrLJ 236 (Pat ) 

Under the proviso the District Judge may direct an inventory to be taken 
before the conclusion of the inquiry t c m the course of the inquiry but it does 
not mean that an order for taking inventory may be passed wiUiout any inquiry 
bang tal en under the preceding section That section require* the Judge to 
commence the inquiry at once upon receiving the appl cation and this inquiry 
cannot be dispensed with — Abdulla v Mnlhui 23 MLJ 537 17 I C 429 (430) 
Security — if can be demanded — ^There is no provision m this section 
for demanding security from the p rson to whom the property is deliveied The 
substantive provision of law contained in this section cannot be controlled by 
0 32 r 6 C P Code — Bhabalattm v Profulla supra. 


195 // It further appears upon such mqmiy as afore- 

Appointmciit of cura saul that dangler is to be apprehended 
tor pending deternunation of the misappropriation Or Waste of the 
o procee ng property before the summary pyoceed- 

mg can be determined, and that the delay in obtaining secu- 
rity from the party in possession or the insufficiency thereof 
IS likely to expose the party out of possession to considerable 
risk, provided he is the lawful owner, the Dutnct fudtre 
may appoint one or more curators who^ aulhoritv shall 
continue according to the terms of his or their respective 


Section 5 
Act XIX of 
1»1 
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TppointnKnts, and in no case beyond the determination of 
the summarj piocecdmg and the confirmation or delivery of 
possession m consequence thereof 

Provided that, in the case of land, the Judge mav dele 
gate to the Collector, or to any officer subordinate to the 
Collector, the powers of a curator 

Provided, fmthcr, that every appointment of i curator 
in respect of any property shall be duly published 

216 Appointment of Curator — ^The necessary conditions subject to 
which a curator is to be appointed under this section are (1) there must be 
an application and an examination as directed by sec 193 (2) the Judge must 
be m a position to say upon such application and examination that danger is to 
be apprehended of a misappropriation or waste of the property before the sum 
mary «uit can be determined and (3) the delay m obtaining security from 
the party in posse sion or us insufficiency is likely to expose the party out of 
possession to considerable nsk — Madan Copal v Narbada 11 PR 1915 28 
I C 248 (249) 

Where an application is made for the appointment of a curator in the 
ordinary nature of things it would be desirable then and there bv summary 
inquiry to pass an order as to who should remain in possession or as to a curator 
being appointed and the hearing of the application should not be postponed 
till the disposal of other connected proceedings (eg probate proceedings) even 
though the parties themsefves agree thereto— v Vinayak 102 I C 622 
AIR 1927 Nag 253 (254) The curator may be appointed even before the 
issue of the notice under sec 194 and indeed in many cases it may be absolutely 
necessary to appoint a curator before the oppo ite party has had time to remove 
the assets— /ifo v Makange 54 All 183 (FB) 137 I C 634 AIR 1931 All 
632 (634) 

The Di tnct Judge appointing a curator under this section is not required 
to record the grounds or the findings on which he is satisfied as to the conditions 
required by secs 193 and 195 regarding the appointment of a curator AH that 
is necessary is that he should be ^^tisfied as to the existence of those conditions 
Therefore the mere fact that the Judge simply states that m his opinion it was 
necessary to appoint a curator but does not "ipcafirally set forth the grounds 
on which he was so sdtisfied does not invalidate the appointment of the curator 
if in a subsequent order he has made it clear that he is satisfied by the evidence 
of the applicant as to all the grounds — Ltla v Mahange 54 All 183 (FB) 

137 IC 634 AIR 1931 All 632 (634 635) The Punjab Cbaf Court however 
expressed the view that there must be a clear jindtng that danger of misappro- 
priation IS really to be apprehended There must be evidence on the record to 
the effect that the other patty is liktly to misappropriate the property A mere 
statement by the Judge that nusappiopnation of property is to be apprehended 
IS not sufficient — Madan Copal \ Narbada upra I 

Moreover the District Judge should ask the party m possession to give 1 

^etraniy before he can a cuiatoT It is only when that parly makes J 

delay in furnishing security or the security is found to be m uffiaent that the I 

Judge can pass an order tor the appomtment of a curator Where the party la I 

possession was never asked to give any security the Judges order of appomtmer j 
of curator is liable to be set aside— A/odan Copd v Narbada supra j 
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A curator appointed under this section is not a person claiming to be 
entitled to the effects of the deceased person whose estate he is appointed to 
manage within the meaning of sec 4 of the Succession Certificate Act 1889 (sec 
214 of the presnet Act) and he is therefore not required to take out a certificate 
under that Act before he can sue or obtain a decree The curator is not a 
representati\e of the deceased person bat is merelj entrusted by the Court with 
certam powers over the estate for a temporary purpose amongst which is the 
power to sue in his own name given him by sec 200 The curator exercises his 
authonty until a succession certificate (or probate or letters of administration) 
has been obtained and as soon as it has been obtained his powers cease (sec 197) 
— Babasob v Narsappa 20 Bom 437 (438) 

Although the proviso lajs down that the term of the appointment of a 
curator shall not be beyond the termination of the summary proceeding still 
until the curator has handed over possession of the property his appointment does 
not come to an end even though the summary proceeding has been terminated 
and therefore he can institute a suit under sec 200 — Lakhmt Chand v Ram Lai 
133 I C 414 AIR 1931 All 423 (424) 


196 The Distuct Judge may authorise the curator Secuon 6 
Powers confcrable on to take possession of the property i^i 
curator citlici generally, or until security is 

given by the patty in possession, or until inventories of the 
property have been made, or foi any other purpose neces- 
sary for securing the property from misappropriation or 
waste by the party m possession 

Provided that it shall be tn the dtsactwn of the Judge 
to allow the party in possession to continue in such possession 
on giving security or not, and any continuance in possession 
shall be subject to such orders as the Judge may issue touch- 
ing inventories, or the securing of deeds or other effects 


197 (1) Where a certificate has been granted under Section 23 

T 3 . . . , ^ Pait X 01 tiudei the Succession Certi- 

of certain powers by pcate Act, iifisy, or a grant of probate 
or letters of administration has been 

debts etc to curator , , , 

made, a curator appointed under this 
Part shall not exercise any authority lawfully belonging to 
the holder of the certificate or to the executor or adminis- 


trator 

(2) All persons who have paid debts or rents to a 
curator authorised by a Court to receive them shall be in- 
demnified, and the curator shall be responsible for the pay- 
ment thereof to the person who has obtained the certificate, 
probate or letters of administration as the case may be 


This clause is taken from section 23 of the Succession Certificate Act, 1889 
but which, as it limits the power of the cirator appropriately falls in this Part 
of the consolidated Bill — Notes on Clauses 
See 20 Bom 437 ated under sec 195 
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200 The curator shall be subject to all orders of the 
Insutution and defence District Judge regarding the institution i84i ° 
ol suits. or the defence of suits, and all suits 

ma> be instituted or defended in the name of the curator on 
behalf of the estate 

Provided that an e\press authority shall be requisite 
in the order of the curator’s appointinent for the collection 
of debts or rents but such express authority shall enable the 
curator to give a full acquittance for any sums of money 
received by virtue thereof 

216A Suit hy curator — This section does not require that the curator 
must be specially aulhonsed by the District Judge to institute or to defend suits 
^VTiat this section states is that the curator shall be subject to all orders of the 
Disjnct Judge The words express authority in the proviso relates to the 
collection of debts or rents and not to the institution of suits. Consequently 
no speaal authonty of the Judge is required for the curator to institute a suit 
on behalf of the estate — Lakhmt Chand v Ram Lai 133 IC 414 AIR 1931 
All 423 (424) 

See also 20 Bom. 437 cited under sec 195 


201 Pending the custody of the property by the Section lo 
Albwanco to apparoit curator, the Disinct Judge may make frt XIX of 

owners pending custody such allowances to parties having a 
by curator pniiia facic right thereto as upon a 

summary investigation of the rights and circumstances of 
the parties interested he considers necessary, and may, at 
his discretion, take security for the lepayment thereof with 
interest, in the event of tJie party bemff found, upon the 
adjudication of the summary piocecdmg, not to be entitled 
thereto 

202 The curator shall file monthly accounts m Section ii 
Accounts to be filed by abstract, and shall on the expiiy of each 

period of three months, if his adminis- 
tration lasts so long, and upon giving up the possession of 
the property, file a detailed account of his administration to 
the satisfaction of the Distnct Judge 


203 (1) The accounts of the curator shall be open Section 12 

Inspection of accounts inspection of all parties inter- of 

and nght of intpested ested, and it shall be competent for any 
partytotepduptote ,„terested party to appoint a 

Separate person to keep a duplicate account of all receipts 
and payments by the curator. 
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(2) If It IS found that the accounts of the curator are 
in arrear, or that they ate erroneous or incomplete, or if the 
cinator does not produce them whenever he is ordered to do 
so by the District Judge, he shall be punishable with fine not 
c\cccding one thousand rupees for eiery such default 


Section 13 204 If the Judge of any district /las appointed a 

Art XIX of ol curator, in respect of the tvhole of the 

second curator for same property of a deceased prison, such 
property appointment shall preclude the Judge 

of any othci ritstnet within the same province from appoint- 
ing any othei curator, but the appointment of a curator in 
respect of a portion of the property of the deceased shall 
not preclude the appointment within the same piovince of 
another curator m respect of the residue or any portion 
thereof 


Provided that no Judge shall appoint a curator or en 
tertam a summary piocccdwg m respect of property which 
IS the subject of a summary proceeding previously instituted 
under this Pat t before another Judge 

Provided, further, that if two or more curators are 
appointed by different Judges for several parts of an estate, 
the High Couit may make order as it thinks fit for the 
appointment of one curator of the whole property 

Preference of sole to joint administration — It is well established 
according to the English cases that the Court should prefer a sole to a loint 
administration and e\en where several persons stand m the same degree of kinship 
to the deceased it is the rule to select one only the selection being made according 
to certain recognized pnnaples The interest of the estate which has to be 
administered and the interests of the partis entitled thereto must be pnmanly 
looked to and other things being equal a person w^th business experience and 
capacity will be preferred to one \ ho has none A son as a rule will be preferred 
to a daughter and where none of the uuial tests can be applied the Court 
frequently appoints the applicant who is first in the field Where the applicants 
for administration are quarrelling between themselves and are antagonistic to 
each other the administration of the estate is likely to suffer As they must act 
jomUy one of then if obstinate could defeat the proper administration of the 
estate This has also undoubtedly been held to be the practice m this country 
where administration has frequentiy been refused to more than one person e%en 
where the claimants by reason of kinship are equally entitled to it — S/oney \ 
Stone} 2 Pat 503 72 I C 811 AIR 1923 Pat 348 

^ctxiXof application under this Part to the District 

1841 Limiution of time for Judge must be made within six months 

application for curator of the death of the proprietor whose 
j)ropcrty is claimed bj right m succession 
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217 It IS not necessary to bnng the operation of this section into play 
that the succession should be claimed from the last deceased proprietor K a 
representative Vatandar of a Deshgat Vatan having died in 1892 his \vido%v B s 
name ^as entered on the register as a representative Vatandar and she held 
the property until her death which took place in 1907 Within six months of 
B s death the appl cant claiming to be the nearest heir of K applied for possession 
of the property under Act XIX of 1841 It was contended that the application 
could not be entertained under this section for K had died more than six months 
before the date of the application Held overruling the contention that the 
decease of the proprietor whose property is claimed by right in succession 
referred to in this section would mclude the decea^ of B in this case for B 
was bet\ een the death of K and her own decease the proprietress of the 
property which was claimed and it was claimed m jiccession to her ic the 
claimant claimed to succeed her in the possession of the propertj The words 
by right in succession m this section are chosen to desenbe the point of view 
of the Judge and not the point of view of the interested parties All that the 
Judge has to deade is who should be put into possession of the property m 
succession to the last deceased holder — Bhmappa v Khanappa 34 Bom 115 
(119) 11 BomLR 1308 One P died m 1899 leavin; a will under the provi 
sions of which his widow hould remain in possession of the properties for her 
life and after her death the properties would vest in two idols The widow died 
in 1924 and within six months after her death the idols made an application 
through the shebait for the possession of the properties which had been wrong 
fully taken possession of by the opposite party It was contended by the oppo 
site party that the application was incompetent as it was not made within six 
months from the death of P from whom the succession can only be claimed 
Held that the application was maintainable — Benode Behary v Rai Sundan 53 
Cal 637 30 CWN 500 (502 ) 94 IC 588 AIR 1926 Cal 779 (following 
34 Bom. 115 cited supra) 


206 Nothing ui this Pai t shall he da med to anthoi ise secuon i' 
Bar to eoforcement ol .contravention of any public act of ArtXix: 


Part against public settle 
ment or legal directions 
by deceased 


settlement oi of any legal directions 
given by a deceased proprietor of any 
property for the possession of his pro- 
perty after his decease in the event of minority or otherwise, 
and, m every such case, as soon as the Judge having juris- 
diction over the property of a deceased person is satisfied 
of the existence of such directions, he shall give effect 
thereto 


207 Nothing in this Part shall be deemed to authonse Section le 
Court Ot Wards to be >l>st«rbance of the possession of a 

made curator m case of C-ourt of Wards of any propel ty, and 
sXki to dffunffii™ or Other disqualified 

person whose property is subject to the 
Court of Wards, is the i>art> on whose behalf application 
IS made under this Part, the District Judge, if he determines 
to summon the party in |)ossession and to appoint a curator, 
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V Biihembar 66 PR. 1882 (FB ) But it should be noted that sec 115 C P 
Code IS directed against cases m v^hich the question of jmisdtctton is involved 
Where there has been no assumption of or failure to exercise jurisdiction and 
no illegality or material irregularity in the exercise of jurisdiction but at the 
most the District Judge has made a mistake in lau sec 115 cannot apply and 
the High Court cannot interfere in revision The remedy of the applicant is by 
way of a suit to set aside the District Judges order — Gouftshankar v Debiprasad 
AIR 1929 Nag 317 (318) 120 IC 401 
See also Note 214 under sec 193 

210 The Local Government may appoint public 
Appointment of public curators for any district or number of 
districts, and the Disfiict Judge having 
jurisdiction shall nominate such public curators m all cases 
uhere the choice of a curator is left discretionary with him 
undei this Pm t 


Section 19 
Act XIX of 
1841 




PART VIU 


VIII ' > 


Rl I’lil SI NTATIVI TITII. TO IKOIUtri 01 UI-ClAStD 
on succession 


This IS an important portion of the Bill which deals with title to the 
property of the deceased It is only by separating these provisions of the 
law that a clear vnew can be obtained of the requirements of the Indian law as 
to grants by the Court in the ease of the estate of a deceased person By 
separating the law m this manner the consolidation of those provisions of the 
law relating to probate and grant of administration which arc now contained 
in the Indian Succession Act (\ of 1865) and the Probate and Administration 
Act (V of 1881) are rendered possible — Notes on Clauses 


With reference to this Part of the Bill it will be observed that the arrange 
ment of the clauses bnngs out very clearly the anomalous position in the Indian 
law with regard to the rcquiruncnis of proof of representative title to the pro 
pcriy of a deceased person — Ibtd 


Section 179 
Act X of 
186a 

Section 4 
Act V of 
1881 


211 (1) The executor or administrator, as the case 

Charaaer and pro be, of a deceased person is his legal 

petty of executor or ad representative for all purposes, and all 
ministrotor as such property of the deceased person 

vests m him as such 

(2) IVhen the deceased was a Hindu Mahanmadan, 
Buddhist, Sikh or Jama or an exempted person nothing 
herein contained shall vest in an executor or administrator 
any property of the deceased person which would otherwise 
have passed bv survivorship to some other person 

This clause reproduces sec 179 of Act X of 1865 subject to the proviso in 
the case of survivorship for those classes of persons who are provided for by 
sec 4 Act V of 1881 — Notes on Clauses 

220 Scope of secUon — Section 179 of the Indian Succession Act 
1865 (which corresponds with the present section) did not apply to an executor 
under a Hindu will before the Hindu Wills Act came into force such an 
executor was not in the same position as an English executor under an English 
will The property did not vest m him Hw position v>as analogous to that of 
the manager of an infant heir under the Hindu law — Sarat Chandra v 
Bhupendra 25 Cal 1(S (105) AdmtMStTator General v Pretn Lai 22 Cal 788 
(795) (PC) Amulya Charan v Ralt Das 32 Cal 861 (870) Kherodemoney 
V Durgamoney 4 Cal 4o5 (468) After the passing of the Hindu Wills Act 
this section was mad applicable to Hindus (m the Province of Bengal and the 
towns of Bombay and Madras) by sec 2 of that Act and a Hindu executor was 
placed on the same footing as an English executor — Admimstralor General v 
Prem lot 22 Cal 788 (796) (PC) But the Probate and Administration Act 
again altered the law and made this section inappli able to Hindus by deleting 
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section 179 from see 2 of the Hindu Wills Act (See see 151 Probate and 
Administration Act) Although vec 4 of the Probate and Administration Act 
contained a provision similar to see 179 of the Indian Succession Act 1885 that 
section contained a proviso saving the n«hts of tlic members of a joint Hindu 
family And this proviso has been reproduced in sub section (2) of the present 
section 

221 Property vests in executor or administrator — As regards 
Uie executor he derives his title from ihc niil and immediately upon Uic testa 
tors death his property vests in the executor for the law knows no interval 
between Uie testators death and the vesting of tlic property But the position 
of the administrator is different from that of the executor The former derives 
his title wholly from the Court he has none until the letters of administration 
are granted and tlie property of the deceased vests in him only from the time 
of the grant — Raja Rama v Fakruddtn 53 Mad 480 58 M L J 210 AIR 1930 
Mad 218 (219) 122 1 C 504 

All the property of the deceased —Tlic words all the property of 
the deceased must be construed as meaning the actual property of 
the deceased whether held by him for Ins own ben fit or for the benefit of 
others — Mtdnapore Zamwdary Co Lid v Ram hanai 5 Pat 80 91 I C 169 
AIR 1926 Pat 130 (134) 7 PLT 188 The expression property of the 
deceased docs not mean properly of other peraons vested in him as executor or 
administrator of those persons That is property held by the testator in trust or 
as executor or admimstrator docs not vest m his executor Tlicreforc the executor 
of an executor is not derivative executor of the original testator— Z)e Sou a v 
SecTClary of State 12 BLR 423 (428) An executor as such ha« no title to the 
property which did not belong to the testator or which he had no right to dispose 
of The title of the executor is only a representative title to the property which 
belonged to the testator and over which he had a disposing power— £e/iary tall v 
Juggoo Mohun 4 Cal 4 Cal I (5) 

Probate or Letters of Administration as to estate of deceased, 
if can be limited to part only — Where the whole estate of the deceased 
vests in an executor under tins section the Court cannot grant probate limited 
to part of the estate — In re TIakcj Madhabjt 6 Bom 460 (462) Similarly an 
administrator represents the entire property of the deceased and not a part of it 
Thus where A one of the heirs of the deceased originally obtained possession 
of the property willi a view to collect the rents on beh..lf of himself and his 
CO heirs C and D but later on set up an adverse title claiming the whole property 
whereupon B was appointed admimstrator at the instance of C and D it was 
held that B represented the entire estate and not merely the shares of C and 
D and as such he was entitled to be m possession of the whole property for 
the purposes of administration — Robson v Adm Ctn 30 P L R 503 AIR 
1929 Lah 753 (756) 

^Vhere letters of admmistrauon are granted to the Administrator General 
all the property of the deceased vests in him although the Administrator 
Generals Act does not contain express provision to that effect — Aluar Chetlt 
V Chidambara 38 Mad 1134 (1138) 27MLJ 400 26 I C 792 

Effect of vesting of legal cliaracter — An executor or administrator 
by virtue of his office or in other v ords m the character of executor or admtms 
trator takes an estate in the property of the decca ed and a legal character is 
vested in him The property of the deceased \e ts in the legatee for purposes 
of enjoyment but it vests in Uie executor for the purpose of administration An 
S— 32 
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executor IS therefore competent to maintain a smt for the recovery of a debt 
due to the estate of the deceased even after the death of a sole legatee— Acloo 
V Dtbi Ram o 2 PLT 3ft> 60 I C 350 (351) Where a residuary legatee 
granted a probate he becomes the legal representative of the deceased for all 
purposes and all tlic property vests in him under this section He can therefore 
recover the debts due to the deceased even though the v»ill does not expressly 
empovv er him to collect the debts— /s/iar Kaur y Amar Nath 146 I C 515 AIR. 
1933 Lah 740 

But in the absence of acceptance of office by the executor the property does 
not vest in him under this section — Ra/a Paithasaratky v Rajah Venkatadu 
46 Mad 190 (225) 43 MLJ 486 AIR 1922 Afad 457 70 I C 689 If an 
executor applies for probate he mu«;t be taken to have accepted the office of 
executor and he becomes the legal representative of the deceased testator and 
the property of the deceased vests in him as sach—Kandasamt v Mumgappa 
16 MLT 547 26 I C 472 ( 474) Rajah Poithasarathy v Rajah Venkatadu 
(supra) In the case of a Muhammadan will the executor is placed in posses 
Sion of the enlue property belonging to the deceased testator and not merely 
of one third of the property over which alone the testator had a power of 
disposition But of course the executor is an active trustee in respect of one 
third of the properties tor the purposes of the will and a bare trustee for the 
heirs as to two thirds when he has realised the estate— A munnessa v Sirdar 
Alt 29 BomLR 434 102 IC 129 AIR 1927 Bom 387 (391) followuig 
Kurrutulam v Niubatuddoula 33 Cal 116 (128) (PC) 

As the property of the deceased vests in the executor any suit sought to be 
hied against the estate of the deceased must be instituted against the executor 
only and not against any other person even if $uch person be the heir of the 
deceased Thus a suit hied against the widow treating her as the legal repre 
sentative of her deceased husband (a non Indian Christian) was held to be incom 
petent when it was found that the deceased had made a will wherein persons other 
than the widow were appointed executors— Ad»jmisfrfl/or Ceneral v Chettyar 
Firm 5 Rang 742 109 I C 444 AIR 192B Rang S3 (84) 

From the statement that the property of the deceased vests in the executor 
or administrator it follows that the executor or admmistrator can do everything 
which the deceased could have done and can Ifierefore promise to pay the time 
barred debts of the deceased — Feslonjce v Boi Mehcrbat 30 BomLR 1407 
112 I C 740 AIR 1928 Bom 539 (544) 

While the property is vested in the executor even though it may afterwards 
be found to have been wrongly so vested as in the case of a forged will all the 
acts of the executor in respect of such property must be regarded as valid. 

But of course outsiders (eg purchasers) who have to deal with the executor 
on the faith of the property being vested in hirn must be protected they have 
got a personal remedy against the executor — A tfnunmssa v Sirdar Ah 29 Bom 
LR 434 AIR 1927 Bom 387 ( 392) 102 I C 1^ 

Meaning of “as such” — Section 211 merely provides that the estate 
of a deceased person vests m bis executor or administrator as such these words 
as such are important and show that the vesting is not of the bcnefioal 
interest m the property but only for purposes of representation In a case 
of intestate succession it does not admit of any doubt that the beneficial interest 
vests m the heir at law and there is nothing in the Succession Act which limits 
the power of di^po al of the heir at law over such estate merely because a 
grant of administration has been made Nor docs the Transfer of Property 
Act make the interest of the heir at law m the estate property which may not 
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be transferred Section 216 and other pro\isions of the Succession Act only 
provide for representation of the deceaseds estate for purposes of administration 
and are not intended for cutting down tlie nghts of the benefiaanes — Kuluanta 
Beua V Kaxamchand 43 C WN 4 68 CLJ 8 A 112 1938 Cal 714 

222 Vesting in executor before probate — ^The executor repre 
sents the estate (and can collect assets or sell property) even before he has 
taken out probate The executor denves his title from the will and not from 
the probate — Shaik Moosa v Shaik Essa 8 Bom 241 (255) Mathuradas v 
Goculdas 10 Bom 468 (477) Mahomed 'ittsuf v Hargoiandas 47 Bom 231 
(238) 24 BomLR 753 Narandas v Natandas 31 Bom 418 (428) The 
executor denves his title from tlie will and not from the probate and he repre 
sents the estate of the testator from the time of his death before probate of the 
mil IS taken out. He can therefore dispose of the property of the testator with 
out taking probate — Meghrai v krtshna Chandra 46 All 286 (289) Muntsamt 

V Marulkammal 34 Md 211 (214) Ganapalht v Snamalat 36 Mad 575 
Chtdambara v Knshaasamt 39 Mad 365 (373) Under this section all the 
property of the deceased vests in the executor as such Probate is not necessary 
to make a person an executor his title is derived under the will There is 
nothing in this Act to prevent the executor from acting as executor and exer 
cising the powers given to him under the Act without obtaining probate — Cana 
pathf V Sivamafai 36 Mad 575 ( 577 578) In two cases of the Calcutta High 
Court It was remarked that the vesung was to follow upon the grant of probate 
of the will in the case of the executor m the same manner as it followed the 
grant of letters of administration in the case of an administrator — Saraf Chandra 

V Bhupendra 25 Cal 103 (106) Behary Loll v Juggo Mohun 4 Cal 1 (5) 
But these two cases were decided in respect of a will made by a testator who 
died before the passing of the Probate and Administration Act 

In England also it has been said that the probate is merely operative as 
the authenticated evidence and not at all as the foundation of the executors 
title for he denves all his interest from the will itself and the property of the 
deceased vests m him from the moment of the testators death — Smith v Mtlles 
I TR 475 (4S0) Combers Case I P Wms 765 Woolley v Clark 5 B & A 
744 The grant of a probate does not give him his title it makes his title 
certain — Heuson v Shelley [19I4I 2 Ch 13 The executor derives his title 
from the will and it follows that before and without obtaining probate he may 
do most things that appertain to his office thus •he may take possession of the 
testators property he may pay or take releases of debts owing from the estate 
he may receive or release debts which arc owing to it — Williams 11th Edn 
p 213 See Note 228 under sec 213 

Liability of Executors for rent Executors of a deceased Ies:>ee who 

have not entered into possession are nevertheless liable for the rent to the extent 
of any assets of the testator which may have come into their hands As for an 
executor who has entered upon demised premises he over and above such 
liability m his representative capacjt> is also personally liable for the rent the 
lessor has then an option to sue him in either capaat> — Makarajadluraj Kameshuar 
Sutgh V Pkerozsha Meruanji Nanabkoy 40 C\VN 390 165 IC 121 

223 Sub section (2) — An estate which passes by survivorship to 
another person does not vest m the executor— Bai Hatkor v Maneklal 12 Bom 
621 (623) The effect of this subsection is to prevent the vesting of the pro- 
perty which would have passed by survivoiship to some other person and which 
the testator had therefore no nght to bequeath at the time of his death Sum 
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\or'Jiip has iJie cficct of rendering a will invalid with re pect to property which 
the testator could not dispose of at the time of his death— Bodi \ Venkata 
suamt 38 Mad 369 (373) In an undivided family when a co-parcener dies, 
there are no effects or property of Jus to which the surviving co parceners can 
succeed as his heirs but they take the whole of the family property by survivor 
ship They arc not therefore bound to take letters of administration for any 
e tale or effects of the deceased because there was not such estate which could be 
called his — CoUcetor of Ahmedabad v Saichand 27 Bom 140 (144 145) 
Debindra v SiircnJra 5 PLJ lt>7 (118) 1 PLT 19 54 IC 807 Kah Kumar 
V Nufabati 70 fC 155 AIR 1923 Pat 96 

But where the property (eg certain shares in a Bank) was the exclusive 
and separate property of the deceased and upon his death it devolved upon his 
son v%ho was llic sole surviving coparcener of the family held that there was 
no survivorship m the stnet sense of the term and the son was bound to take 
out letters of administration before he could apply to the Bank for the transfer 
of those shares to his name— Ban/- of Bombay v Ambalal 24 Bom 350 (357) 

Section 190 212 (1) No light to any part of the property of a 

1865 ^°^ Right to intestates peison who has died intestate can be 
property established in any Court of Justice, 

unless letters of administration have first been granted by 
a Court of competent jurisdiction 

S 331 Act (2) This section shall not apply in the case of the 

S S^Actvn of a Hindu Afahaininadan, Buddhist, Sikh, Jama 

of 1901 or Indian Christian 

224 Sub section (I) — This section does not mean that letters of 
administration must be obtained by the administrator before he can institute a 
suit to establish his right to the property of the deceased It is sufficient if the 
letters are obtained before the dcacc is pas»ed m the suit and the Court in which 
the suit 18 instituted will suspend the operation of any decree which it may pass 
until letters have been obtained— jlAr San v Ma Cht AIR 1930 Rang 219 
(221) 137 IC 381 

The only person who is legally entitled to deal with the property of an 
intestate governed by the Indian Succession Act is the properly constituted 
admmi trator of the estate that is a person who has obtained letters of adminis- 
tration to such property Hicrefore a decree obtained against an heir of a 
deceased intestate (a Chnsti n) in po session of part of the estate who has not 
obtained letters of admiiustiation is inoperative as against the estate of the 
deceased and docs not confer any title upon the decree holder in respect of the 
proceeds of the sale held m execution of such decree a against a person who- 
has obtained letters of admin Iration to the estate of the deceased! and a suit 
fay the decree holder for the recovery ol such sale proceeds paid over to the 

legally constituted administrator of the estate is not maintainable Sukft Nandan 

V Remuck 4 All 192 (194 K5J A Parsi died intestate leaving a widow three 
daughters and two sons. The sons managed the c tate and collected the rents 
and outstandings due to iJit estate wiihmit of administration. 

Lcllcm were however obtaimd by the widow but they were 

limited to the cttciit of t) t in the \ ^ 

emt aeamst his broth isters for lO- 

alleged to be dre tei eil mottc, deceased lathe \ 

\ 
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when he was alive Held that the suit could not be maintained as the estate 
wa unrepresented because neither the plaintiff nor his brother nor his sisters 
had taken out letters of administration in respect of the deceased s whole estate 
and the letters of administration taken by the widow and the daughters which 
were limited to only such shares in the estate as they were entitled to were not 
such as are contemplated by this seebon — Fratnjt v Adarjt 18 Bom 337 (340) 
This section is plainly limited to a suit in which a person seeks to 
establish a right to a part of the property of a deceased intestate such a suit 
would ordinarily be one to recover a specific part of that property or a suit 
to be paid a certain amount as an heir or as a person otherwise entitled to 
succeed to a part of the estate But it does not apply to a suit where a creditor 
of the deceased intestate seeks to recover his debt from the legal representatives 
of the deceased Therefore this section does not apply to a suit brought by a 
mortgagee for sale against the heirs of the deceased mortgagor — Ratanbat v 
Naraiandas 51 Bom 771 29 BomLR 900 104 I C 794 A I R 1927 Bom 474 
(’476) So also this section does not apply to the case of the heirs of a 
jJdgment debtor applying to set aside a sale on the ground of matenal irre 
gularity In an application to set aside a sale the applicants do not want to 
cslabhsh thar right to the property sold but are trying to bring the property 
back to their estate by having the sale set aside Therefore the legal repre 
sentatives of a judgment debtor dying intestate can proceed with the application 
filed by him for setting aside the execution sale without obtaining any letters 
of administration to the estate — Smith v Cokul Chandra 11 Pat 424 13 PLT 
457 AIR 1932 Pat 234 ( 235 236) 139 IC 74 

Section 212 would not be a bar to a suit if the case is covered by sec. 304 
That IS if the heirs of the deceased intermeddle with the estate of the deceased 
in such a manner as would make them executors de son tort a creditor of the 
deceased is entitled to sue them under sec 304 and they cannot resist the suit 
under sec. 212 on the ground that letters of administration have not been taken 
to the estate of the deceased — Ratanbat v Natayandas (supra) , 

225 Sub section (2) — Since this s'xtion does not apply to Hindus 
It IS not obligatory on a Hindu heir to obtain letters of administration to the 
estate of the decca cd — Jagendra v Apurna 13 CWN 1190 (119b) 3 IC 8o9 
The same is the case with Cutchi Memons who are Mahomedans and to whom 
this Act does not therefore apply — Haji Oosman v llaroon Saleh Mahomed 47 
Bom 369 (384) 68 I C 682 AIR 1923 Bom 148 Karen Chnstians are 
Native (Indian) Christians and subsection (1) is inapplicable to them — Ma 
^a>l Thu v Ma Sliue Mt 4 BurLJ 76 AfR 1^5 Rang 233 88 I C 609 
This section does not apply to a Burnic*^ Buddhist such a person is governed 
by the Burmese Buddhist Law But a Chinese Buddliist (domiciled in Burma) 
is governed by llie Indian Succession Act and not by the Burmese Buddhist 
law consequently subsection (1) of this sccUon applies to his case— Ua San 

V Ma Chit AIR 1930 Ran- 219 (220) 127 IC 381 following Phan Ttyok 

V Ltm hyin 8 Rang 57 (FB) AIR 1930 Rang 81 

225A Life Insurance Policy payable to executors — Although 
under sec 212 (2) the grant of Icttcn* of administration is not essential in the 
case of a Hindu intestacy sull where an Insurance Company stipulates that the 
money due under lIi- p^’icy will only be paid to tlic assured or his executors 
administrator or asMgns. the nght of persons entitled to claim the policy money 
m the absence of uch grant cannot b- rccogmscd— Crcj/'am Life Insurance 
Society \ Collector oj Etauah 5J All 1026 30 ALJ 1015 \shulosh v ProtaP 
Chandra -10 C.\\ N 1247 ‘ 
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225B Ad/ninistrators — ^TJic word administrators m poJjoes of 
insurance cannot be read so as to include those who are relieved of the necessity of 
taking out letters of administration by reason of the provisions of sec 212 (2)— 
Ashuloshv Protap Chandra 40CWN 1247 

Section 187 213 (1) No right as executor or Jeg-atee can be 

Act X of established in any Court of Justice, 

&f2 (I) icBate“ hen Shieef «"'ess a Court of competent junsdic- 
Act VIII of tion m British India has granted pro 

bate of the will under which the right is claimed, or has 
gi anted letters of administration with the will or with a copy 
of an authenticated copy of the will annexed 

Secuon33i (2) section shall not apply in the case of wills 

Act X of made by Mahammadans, and shall only apply in the case 
Sertion2 made by any Hindu, Buddist, Sikh or Jama 

Act XXI of whcic such wills ate of the classess specified in clauses (a) 
and (b) of section 57 

Amendment — Sub section (2) has been amended by the Indian Sue 
cession Amendment Act XVII of 1929 This is merely consequential upon the 
amendment made in sec 57 of the same Act See Ga ette of India 1929 Part V 
p 209 

226 Scope of section — It was held m some cases of the Madras 
High Court that this section applied only to a plaintiff bringing a suit as execu 
tor or legatee it did not debar a defendant from relying on a will for which 
no probate or letters of administration had been taken out as he was not seeking 
to establish any right as executor or legatee — Caralpathi \ Cota Nammaluanah 
33 Mad 91 (92) Ganta Damyelu v Gunlt i e$u 87 IC 354 AIR 1925 Mad 
1110 fanah V Dhanu Lot 14 Mad 454 (457) Sadagopa v Thirumalastvami 
18 M L T 129 30 I C 272 (274) But this view was dissented from in Partha 
saratht v Subbaraya 45 ML J 175 AIR 1924 Mad 67 ( 70) 72 I C 559 
which laid down that a person who m Court has to prove titl** and to deduce 
that title from a will cannot do so without producing probate whether he is 
plaintiff or defendant In a later Full Bench case the Judges have considered 
these rulings and come to the conclusion (1) that there is nothing m this section 
which would in terms make it applicable to the case of plaintiff and not to the 
case of defendants (2) that a defendant can rely on an unprobated will provided 
that he does not do so m order to establish a right under the will and (3) that 
where the plaintiff sues as heir at law and the defendant produces a will and has 
to prove that some one other than the plaintiff has title under the will i e where 
the defendant has got to prove title under the will (either in himself or in some 
other person) he cannot do so unless probate of the will has been taken in such a 
case he cannot use the unprobated will as a defence — Canshamdoss v Culab 
Bt Bat 50 Mad 927 (FB) 53MLJ 709 AIR 1927 Mad 1054 (1059) 

tv hat 15 intended by this section is that an executor or legatee cannot 
establish his right as executor or legatee m a Court without obtaining probate 
but there is nothing to prevent the executor from dealing with the property of 
the deceased (eg collecting assets selling any property to pay defats, etc.) 
without obtaining probate because under sec 211 the executor is the legal repre* 
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sentatne of the deceased for all purposes and all the property \ests m him as 
such so that tlie grant of probate js not a condition precedent to such acts See 
Note 222 under sec 211 and also Note 228 post 

Executor or Legatee — ^This section applies to an executor or a legatee 
Where the plaintiff claimed right of management as a co trustee under the will 
held that this section was inapplicable and Uie probate of the will was not a 
condition precedent because the claim was not lor any right as executor or legatee 
— Dwrciv Duraisamy 39MLT 214 K6IC 194 AIR 1927 Mad 948 (950) 
The words executor or legatee include a person claiming under the execu 
tor or legatee — See Haji Mahomed v Altisajt 15 Bom 657 ( 6S9) Under this 
section the absence of a probate or of letters of administration not only affects 
the establishment of the nght to legacy by the legatee himself or some other 
person claiming under him but also debars a person who desires to establish the 
legatees nght merely as a jus Icrltt lor the purpose of bis defence — Lakskmamma 
V Ratnamma 38 Mad 474 ( 477 ) 25MLJ 556 21 I C 698 

Where on the application of the executor for a probate the fial of the 
Judge was obtained but there was no actual order for the issue of a probate 
and the probate was not issued owing to the failure of the executor to pay the 
requisite court fees for the same held that the fiat of the Judge for grant of 
probate was only conditional and was not equi\alent to an actual grant of the 
probate within the meaning of this section that m the absence of the probate 
the plaintiff was debarred from claiming any rights flowing from the will and 
that the mere production proof and exhibition of the will as an ordinary exhibit 
m the case -were not equivalent to proof of the right by the production of the 
probate as required by this section — Alamelammed v Sur^apakasaro^a 38 Mad 
988 (991) 29 MLJ 680 31 IC 491 

^Vhere there are several legatees this section does not require that every 
legatee must obtain a probate or letters of administration in order to be entitled 
to maintain a claim for his legacy When once the will has been proved by one 
legatee it is not necessary to prove it again Thus a testator had bequeathed 
an allowance for maintenance to a legatee and she proved the will and obtained 
from the District Judge letters of administration with the will annexed in respect of 
the whole estate but this grant was modified b> the High Court by hmitmg it 
to the realisation of the maintenance allowance provided for her by the will 
Before the District Judge could recall and alter the said letters in conformity 
with the judgment of the High Court the legatee died Then another legatee 
to whom the testator had similarly bequeathed an allowance for maintenance 
brought a suit to reco%er her legacy Held that this legatee was not bound to 
obtain fresh letters of administration to entitle her to recover her legacy because 
the util had already been proved by the first mentioned legatee by obtaining 
letters of administration This section had therefore been complied with and 
the fact that the letters rere subsequently limited to the realisation of the 
maintenance allowance was immaterial — Chandra Ktshore \ Prosotina Rutnan 
lOCWN 864 (866) affirmed 38 Cal 327 (334) (PC) 

227 Absence of Probate — Effect — In the absence of a probate 
the will cannot be used for establishing any nj^it as executor or legatee— Pra>ag 
Kumarx \ Sit a Prasad 42 C.LJ 280 (407) AIR. 1926 Cilal 1 93 I C 385 
This section does not debar the use of a wiU of which no probate has been 
obtained as evidence for a purpose other than the establishment of a nght as 
executor or legatee e g for the purpose of establishing the existence of relauon 
ship of Moliant and chela referred to m the will — Ach^utananda \ Jagannath 
20 CWN 122 (125 ) 27 I C 739 or for ^wuig the intention of the testator 
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225B Administrators — word administrators in ^haes oi 
insurance cannot be read so as to include those who are relieved of the necessitj of 
taking out letters of administration by reason of the provisions of sea 212 (2)— 
Ashttloshv Protap Chandra 40CWN 1247 

Section 187 213 (1) No right 4S executor or legatee can be 

Act X of established in any Court of Justice, 

Scfz (1) legate^ h°n a Court of competent junsdic 

ActVlliof tion in British India has granted pro- 

bate of the will under which the right is claimed, or has 
granted letters of administration with the will or with a copy 
of an authenticated copy of the will annexed 

Secuon33i (2) This Section shall not apply m the case of wills 

Act X of made by Mahammadans, and shall only apply in the case 
Section 2 Wills made by any Hindu, Buddist, Sikh or Jama 

Art XXI of wheic such wills me of the classess specified in clauses (a) 
and (b) of section 57 

Amendment — Sub section (2) has been amended by the Indian Sue 
cession Amendment Act XVII of 1929 This is merely consequential upon the 
amendment made in sec 57 of the same Act See Gazette of India 1929 Part V 
p 209 

226 Scope of section — It was held in some cases of the Madras 
High Court that this section applied only to a plointiS bringing a suit as execu 
tor or legatee it did not debar a defendant from relying on a will for which 
no probate or letters of admimstration had been taken out as he was not seeking 
to eaabhsh any right as executor or legatee — Carolpatht % Cola NammalKanak 
33 Mad 91 (92) Ganta Dantyelu \ Gunti 1«« 87 I C 354 AIR 1925 Mad 
1110 fanakt v Dhanu Lai 14 Mad 454 (457) Sadagopa v Tktrumalasuamt 
18 MLT 129 30 I C 272 (274) But this view was dissented from in Parlha 
saralhi v Subbaraya 45 MLJ 175 AIR 1924 Mad 67 ( 70 ) 72 IC 559 
which laid down that a person who in Court has to prove titl*' and to deduce 
that title from a wilt cannot do so V'lthout producing probate uhethcr he n 
plaintiff or defendant In a later Full Bench case the Judges have considered 
M/i coOTA to iJpA owaIhsmm. \% witJrin/i, vw ‘ifis.V/ja 

which would in terms make it applicable to the case of plaintiff and not to the 
case of defendants (2) that a defendant can rely on an unprobated will provided 
that he does not do so in order to estabUsk a right under the will and (3) that 
where the plaintiff sues as heir at law and the defendant produces a will and has 
to prov e that some one other than the plaintiff has title under the will i e where 
the defendant has got to praie title under the will (either m himself or in some 
other person) he cannot do so unless probate of the will has been taken in such a 
case he cannot use the unprobated will as a defence — Ganshamdoa v Gulab 
Dt Bai 50 Mad 927 (FB) 53 MLJ 709 AIR 1927 Mad 1054 (10o9) 

A\hat is intended by this section is that an executor or legatee cannot 
establish his tight as ejcculor or legatee in a Court without obtaining probate 
but there is nothing to prevent the exeaitor from dealing with the property of 
the deceased {eg collecting assets selling any property to pay debts, etc) 
without obtaining probate because under sec 211 the executor is the legal xepre* 
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%niauvc ol Uic deceased (or all purpose^ and all the property \csts m him as 
such so that the stant of probate is not a condition precedent to sjcli acts See 
Note 222 under sec 211 and ali>o Note 228 post 

Executor or Legatee — This section applies to an executor or a ksaice 
Where the plamtiJI claimed ri^ht o( manasement as a co trustee under the 'aiH 
held that thu section Mas inapplicable and Uic probate of the mil Mas not a 
condition precedent because the claim uas not for anj right as cxcculor or legatee 
~Durat\ Duratsaui 39 M L.T 21-1 lOo I C 194 AIR 1927 Mad 948 (9a0) 
The KOfds executor or legatee include a person claiming under tlic cxccu 
tor or Ictatcc—Sce Hajt Mahomed \ Musojr 15 Bom 657 (669) Under this 
section the absence of a probate or of letters of admimstration not only affects 
the csiabhahmcni of the right to legacy by the legatee lumscK or some other 
person claiming under him but also debars a person Mho desires to cstabhsli the 
legatees right merely as a jus talu for the purpose of Ins dclcnco—Lakshmamma 
V Ralnamma 38 Mad. 174 (477 ) 25 MLJ 5o6, 21IC 698. 

Where on tlie application of Uie executor for a probate the fiat of the 
Judge Mas obtained but there Mas no actual order for the issue of a probate 
and the probate Mas not issued owing to the failure of the executor to pay the 
requisite court fees for the same held that the fiat of the Judge for grant of 
probate uas only conditional and Mas not equivalent to an actual grant of the 
probate \nihin the meaning of this section, tlial m the absence of the probate 
ffte plamuff was debarred from claiming any rights flowing from Uic mj)) and 
ffuit the mere production proof and exhibition of Uic Mill as an ordinary exhibit 
in the Case were not equivalent to proof of the right by the production of the 
probate as required by this section— /tfemc/ommaf v Sur^apokasoTOia 38 Mad 
9S8 (991) 29 ML J 680 31 IC 491 

W’here there are several legatees, this section do s not require that every 
legatee must obtain a probate or fetters of administration in order to be entitled 
to maintain a claim for his legacy When once the Mill has been proved by one 
egatee it js not necessary to prove it again Thus a testator had bequeathed 
^ allowance for maintenance to a legatee and she proved the Mill and obtained 
rom the Distnct Judge letters of administration with the will annexed in respect of 
me whole estate but this grant Mas modiflcd by the High Court by limiting it 
0 the realisation of the maintenance allowance provided for her by the will 
District Judge could recall and alter the said letters m conformity 
Mith the judgment of the High Court the legatee died Then another legatee 
0 Miwm the testator had similarly bcqucatlied an allowance for maintenance 
^ght a suit to recover her legacy Held that this legatee Mas not bound to 
0 tain fresh letters of administration to entitle her to recover her legacy because 
lett edready been proved by the first menponed legatee by obtaining 

^ ers of administration This section had therefore been complied Mith and 
c act that the letters v ere subsequently limited to the realisation of the 
^luMance was immaterial — Chandra htshore v Prosointo Kumait 
■‘UOWN 864 (866) affirmed 38 Cal 327 (334) (PC) 

, 227 Absence of Probate — Effect — In the absence of a probate 

e Mill cannot be used for establishing any n^t as executor or legatee— Fra>ag 
Auwan \ Sita Prosad 42 CLJ 280 ( 407) AIR, 1926 Cal 1 93 IC 385 
IS section does not debar the use of a will of which no probate has been 
n ained as evidence for a purjxjsc other than the establishment of a right as 
weeutor or legatee e g for the purpose of establishing the existence of relation 
P of Mohant and chela referred to in the wiU — Acloutananda \ Jagannalh 
i\ N 122 (125) 27 I C 739, or for showing the intention of the testator 



254 


THE INDIAN SUCCESSION ACT 


[Sec. 213 


Section 187 
Act X of 
1865 

Sec 2(1) 

ActVIUof 

1903 


Section 331 
Act X of 
1865 

Section 2 
Act XXI of 
1870 


225B Administrators — ^Tlic word administrators in policies of 
insurance cannot be read so as to include those who arc relieved of the necessity of 
taking out letters of administration by reason of the provisions of see. 212 (2)— 
Asliutosh V ProtaP Chandia 40CWN 1247 

213 (1) No right as cvccutor or legatee can be 

cstiblishcd in any Court of Justice, 
a Court of competent junsclic- 
tioii in British India has granted jiro- 
batc of the will under which the right is claimed, or has 
granted letters of administration with the will or with a copy 
of an authentic ited copy of the will annexed 

(2) This section shall not apply in the ease of wills 
made by J^Iahamniadans, and shall only apply in the case 
of wills made bv any Hindu, Buddist, Sikh or Jama 
whete such wills ate of the classess specified in clauses {a) 
and {b) of section 57 

Amendment — Sub section (2) has been amended by the Indian Sue 
cession Amendment Act XVII of 1929 This is merely consequential upon the 
amendment made in see S7 of the same Aa See CattUe oj India 1929 Part. V 
p 209 

22G Scope of section ->‘It held in some cases of the Madras 
High Court that this section applied only to a plomliff bringing a suit as execu 
tor or legatee it did not debar a defendant from relying on a will for which 
no probate or letters of administration had been taken oat as he was not seeking 
to establish any right as executor or legatee — Caialpalln v Cota Nammaluoria/i 
33 Mad 91 (92) Ganla i7ani>e/u v Cunti 87 I C 354 AIR 1925 Mad 
1110 Janakt v Dhanu Lai 14 Mad 454 (457) Sadagopa v T/iirumofaruamt 
IS MLT 129 30 I C 272 ( 274) But this view was dissented from in Parl/ta 
saratht v Subbaiaya 45 MLJ 175 AIR 1924 Mad oT (70 ) 72 I C 559 
which laid down that a person who in Court has to prove titli> and to deduce 
that title from a will cannot do so without producing probate whether he is 
plamtiS or defendant In a later Pull Bench ca^e the Judges have considered 
these rulings and come to the conclusion (1) that there is nothing in this section 
which vsould in termi make it a^^Iicable to the case of plaintih and not to the 
case of defendants (2) that a defendant can rely on an unprobated will provided 
that he does not do so m order to establish a tight under the will and (3) that 
where the plaintiff sues as heir at law and the defendant produces a will and has 
to prove that some one other than the plamtifi has title under the will i e where 
the defendant has got to prove MU under the will (either m himself or in some 
other person) he cannot do so unless probate of the will has been taken in such a 
case he cannot use the unprobated will as a defence — Gansitamdoss v Culab 
Bi Bai 50 Mad 927 (FB) 53 MLJ 709 AIR 1927 Mad 1054 (I0a9) 

What IS intended by this section is that an executor or legatee cannot 
establish his right as executor or legatee in a Court without obtaining probate 
but there is nothing to prevent the executor from dealing with the property of 
the deceased (eg collecting assets selling any property to pay debts etc) 
without obtaining probate, because under sec 2U the executor is the legal repre 
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sentative of the deceased for all purposes and all the property \ests in him as 
such so that tlie grant of probate is not a condition precedent to sjch acts See 
Note 222 under sec 211 and also Note 228 post 

Executor or Legatee — ^Thjs section applies to an executor or a legatee 
Where the plaintiff claimed right of management as a co trustee under the will 
held that this section was inapplicable and Uie probate of tlie will was not a 
condition precedent because the claim was not for any nght as executor or legatee 
— Durai V Duraisatry 39 MET 214 1C6 I C 194 AIR 1927 Mad 948 (950) 

The words executor or le^tee include a person claiming under the exeai 
tor or legatee — See Hajt Mahomed v Musajt 15 Bom 657 (669) Under this 
section the absence of a probate or of letters of administration not only affects 
the establishment of the right to legacy by the legatee himself or some other 
person claiming under him but also debars a person who desires to establish the 
legatee s nght merely as a jus tatu for the purpose of his dtleace—Lakshmamma 
V Ratnamma 38 Mad 474 (477) 25 MLJ 556 21 I C 698 

Where on the application of the executor for a probate the fiat of the 
Judge was obtained but there was no actual order for the issue of a probate 
and the probate was not issued owing to tlie failure of the executor to pay the 
requisite court fees for the same held that the fiat of the Judge for grant of 
probate was only conditional and was not equivalent to an actual grant of the 
probate within the meaning of this section that m the absence of the probate 
the plaintiff was debarred from claiming any rights flowing from the will, and 
that the mere production proof and exhibition of the will as an ordinary exhibit 
in the case -were not equivalent to proof of the nght by the production of the 
probate as required by this section — Alamelammal v Suryapakasaroya 38 Mad 
•588 (991) 29 Ml J 680 31 IC 491 

^Vhere there are several legatees this section does not require that every 
legatee must obtain a probate or letters of admmistration in order to be entitled 
to maintain a claim for his legacy When once the will has been proved by one 
legatee it is not necessary to prove it again Thus a testator had bequeathed 
an allov ance for maintenance to a legatee and she proved the will and obtained 
from the Distnet Judge letters of administration with the vvill annexed in respect of 
the whole estate but this grant was modified by the High Court by hmiting it 
to the realisation of the maintenance allowance provided for her by the will 
Before the Distnct Judge could recall and alter the said letters in conformity 
with the judgment of the High Court the legatee died Then another legatee 
to whom the testator had similarly bequeathed an allowance for maintenance 
brought a suit to lecover her legacy Held that this legatee was not bound to 
obtain fresh letters of administration to entitle her to recover her legacy because 
the Util had already been proved by the first mentioned legatee by obtaining 
letters of administration This section had therefore been complied with and 
the fact that the letters were subsequently limited to the realisation of the 
maintenance allowance was inunaterial — Chandra htskore \ Prosaitna Kumart 
lOCWN 864 (866) allirmed 38 Cal 327 (334) (PC) 

227 Absence of Probate — Effect — In the absence of a probate 
the will cannot be used lor establishing any right as executor or legatee — Prayag 
human v Siia Prasad 42 CLJ 280 (407) AIR. 1926 Cal 1 93 IC 385 
This section does not debar the u«« of a will of which no probate has been 
obtained as evidence for a purpose other than the e'ltablishment of a right as 
executor or legatee e g for the purpose of establishing the existence of relation 
ship of \Iohant and chela referred to in the will — Aehyutananda \ Jagannath 
20 CWN 122 (125) 27 I C 739 or for showing the intention of the testator 
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225B Administrators — ^The word administrators in poliaes of 
insurance cannot be read so as to include those who are relieved of the necessity of 
taking out letters of administration by reason of the provisions of sec 212 (2) — 
Ashutosh V Protap Chandra 40CWN 1247 

Section 187 213 (1) No right as executor or legatee can be 

Act X of established in any Court of Justice, 

Sefzd) of competent junsdic- 

Act VIII of tion in British India has granted pro- 

bate of the will under which the right is claimed, or has 
granted letters of administration with the will or with a copy 
of an authenticated copy of the will annexed 

Section33i (2) This section shall not apply in the case of wills 
Act X of made by IMahammadans, and shall only apply in the case 
sSon 2 of made by any Hindu, Buddist, Sikh or Jama 

Act XXI of whoe such wills a>e of the classcss specified in clauses (a) 
™ and (b) of section 57 

Amendment — Sub section (2) has been amended by the Indian Sue 
cession Amendment Act XVII of 1929 This is merely consequential upon the 
amendment made in sec 57 of the same Act See Gazette of Indta 1929 Fart V 
p 209 

22G Scope of section — It was held in some cases of the Madras 
High Court that this section applied only to a platntiff bringing a suit as execu 
tor or legatee it did not debar a defendant from relying on a will for which 
no probate or letters of administration had been taken out as he was not seeking 
to establish any right as executor or legatee — Caralpatkt \ Cota Nammaluartak 
33 Mad 91 (92) Canla Dam>c/M v Gunit 1 e«< 87 I C 354 AIR 1925 Mad 
1110 Janakt v Dhanu Lai 14 Mad 454 (457) Sadazopa \ Tktrumalastiamt 
18 MLT 129 30 I C 272 (274) But this view was dissented from m Partha 
sarathi v Subbaraya 45 MLJ 175 AIR 1924 Mad 67 (70) 72 IC 559 
which laid down that a person who in Court has to prove title and to deduce 
that title from a will cannot do so without producing probate whether he ts 
plaintiff or defendant In a later Full Bench case the Judges have considered 
these rulings and come to the conclusion {!) that there is nothing m this section 
\ hich would m terms make it applicable to the case of plaintiff and not to the 
case of defendants (2) (hat a defendant can rely on an unprobaCed will provided 
that he does not do so m order to establtsk a right under the will and (3) that 
where the plaintiff sues as heir at law and the defendant produces a will and has 
to prove that some one other than the plaintiff has title under the will t e where 
the defendant has got to prove title under the will (either in himself or in some 
other person) he cannot do so unless probate of the will has been taken in such a 
case he cannot use the unprobated will as a defence — Ganshamdoss v Culab 
Bt Bat 50 Mad 927 (PB) 53MLJ 709 AIR 1927 Mad 1054 (1059) 

\\hat is intended by this section is that an executor or legatee cannot 
establish hts right as cxccular or Ugatee tn a Court without obtaining probate 
but there is nothing to prevent the executor from dealing with the property of 
the deceased (eg collecting assets selling any property to pay debts etc.) 
without obtaining probate, because under sec 211 the executor i5 the legal repre 
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scntaU\e of Uie deceased for all purposes and all the property vests in him as 
such so Uiat tlie grant of probate is not a condition precedent to sich acts See 
Note 222 under sec. 211 and also Note 228 post 

Executor or Legatee — This section applies to an executor or a legatee 
Where the plaintiff claimed right of management as a co trustee under the will 
helJ that tins section was inapplicable and Ihc probate of the will was not a 
condition piccedent because the claim was not for any right as executor or legatee 
—Duraiv Duratsaii y 39MLT 2U 105 I C 194 AIR 1927 Mad 948 (950) 
The words executor or legatee include a per‘wn claiming under the cxecu 
tor or legatee — See Hajt Mahomed v Musajt 15 Bom 657 (669) Under this 
section the absence of a probate or of letters of administration not only affects 
the establishment of the right to legacy by the legatee himself or some other 
person claiming under him but also debars a person who desires to establish the 
legatee s right merely as a jus Icrtu for the purpose of his defence — Lakshmamma 
V Ratnamma 38 Mad. 474 (477) 25 MLJ 556 21 IC 698 

Where on the application of the executor for a probate the fiat of tlie 
Judge was obtained but there was no actual order for the issue of a probate 
and the probate was not issued owing to the failure of the executor to pay the 
requisite court fees for the same held that the fiat of the Judge for grant of 
probate was only conditional and was not equivalent to an actual grant of the 
probate within the meaning of this section that m the absence of the probate 
the plaintiff was debarred from claiming any rights flowing from the will and 
that the mere production proof and exhibition of the will as an ordinary exhibit 
m the case *werc not equivalent to proof of the right by the production of the 
probate as required by this section— Afamefammol v Sur^apakasaroya 38 Mad 
988 ( 991) 29 MLJ 680 31 IC 491 

Where there are several legatees this section does not require that every 
legatee must obtain a probate or letters of admimstration in order to be entitled 
to maintain a claim for his legacy When once the will has been proved by one 
legatee it is not necessary to prove it again Thus a testator had bequeathed 
an allowance for mauitcnance to a legatee and she proved the will and obtained 
from the District Judge letters of admmistration with the will annexed in respect of 
the whole estate but this grant was modified by the High Cojrt by limiting it 
to the realisation of the maintenance allowance provided for her by the will 
Before the Distnct Judge could recall and alter the said letters m conformity 
With the judgment of the High Court the legatee died Then another legatee 
to whom the testator had similarly bequeathed an allowance for maintenance 
brought a suit to recover her legacy Held that this legatee wfas not bound to 
obtain fresh letters of administration to entitle her to recover her legacy because 
the will had already been proved by the first mentioned legatee by obtaining 
letters of admimstration This section had therefore been complied with and 
the fact that the letters v»ere subsequently limited to the realisation of the 
maintenance allowance was immaterial — Chandra htskore v Prosanna Kumari 
lOCWN 864 (866) affiimed 38 Cal 327 (334) (PC) 

227 Absence of Probate — Effect — In the absence of a probate 

the will cannot be used for establishing any nght as executor or legatee Prayag 

Kuman v S«ia pjosad 42 CLJ 280 (407) AIR 1926 Cal 1 93 I C 385 
This section does not debar the use of a will of which no probate has been 
obtained as evidence for a purpose other than the cstabhdiment of a nght as 
executor or legatee e g for the purpose of establishing the existence of relation 
ship of Mohant and chela referred to in the v,\\l^Acbyutananda v Jagannath 
20 CWN 122 (125) 27 I C 739 or for showing the intention of the testator 
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vmLIi regard to his estate — Prayag human v Stia Pwsad (supra) But a 'vill 
of vshidi no p obatc has been obtained cannot be used to prove that any person 
named Uicrcin has title to the estate of the testator this is expressly laid down 
in this section— Basmi/a Kumai \ Copal ChundcT 18 CWN 1136 (1137) 
26 I C 21 

Though Uio executors can establish no right without taking out probate the 
existence of Uic will cannot be ignored for all purposes whatsoever Thus a 
Hindu defendant in a pending suit died leaving a will but the executors did not 
apply for probate of the will Ilis step brothers took possession of his property 
and were brought on the record as the representatives of the deceased in the 
suit and a decree by consent was passed The mother of the deceased claiming 
to be entitled to the estate of her son as against the step-brothers then sued to 
set aside the decree on the ground that the will ought to be ignored as no pro 
bate had been obtained //eld that the will could not be ignored and since the 
mother was not entitled under it she could not sue to set aside the decree — 
Jonah V B/ianu Lai 14 Mad 454 (457) It is not right to treat a will of which 
probate has not been granted as non existent and the property passing by 
intestacy — Parlhasatailiy \ Stibbaiaya 45MLJ 175 72 I C 559 AIR 1924 
Mad 67 (70) 

Where a will has been left by a deceased Hindu but no probate has been 
taken out the person who takes possession of the estate of the decea ed pending 
issue of probate must be treated for some purpose as his representative A 
judgment obtained against such a representative is not a mere nullity otherwise 
the remedy of the creditor against the estate might be barred by an intentional 
delay of the executor in taking out probate But though the decree might not be 
executed against the estate in the hands of an executor when he has taken out 
probate it is at any rate sufficient to enable a suit being brought against the 
executor to have the decree satisfied — Prosonno v Knsto 4 Cal 342 (346) 
Dtnamam v Elahadut 8 CWN 842 ( 851) It cannot be rightly said that 
because no probate of a will or letters of administration had been granted to any 
per on nobody represented the deceased at the time of a suit for recovery of a 
debt from the latter s estate The true legal representative is bound by an 
order passed m execution proceedings obtained after notice against the heir at 
law and the residuary legatee under the will of a deceased judgment debtor — 
Chum Lai v Osmond 30 Cal 1044 (1057) If the legal heir of the testator 
comes into po'^ses ion of his general estate he can even though he has not taken 
pcobsCe CT letters cl adnssnistzation matatain a stat lor the benefit ol the estate 
so long as any other claimant does not establish his right to the same under 
the v.il\—Basunta Kumar V Copal Ckunder 18 CWN 1136 (1138) 26 IC 21 
So also a transferee of an executor who had not taten probate but who was 
in possession can bring a suit to eject a Irespasscr The Iran feree m such a 
ca " has better title to possession thin the trespasser and the absence of the 
probate is no bar to his ejectment — PaTthasarathy v Subbaraya 45 MLJ 175 
AIR 1924 Mad 67 (71) 72 I C 559 

228 Executor can file suit before obtaining probate — ^This 
section lays dovn that an executor or legatee cannot establish hts claim before 
obtaining probate or letters of administration as the case may be but this 
section is no bar to his bringing a suU before obtaining probate (or letters of 
administration with will annexed) provided that it is obtained before the hear 
ing or at any rate before decree See Chandra htshore \ Prasanna human 38 
Cal 327 (33o) (PC) natmas}! \ Dhanbat 31 BomLR 511 AIR 1929 
Bon 289 (290) 120 IC 338 Jamsetjt v Haiibhat 37 Bom 158 15 BomLR 
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193 19 I C 40o Cham Chandra \ Nashu Chandra 50 Cal 4*5 36 C L J 35 
A-IIt 1923 Cal 1 Duatka Nath v Raj Rant 8 1198 AIR 1932 

Oudh 85 (87) 134 IC 172 Roichand \ Jtviaj 33 BomLR 1372 AIR 1932 
Bom 13 (14) Copal Lai a Amuha 59 CaJ 913 AIR 1933 Cal 234 (236) 
In England also it lias been held that although an executor cannot maintain 
actions before probate except upon his actual possession >et he may advance in 
them so far as that step where tlic production of the probate becomes necessary 
and It vill be sufficient if lie obtains tlie probate in time lor that c-vigency— 
Wills V Rich 2 Atk 285 Easton v Carter 5 Exch 8 (II) See also Damell s 
Chancery Practice 7Ui Edn Vol I pp 351 352 Thus where he sues as 
executor he may commence the actiot before probate — Martin \ Fuller Comb 
871 Wankfordv Wankjord 1 Salk 302 (303) Webb \ Adkins 14 CB 401 
Humphreys v Intledon 1 P Wttis. 753 and the subsequent probate makes tlie 
action a good one if obtained at any time before heanng — Humphreys v 
Humphreys 3 P Wms. 351 But the Court may make an order compelling him 
to produce the probate upon which he founds his right to maintain the action 
or stay proceedings until he places him in a position to do so— IVcbb v 
Adkins 14 CB 401 Tarn v Cotnmetetal Bank of Sydney 12 QBD 294 An 
executor may pending an application for probate bring an action to protect the 
estate by obtaining an injunction or otherwise alUiough he alleges in the state 
ment of claim that he has not jet obtained probate. See Newton \ Metropolitan 
Ry I Dr & Sim 583 

But the practice of granting a decree in favour of the executor or legatee 
with a direction that the decree la not to be scaled until probate is granted or 
representation taken out is not correct— Roic/und v Jmaj supra 

Others acts of executor before probate — The executor before he 
proves the will may do almost all the acts which are incident to his office except 
only some of those which relate to suits Thus he may seize and take into lus 
hands any of the testator s effect^ and he may enter peaceably into the house 
of the heir for that purpose and to take speciidiues and other securities for the 
debts due to the deceased He may pay or take releases of debts owing from 
the estate, and he may receive or relea c debts which were owing to it and distrain 
for rent due to the testator And if before probate the day occur for payment 
upon bond made by or to the testator payment must be made to or by the 
executor though the will be not proved upon Lke penalty as if it were So 
he may sell give away or otherwise dispose at his discielion o{ the goods and 
chattels of the testator before probate he may assent to or pay legacies 
And although the executor should die after any of these acts done without 
proving the will yet do these acts so done stand firm and good — Williams on 
Executors (lltJi Edn ) Vol I pp 213 214 

229 Sub section (2) —As regards Hindus this section applies only 
to those wills which are governed by the Hindu Wills Act (now sec 57 of the 
present Act) Therefore an executor or legatee cannot establish his right in a 
Court under such a will unless probate or administration has been granted — 
Chuni Lai v Osmond 30 Cal 1044 (1056) Cotdhandas v Bai Ramcoover 26 
Bom 251 , Lakshniamma V Ralnamnia 38 Mad 474 (477) 21 I C 698 

In the case of wills which are not governed by the Hindu Wills Act (e g 
a Will executed in U P Punjab CP or in the mofussil of the Bombay or 
Madras Presidency) an executor may estab'ish his nght in a Court of Justice 
without taking out probate— A aMAmyo Lot v Munm 18 All 260 Mala Dm v 
Gaya Dm 2 OC 33 Keih v Kamal Loehaa 2 NLR. 123 Bhagvansang v 
Becharadas 6 Bom. 73 Skatk Moosa v Sbatk Essa, 8 Bom 241 Canapatln v 
S— 33 
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Stvamalat 36 Mad 575 (577) and there is no necessity to take out probate or 
letters of administration for the purpose of enabling the legatees under the \vill 
to claim the bequests given to them — Rajah Parthasarathy v Raja Venkatadit 
46 Mad 190 (223 224) 43 MLJ 486 AIR 1922 Mad 457 70 IC 689 
This section does not apply to wills made by Hindus in the Punjab and relating 
to immoveable property situated in the Punjab because such wiiis do not fall 
vithin the ambit of clauses (a) and (b) of ^ 57 — Sohan Stngh v Bhag Singh 
35 PER 441 AIR 1M4 Lah 599 (600) 

This section does not apply to wills of Hindus made prior to the Hindu 
Wills Act 1870 (see clause (a) of sec 57| and therefore it was not obligatory 
on executors or legatees under such wills to take out probate or letters of 
administration in order to establish their rights in a Court — Krishna Ktnkar 
V Rai Mohan 14 Cal 37 Krishna Ktnhar v Panchuram 17 Cal 272 ( 275) 

If a Hindu embraces Chnsuanity and is a Christian at the time of his 
death succession to his estate is governed by the Succession Act and any person 
basing his title under a will executed by such Christian cannot establish his 
claim without obtaining probate under this section— DnarAa v Raj Rant 8 
OWN 1198 AIR 1932 0udh 85 (87) 134 IC 172 

230 Muhammadan Will — ^There is no provision of law rendering 
It obligatory m the case of a Mahomedan will to take probate After due proof 
a Mahomedan will is admissible m evidence notv/ithstanding that grant of pro 
bate has not been obtained — Btbee v Mahomed Iskak 37 Cal 839 (844) 

15 CWN 185 SIC 655 Syed Abdul Ahm \ Badaruddw 28 CWN 295 
AIR 1924 Cal 757 Shath Moosa v Shatk Bssa 8 Bom 241 The person to 
whom the execution of the last wiU of a deceased Mahomedan is by the testators 
appointment confided may bjt need not apply for the probate of the will — 
Wilsons Anglo Mahamedan Law (3rd Edn ) p 231 


Section 4 

Act vn of 

1889 


214 (1) No Court shall— 

Proof of representative 
title a condition prcce 
dent to recovery through 
the Courts of debts from 
debtor of deceased per 
sons 

{b) proceed, 

mg to be so entitled, to execute against such 
a debtor a decree or order for the pa>ment of 
his debt, 

except on the production, by the person so claiming, of — 

(i) a piobate or letters of administration evidenc- 

ing the grant to him of administration to the 
estate of the deceased, or 

(ii) a certificate granted under section 31 or section 

32 of the Administration General’s Act III of 
1913, and having the debt mentioned therein, 
or 


(a) pass a decree against a debtor of 
a deceased person for payment of 
his debt to a person claiming on 
succession to be entitled to the 
effects of the deceased person or 
to any part thereof, or 
upon an application of a person claim- 
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(m) a succession certificate granted under Part X 
and having tlic debt specified therein or 
(it;) a certificate gi anted undet the Succession Certi- 
ficate Act, 1SS9, 01 

(t/) a certificate granted under Bombay Regulation 
No VIII of 1827, Tiid, if granted after the 
first day of May, 1889, having the debt spe- 
fied therein 

(2) The word “debt” in sub-scction (1) includes any 
debt except rent, revenue or profits pa>ablc m respect of 
land used for agricultural purposes 

Applicability of the Section — In order that see 214 may apply it 
IS necessary that in respect of the money claimed there should be a relationship of 
debtor and creditor between the person from whom the money is claimed and 
the deceased at the time of the latter s death Consequently when the legatee 
of a share in the residue dies before the adimnisirauon of the estate is complete 
and subsequently the heir of such legatee seeks to recover the same from the 
oitcutor of the testators will sec 2H docs not apply end such heir is not 
required to take out a succession certificate before he can receive payment— 
Secy of State v Paujat Bibi 40 C W N 185 

The words on succession have been newly added In clause 214 (1) 
(a) and in heading to this Part we have added the words on succession as a 
majority of us are of opinion that the addition is necessary to make it clear that 
no change has been made m the existing law —Report of the Joint Committee 

231 ‘‘Pass a decree’* —This section forbids any Court from passing 
a decree against a debtor of a deceased person for payment of his debt except 
on production by the person claiming of a probate or letters of administration 
or succession certificate Even if the claim is compromised by the parties and 
they pray that a decree be passed m terms of the compromise the decree would 
be a decree against the debtor within the meaning of this section and under 
its peremptory provisions the plaintiff must produce a succession certificate before 
he can get a decree — Santoji \ Roijt 15 Bom 105 (106) A Court cannot 
pass a decree provisional or otherwise against a debtor of a deceased person for 
payment of the debt to any person who does not hold probate or letters of 
administration or succession certificate — Afa Sem Nya v Afa Afai Tee 2 L B R 
164 

The executors of the will of a subject of a Native State cannot maintain a 
suit in a British Court on the strength of a probate issued by a Native Court 
a copy of which is certified by the Political Agent but must take out probate 
or letters of administration or succession certificate in British India — Alanasmg 

V Ahmad Kunht 17 Mad 14 (16) See notes under sec 382 

But the production of a succession certificate is not a condition precedent 
to the institution of a suit agamst the debtor it is sufficient if the certificate is 
produced at any time before the decree is made There is no provision of law 
which requires that a succession certificate must be filed along with the plaint— 
Gulshan Alt v Zakir Ah 42 All 549 (554 555) 18 ALJ 666 Lachmi v 
Ganga 4 All 485 Janakt Ballav v Hafiz Atahomed 13 Cal 47 Shtlal Chandra 

V Aiamk Chandra 13 CW N 509 (513) 9 CLJ 331 Zhahur Allan v Puran 
Singh 5 PLT 504 AIR 1924 Pat. 525 In re Raniadas 10 Bom 107 Alice 
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Throf? \ Sheikh ShamaltiUah 3PLR 160 -14 I C 733 hahmabai \ Piibhai 
21 Bom 580 C/iiHJjfl Afarica>a» V Ana fiathial l92bMWN 627 99 I C 219 
The Court sfiould not dismiss a suit on the f^ound of want of succession certi 
ficatc but must ruc an opportunity to the plaintiff of obtaining and producing 
Die certificate -CuIi/iflM Ah \ Zaktr Ah 42 All 519 (5o5) 18ALJ 666 JauaJ 
All \ haiiilafat 18 ALJ 511 56 I C 611 Cnsham Life Imuiance Society \ 
ColkclOT 54 All 1026 AIH 1933 All 1 (3) 143 I C 313 Ma}a Ram \ S/tib 
Das 20 P R 1901 Alice TltOTp supra CIiaineAa\ Shue Ok lOBurLT 233 
63 I C 807 Sayad Ahmed % Bunyadt 88 PR 1891 Kamanugtah \ Chum Lai 
27 IC 822 ( 823) (Cal)i halyanasa \ Tulsabat 27 NLR 162 AIR 1931 
Nag 181 (182) If the plainlifl fails to produce the ccrti6catc although the 
(2ourt has gi\en him time for the same the Court can proper!} dismiss the suit 
— Batasi V Mahezb 5 Alt 555 (556) 

Where an application is presented to a (3ourt for leave to sue tn jorma 
pauperis it need not be accompanied by a succession certificate The Court 
can entertain the application without such certificate — Kammalht v Mangappa 
16 Mad 454 (455) 

The Court may pass judgmeivt m favour o( the plaintiff without the pro 
duction of a succession certificate and may postpone the issue of a decree till 
the ccrtihcatc is produced Such a procedure is perfectly legal though it is 
neither desirable nor convenient — Rajaiam v Moian 57 I C 650 (Nag) But 
it 4 S illegal for a Court to pass a decree with a direction not to execute it without 
filing a certificate The proper order t$ to allow a reasonable time to hie a succes- 
sion certificate before decree and on failure to dismiss the suit— Aratsmudai 
V halia Petumal 24 I C 143 (144) (Mad) Janaki BaUav v Hafiz Mahomed 
13 Cal 47 (49) 

A party who fails to produce the necessary succession certihcate in the 
Court of first instance should be permitted to do so by an Appellate Court on 
payment of costs for non production of the certificate m the Court of first 
instance — Muralidhar v Mohtm 30 I C 510 (Cal) If an oojection as to the 
want of a succession certificate is taKen for the first time in appeal the suit 
should not be dismissed but opportunity should be given to the plaintiff to 
produce the certificate — Ammast Kutli \ Appalu 29 I C 234 (235) (Mad) 
ZahuT Mian v Puran Singh 5 P L T 504 AIR 1924 Pat 525 An objection 
as to the want of a succession certificate should not even be allowed to be taken 
for the first time in appeal without giving the plaintiff an opportunity of 
producing a certificate — Umesh Chandra \ Mothura Mohan 28 Cal 246 (249) 

If a succession certificate is not produced before tire Court of first instance 
but no plea is raised as to want of certificate and the <3ourt decrees the suit 
but an objection is taken for the first time in appeal the appellate Court can 
accept the certificate — Bhudat v Mongol 1934 ALJ 579 147 IC 1168 AIR 
1934 AU 296 (297) 

As no decree can be passed under this section against a debtor of a deceased 
person for payment of his debt to a person claiming to be entitled to the effects 
of the deceased person except on production of ome sufficient authority under 
this section a debtor is under no legal obligation to pay to the person claiming 
if the latter does not produce a certificate or probate or letters of administration 
or some authont> to collect the debts due to the deceased And if the debtor 
chooses to pay th debt to an unauthorised person without insisting on the 
production of a succession certificate etc his payment does not discharge his 
debt to the estate of the deceased — Golak Nath v Craddock 72 P R 1903 
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This section enumerates fi\c kinds of proof of jepresentaUve title on pro 
duction of any one of which the representative will be entitled to a decree See 
clau'«s (i) to (y) If the plamUff has obtained letters of administration as 
menUoned m clause (i) it is not necessary for him to obtain any succession 
certificate — Ramanu^Tah \ Chum Lai 27 I C 822 (823) (Cal) 

232 Debt A present debt thougn payable in future and in the cir 

cumstancco actually only payable after the death of the creditor is a debt 
ttithm the meaning of this section Therefore ui the case of a debt existing 
in the life of the creditor which d d not become payable m the arcumstances 
until after his death his heirs cannot obtain a decree without the production 
of a succe sion certificate — BanchhaJam v Adyanatb 36 Cal 936 (F B ) 13 
CWN 9S6 (971) (overruling //mdAari V Btssessau 2CWN 591) Abdul 
Aanni v Maqbulunnissa 30 All 315 (318) A debt is a sum of money now 
payable or a sum of money which will become payable in future by reason of 
a present obligation — Webb v Slenloit (1883) 11 QBD 518 Edmunds v 
Edmunds (1904) P 362 Sparks v Young (1858) Ir R 8 CL 251 There 
fore tlie dower of a Mahomedan wife whether prompt or deferred is a debt 
within the meaning of this ection and her heirs cannot obtain a decree for 
it wnthojt produang a succession certificate— G/w/«r \ Kolandart 33 All 327 
(FB), 9 IC 177 Abdul Karim v Maqbulunnissa 30 All 315 (317 318) 
Say ed Ahmed V Bunyadt 88 PR 1891 Shartfunmssa v Masctn Ah 42 All 347 

^^here after the death of a partner of a firm his son sued for an account 
of the capital and profits of the partnership and for payment of the share of 
his father without obtaining letters of administration or succession certificate 
/{ Id that the claim was not a debt as Uiere was at the time of the death 
of the plaintiffs father no present obligation to pay a liquidated sum of money 
to him A succession ceruficate was therefore not necessary— v Nooidtn 
22 Mad 139 (141) An action clairmng an account is not an action for recovery 
of debt as the amount is not liquidated Therefore a succession certificate is 
unnecessary for the maintenance of a suit by the plamtifi as heir of the deceased 
against the defendant who was the agent of the deceased for an account of the 
defendant s dealings with the prop».rty of the deceased — Btssessur v Durgadas 
32 Cal 418 A suit for damages for wrongful detention of the sheep of the 
deceased is not a suit for a debt as it is a claim for unliquidated damages and 
not a claim for a certain sum of money No certificate is necessary to enable 
their heir to sue — Subbanna v Munekka IS Mad 457 (458) 

In the case of a residuary bequest the residue does not come into existence 
till all the debts specific legacies and costs payable out of the estate have been 
paid and Uie residuary legatee (of his heir) has no interest in any specific 
property of the testator till the residuary estate has been ascertained after those 
payments have been made Therefore if the residue had not been ascertained 
up to the time of the death of the residuary legatee there was no debt due to the 
legatee in his life time and consequently his heir applying to be paid his share 
in the residuary estate need not obtam a succession certificate— Secretary of Slate 
V Parijat 40 CWN 185 on appeal from 60 Cal 1135 37 CWN 769 ( 774 
788) AIR 1933 Cal 841 

Rent not yet due js not an existing debt and cannot be described as debt 
accruing— /ones v Thompson (1858) 1 El B & E 63 So where the rent 
sued for became due after the death of the deceased proprietor it formed no 
part of his estate at the time of his death and therefore no certificate was 
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necessary to cilitlc the heir to rcco\cr the itn\—Ranchotda$ \ Dhagubhat 18 
Bom 394 (396) 

Money due on an insurance policy was not an exuUng debt at any time 
before the death of the deceased and no succession certificate is necessary for 
the heirs to recover the money— v Jyotnh Chandra 33 I C 157 
(Cal) Sriwiflia v Ranganayah 3 LW 466 32 I C 991 But see contra — 
Vtihal Rao v Hanumantha 50 Mad 412 52 MLJ 171 100 I C 484 AIR 
1927 Mad 359i Gresham Insurance Society v Collector 54 All 1026 1932 ALJ 
1015 AIR 1933 All 1 (2) 143 IC 343 Sec also Mathew \ Northern 
Assurance Co (1878) 9 Ch D 80 27 WR 51 in which it was held that the 
insurance company is a debtor and Vtshianalh \ Mulraj 13 BomLR 590 
11 1 C 954 (966) in which policy moneys were held to be debts 

After the death of a person his widow took out a succession ccrtihcate 
Then after the death of the widow the reversioners applied for succession 
certificate in respect of (1) a sum in deposit as compensation money awarded 
m a case under the Land Acquisition Act (2) a sum payable as arrears of 
rent for non agricultural lands from the tenant of certain premises compnsed 
m the estate and (3) a Government pro note standing in the name of the 
widow as certificate holder of the estate of her husband Held that all these 
three items were debts due to the deceased for which succession certificate was 
necessary — Abtnash Chandra v Ptobodh Chandra 15 CWN 1018 10 I C 357 

A suit by the heir of a vendee for the refund of price paid for goods sold 
but not delivered is a suit for recovery of a debt and a succession certificate is 
necessary— Penfa Reddt v Anh Reddt 2 M L J 34 

233 Mortgage debt — A decree for the foreclos.:re of a mortgage 
IS not one for the payment of a debt so as to fall within the provisions of this 
section The direction to pay within the period fixed in the decree is given 
not to fix a personal Itabtlily for the debt but to enable the defendants to save 
their right of redemption and to prevent its extinction by foreclosure— Ammonna 

V Curumurtlu 16 Mad 64 Manuant v Mtthrana 1900 AWN 9o 

But a suit for redemption (brought by the heir of the mortgagor) is not 
a suit against a debtor to obtain a decree for payment of his debt On the 
other hand the plaintiff is really the debtor and not the creditor and the 
defendant mortgagee is the creditor of the deceased mortgagor and not his debtor 
Obviously therefore a person who as neir of the mortgagor is bringing a suit 
for redemption is not suing to recover any debt and is not required to produce 
a succession certificate — Zafter Alt v Kanti Prakask 119 IC 96 AIR 1929 
All 896 

A suit to recover the money due under a usufructuary mortgage is not a 
suit for money die under a contract but is in reality one for as essment in 
money of the value of the plaintiffs mortgage interest The amount cannot be 
treated as a debt within the meaning of this section — Arumugam v Valuta 
Aoundan 24 Mad 22 Umesh Chandra v Molhura Mohan 28 (2al 246 (248) 

A suit to recover money due on a simple mortgage by sale of the mort 
gaged property is not a suit for recovery of a debt but is a suit to enforce a 
charge on immoveable property and no succession certificate is necessary to 
be obtained fay the heirs of the mortgagee to recover the money — Kanchan 

V Bat] Nath 19 Cal 336 (339) Mahomed 1 usuf v Abdur Rahim 26 Cal 
839 Bald Nath v Shamanund 22 Cal 143 Raghu Nath v Poresh Nath 15 
Cal 54 (57) Nanchand v lenaua 28 Bom 630 (632) Subramaman v Rakku 
20 Mad 232 Palam v Veerammal 29 Mad 77 Pallam \ Bapanna 22 Mad 
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380 This section limils the necessity of a succession certificate to those suits 
where the Court is called upon to pass a personal decree against a debtor of a 
deceased person for payment of his debt and d<KS not apply to a suit for sale 
upon a mortgage — Nanchand v Yenaua supra The Allahabad High Court 
however is of opinion that money lent on the secunty of a mortgage is a debt 
due from the mortgagor to the mortgagee and a decree in a suit on such mort 
gage IS a decree for payment of debt by sale of the mortgaged property con 
sequently a succession certificate is necessary — Fateh Ckand \ Muhammad 
Baksh 16 All 259 (FB) AUahdad v Sant Ram 35 All 74 10 ALJ 566, 
Azmat \ Sitia 9 A L J 766 16 I C 108 Kasumari v Makkku 49 All 1 AIR 
1927 All 227 96 I C 478 Where the personal remedy under the mortgage deed 
had become barred by time long before the suit was brought and the mortgagee 
was simply enUtled to a decree for sate of the mortgaged property it was held 
that the application for the execution of the mortgage decree for realisation of 
the amount by sale of the mortgaged property was not an application to obtain 
an order for the payment of his debt No succession certificate was therefore 
necessary at all — Afohammad Ibrahim v Bhaguan Das AIR 1935 AH 897 
158 I C 885 IVhere the suit is one to enforce a mortgage secunty and not for 
a mere personal decree against the mortgagors the bar of sec 214 of the Indian 
Succession Act does not zpp\y—Kulwanlo Beua v Karam Chand 43 CWN 4 

But an application by the heirs of a mortgagee for a personal decree under 
sea 90 of the Transfer of Property Act (O 34 r 6 C P Code 1908) requires 
a succession certificate Thus where after a decree Cor sale had been made in 
a mortgage suit the mortgagee died and his sons got themselves substituted 
on the record but the proceeds of the sale of the mortgaged property proving 
insufiicient they applied for a personal decree for the balance held that until 
the applicants obtained a certificate no such decree could be made in their 
lz\onT-Saliadevv Sakhauat 12 CWN 145 (149) 7 CLJ 658 Abdul Satlar 
V Satyabhuskan 35 Cal 767 Nanchand v \€nau.a 28 Bom 630 

234 Portion of Debt — According to the Allahabad High Court the 
word debt signified the whole debt and not a portion o( it a certificate could 
not be granted in respect of a portion of a debt because to do so would cause 
the splitting of an indivisible liability and would lead to the harassing of the 
debtor more than once on one cause of action and to multiplication of suits 
thereon — GJiaJiir Khan v h.alaridari 33 AH 327 (F B ) 8 A L ] 79 Sughra 
Begum V Mohammad Mtr Khan 43 All 341 19 ALJ 116 Btsmtlla v 
Tauassul 32 AH 335 7 ALJ 255 Muhammad Ah v Puttan Btbi 19 All 129 
Sttab Debt v Debt Prasad 16 All 21 hanhatya Lai v Chandar 7 All 313 
Thi was also the view of the Punjab Chief Court — Ktskore Ckand v Nikal Devt 
70 PR 1904 (following 16 All 21) 

The Calcutta High Court dissented from this view and held that there 
was nothing in this Act to prevent a certificate being granted in respect of a 
portion only of a particular debt due to a deceased person — Mohamed Abdul 
Hossatn V Shartfan 16 CWN 231 15 CLJ 384 Annapurna y Nalmt Mohan 
42 Cal 10 18 CWN 836 The Madras High Court took the same view — 
Sreemnesa v Sundararaja 17 M L J 37 

The whole controversy has now been set at rest by the amendment of 
sec 372 sub section (3) which expressly lays down that application for a 
succession certificate may be made m respect of any debt or debts due to the 
deceased creditor or in respect of portions thereof 

There is a serious conflict between the different High Courts as to whether 
certificate can be applied for or granted in re^^iect of a portion of a debt The 
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Albliabad lIiRh Court holds that th»$ cannot be done {Chafur Khan \ halan 
dan Begum 33 All 327) uhilc the Calcutta High Court holds a more equitable 
Mcw (Anna[fujn3 \ Nalim Mol an 42 Cal 10) An important question of 
far reaching effect is in\olvcd and it ts necessary that it may be set at rest. 
Justice Karamat Husam has in Chafur Khans case referred to the difficulty 
Iifvciy to be caused by Uic Allahabad High Court %iew on pp 333-34 It is 
well known that dovsers arc \cry often fixed at enormous amounts which can 
never be recovered Suppose the dower fixed as 11 lacs aa in the ease of 
Mulammad Afi \ Pultan Bibi (19 All 129) The vioman dies leaving her 
husband father and mother as heirs. Tlie husband himself is entitled to half 
Her assets may be vvortli only one lac or somdiing less. Is it a fact that 
the husband slioufd prevent the father and the mother from realising what they 
can by urging that thc> should first pay succession certificate dut> on 11 lacs’ 
Similar difficulties may arise in ca c of other debts where part only may be 
recoverable owing to the scanty assets of the debtors. The Calcutta view seems 
more reasonable and this Bill is meant to give effect to that v^cw —Statement 
of Objects and Reasons (Gazelle of India 1927 Vol V p 24) 

Where a certificate has been granted in respect ol the entire debt to a person 
who is entitled to a sliarc of the debt and subsequently another person who 
is entitled to a half share applies for a ccaificatc in respect of her half share 
the Court is entitled to revoke (he certificate already granted and grant a certJ 
ficate to the applicant for the realisation of her half ^ato—Shanfunmssa v 
A/fljum AU 42 All 347 (352 353) 

^Vherc the deceased owned only a fractional share in a debt which was due 
to himself and other persons )omtIy a succe sion certificate cannot be refused to 
hts heir or heirs merely because it can cover only a portion of the debt— AisAore 
ChanJ V Stkal Deti 70 PR 1904 

If there arc two joint creditors and one of them is dead the other creditor 
is entitled to maintain an action for his share of the debt impleading the legal 
representative of the deceased co creditor as defendant But if the legal repre- 
sentative desires to be joined as co plaintiff he must produce a succession certi 
ficate and on production of the same a deaee for the entire amount should be 
pas ed — Shttal Chandra v Manik Chandra 13 C WN 509 ( 512) 1 IC 254 

235 Debtor -—This section does not apply where the plaintiff is not 
suing a debtor of the estate of the deceased but a person who has wrongfully 
collected the debts due to that estate alter the death of the deceased The 
money in the hands of the defendant is due to the heirs of the deceased but 
the defendant in no sense can be said to have been a debtor to the estate of 
the deceased He became a debtor only after the death of the deceased — Sahib 
Ram V Covtndi 43 All 440 ( 443) 19 ALJ 268 60 IC 774 Thus where 
the defendants after selling their n^t to a deshmukhi hak to the deceased 
wrongfully received payment of the hak from the revenue authorities after the 
death of the deceased held that no succession certificate was necessary for the 
heirs of the deceased to recover the same from the defendants because they never 
were debtors to the estate of the deceased but became debtors after his death — 
Narayan v Tatia 15 Bom 580 

In the Allahabad case a suit by one of the heirs of the wife against one 
of the heirs of the husband to recover the proportionate part of the dower due 
to the vafe has been held to be outside the scope of this section so as not to 
necessitate any succession certificate the reason being that the suit is brought 
not against the debtor of the deceased but against one of the heirs of the 
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dchtoT-Shadt Jan v Warts 43 All 493 (495) 19 A L J 423 AIR 1921 AU 
173 64 IC 1 This decision it is submitted is not correct As the suit is 
brought by one ol the heirs of the creditors a succession certificate is pre 
eminently necessary and the words debtor of the deceased in this section 
undoubtedly includes the heirs of the debtor of the deceased 

A suit brought by the heir of the mortgagor against the mortgagee for 
redemption is not a suit against a debtar because it is the plaintiff who is really 
the debtor and the defendant mortgagee is the creditor The plaintiff is seeking 
to pa} 1 IS own debt and not to recover any debt Consequently no succession 
certificate is necessary — Zafer Alt v hanlt Prakash AIR. 1929 All 896 119 
IC 96 

236 ‘Person claiming to be entitled,” etc — This secUon applies 
not oniy to the person who himself institutes a suit for the recovery of a debt 
due to the deceased bat also to a person who continues the suit instituted by 
the deceased for the recovery of a debt who has died pending the suit And 
therefore no decree can be passed in favour of the substituted plaintiff unless 
he produces a succession certificate — Vasqez v Pragjt 16 Bom 519 Nepust v 
Nasiruddm 27 CLJ 400 45 I C 730 Sahadeu y Sakhauai 12 CWN 145 
(148) 7 CLJ 658 Abdul Saltar v Satyabhushan 35 Cal 767 

An assignee from the heir of a deceased creditor is required to produce a 
succession certificate in order to recover the debts due to the deceased in the 
same v,ay as the heir of the deceased creditor is bound to produce a certificate 
before he can sje to recover the debt, othenvise the assignee would be placed 
m a better position than the assignor— ^aroppasawi v Pichu 15 Mad 419 
Vatravan v STcenivasackartar 44 Mad 499 (FB) 40 MLJ 481 Culskan 
Alt V ZakiT Ah 42 All 549 (553) 18 ALJ 666 Lalchand v Nandlal 37 
P R 1893 Where no certificate has been obtained by the assignor an assignee 
can be granted a certificate— RadAo v Secretary of Stole 38 All 438 14 A L J 
650 Ram Charttar V Ram Naratn 2PLJ 350 40IC 96 An auction purchaser 
of a debt which is part of the assets of the deceased is entitled to a certificate 
under this section— 3/tf/ttfAaram v Bat Makdt 18 Bom 315 

But an assignee from a certificate holder can sue without a fresh certificate 
The holder of a succession certificate possesses the right of transfer in respect 
of the debt and this Act does not take away from the holder this nght of transfer 
And it IS not necessary that such tran«;fer should be followed by a revocation of 
the certificate already granted and the grant of a fresh certificate m favour of 
the transferee Where the ownership of a debt with respect to which a succes 
Sion certificate has been obtained is nghtfuUy transferred and the certificate is 
handed over to the transferee there is no bar to his suing for the debt — Rang 
Lai V Annu Lai 36 All 21 11 ALJ 968 (dissenting from Allahdad v Santram 
35 All 74) Artittaehda v Mutku 42 Ma± 130 35 MLJ 666 49 I C 735 
Similarly an assignee of a decree from a person who has obtained letters of 
admimstration to the estate of the deceased deaee holder is entitled to execute the 
decree without obtaining fresh letters of administration — Ramailaljt v Hartdas 
38 All 474 14 A L J 677 34 1 C 364 

Where there is no evidence that a person was a partner with his father in 
the business carried on by the father in the name of a firm he is not entitled 
after his father s death to execute a decree obtamed by the father in the name 
of the firm unless he can obtain a succession certificate— B/iagi an v Htrajt 34 
BomLR 1112 140 I C 519 AIR 1932 Bom 516 (518) 

A cutatoT appointed under Art XIX of 1841 (now sec 195 of the present 
Act) IS not a person claiming to be entitled to the effects of the deceased witliiij 

S-n34 
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the meaning of this section he is not a representative of the deceased person 
but IS merely entrusted by the Court with certain powers over the estate for a 
temporary purpose amongst which is tlie power to sue in his own name and 
he IS not required to take out a certificate before he can obtain a dccicc—Babasab 
V Narsappa 20 Bom 437 

Similarly a Receiver is not a person cnUtlcd to the effects of the deceased 
person He is not the representative or agent of either party but his appoint 
ment IS for the benefit of all parties and he holds the property for the benefit 
of those ultimately found to be the rightful owners Therefore he is competent 
to take possess on of tlie sccuntics and monies m deposit in a Bank without a 
succession certificate — Hankar v Haiendranalh 37 Cal 754 (758) 12 CLJ 252 

Where the trustee oUan endowment sued to recover a sum of money lent 
by his predecessor held that he was entitled to do so without producing a succes 
Sion certificate because he was not suing as a person entitled to the effects of 
the deceased trustee but as manager — ^^alllkaI}una v Srideiamna 20 Mad 162 
(PC) Similarly tlie successor and representative of a deceased Makant need 
not take out probate or Utters of administration or succession certificate to enable 
him to apply for execution of a decree made in favour of the deceased Mahant 
for costs incurred in proceedings earned on by him on behalf of the math— 
/ogendra v Ram Chund^t 20 Cal 103 

In eases in which a probate need not be obtained for a will and has not 
been obtained the executor appointed by the will is not exempted from the 
requirement of this section but must produce a succession certificate before he can 
obtain a decree for the debt due to the testators estate— J?ainuth v Padmanabha 
35 LW 264 AIR 1932 Mad 301 138 I C 494 

Succession certificate as to impartible estate — Succession to an 
impartible estate is dependent and is to be determined upon the footing of survivor 
ship and no succession certificate need be produced when a decree for costs 
obtained by a previous holder of an impartible estate is sought to be executed by 
the succeeding holder the decree for co ts forming part of the impartible estate — 
Bijaya Prasad v Kesha Prasad AIR 1*138 Pat 401 Succession to impartible 
raj governed by the rule of primogeniture is deaded by the rule of survivorship 
and a successor to an impartible estate takes it on the death of the previous holder 
by survivorship and not by succession The succeeding holder can therefore 
execute a decree for costs obtained by the deceased holder in a suit for possession 
without producing a succession certificate The decree for costs is only a part of 
the estate — Btjaya Prasad v Parmatmanand AIR 1938 Pat 390 

Section 214 prohib ts a Court from passing a decree before a succession 
certificate is produced but there is nothing to stop the plaintiffs from prosecutmg 
the suit and producing a succes‘aon certificate when called upon to do so in 
the course of the suit The Court therefore ^ould give opportunity to the 
plaintiff to produce a succession certificate — Baldev v People s Bank of Northern 
India Ltd AIR 1938 Pesh 1 

Where a decree holder dies dunng the pendency of his execution application 
and his heir or legal represcntabve applies for substitution of his name for that 
of the deceased decree holder the Court cannot on that application proceed 
with the ex cution unless a succession certificate is produced for such an applica 
tion falls within the words of sec 21» (1) (b) of the Succes ion Act— re/ro/ 
v Ratnpyart 1938 NLJ 99 AIR 1938 Nag 528 



SEa 214 1 THE INDIAN SUCCESSION ACT 267 

Succession certificate, if can be granted in respect of money 
due on Life Insurance Policy — A succession certificate can be granted m 
respect of money die on life insurance policy under which the money is payable 
to the assured on a certain date m his life tune or on death should it take place 
earlier In the case of Tuht Dehya \ Bibhutt Bliusan Gosuamt (41 CWN 
085) Chose J obser\ed For the opposite patty in this Court a new point 
IS taken namelj that an application for succession certificate does not lie because 
the amount due on the policy is not an ascertained debt In support of this we 
have been referred to the case of Charustla Dost v Jyottsh Chandra Strkar (33 I C 
157) That case however ma> be distinguished on tlie fact that the present also 
IS an endowment policy and is payable in the life time of the deceased In the 
aforesaid case it was remaiked that it does not appear that the insurance money 
cxcepung in so far it became an ascertained debt before the death of the deceased 
IS included in the Succession Certificate Act The decision in this case was based 
on certain remarks made by Mr Justice Mookerjee in the Full Bench case 
{Banchaiam Ma)umdaT v Adyanatk Bhattachatjee 36 Cal 936 13 CWN 966) 
the remarks being in the nature of obiter That case also does not help the 
opposite party In that case Jenkms C J remarked I take it to be well estab 
fished that debt is a sum of money which is now payable or will become payable m 
future by reason of a present obligation It seems to us that there is no reason 
why this descnption should not be made applicable to a sum of money which is 
payable on this pobey 

Meaning of “succession” — The word succession is c\idently inserted 
to except the case where the claim to be entitled to the efiects of a deceased 
IS based on survivorship it can have nothing to do with the question whether 
the person claiming and holding one of the catalogue of documents set forth 
m sec 214 is an heir of the deceased or not The status and qualifications of 
the persons so entitled are not to be found in an interpretation of the word 
succession but in the other provisions of the Succession Act itself or the other 
Acts referred to in sec 214 under which the grants are made— Xissenfof v Ttlak 
Chandra 43 CWN 1218 

Purpose of the Section — The purpose of see 224 is merely to make 
clear that no debt to a deceased person can be recovered through Court except 
by a holder of one of the documents specified the only exceptions being either 
where the claim is made on survivorship or where it relates to rent revenue 
or profits payable in respect of land used for agricultural purposes — KissenJal v 
Ttlak Chandra 43 C W N 1218 

237 “On Succession” — The Succession Certificate Act only refers 
to cases of succession Where the family is a joint Mitakshara family and the 
debt due to the family is consequently a jomC family debt the plaintiff who 
claims by surviiorshtp cannot be compelled to take out a succession certificate 
to enable him to recover the debt— PaffojTi Raju v Bapanna 22 Mad 380 
Subramaman v Rakku 20 Mad 232 Beejiai v Bhyropersaud 23 Cal 912 
(913) Bisscn Ckand v Chatrapat 1 CWN 32 Ram Chandra v Bapu 16 
Bom 240 Raghaicndra v Bkwia 16 Bom 349 Jagmohandas v Allu Maria 
19 Bom 338 (339) Patessun v Bhaguatt 17 AU 578 Cwr Pershad v Dhant 
38 Cal 182 (185)' Mathura v Durgauats 36 All 580 12 ALJ 525 Maya 
Ram V Shib Das 20 P R 1901 Sahadev v Sakhauat 12 C W N 145 7 C L J 
658 (6S4) Ptlchai Kuttia V Ranganadhan 28 MLJ 323 28 I C 490 Varada- 
rajulu \ Velayuda 22 LW 230 A.IR 1925 Mad 1160 90 I C 743 Skeelul 
Chandra \ Lakshtnimanee 63 Cal 15 Thus m a Mitakshara family the adopted 
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son takes the ancestral property of his adoptive father not as his heir but by 
survivorship and therefore he is not bound to obtain a succession certificate 
before he can obtain a decree to recover a defat due to his adoptive father And 
the fact that he was adopted subsequent to the death of the adoptive father by 
his widow does not make any difference — Ramanathan v Subramanyan 28 
MLJ 372 28 I C 688 So also the illegitimate son of a Sudra governed by the 
Mitakshara law takes his fathers property by survivorship and consequently no 
certificate is necessary to enable him to recover his debts — Canuld v hashtram 
AIR 1923 Nag 67 68 IC 417 IVhere there was a grant of maintenance to 
two ladies with right of survivorship held that on the death of either of them 
the other would be entitled to the whole sum not by mhentance but by survivor 
ship and no succession certificate was necessary to be taken out by the survivor 
in order to entitle her to a decree — Mathura Prosad v Rukmint 13 I C 148 
(150) 17 CLJ 87 

But the converse proposition is not true that is if the persons claiming by 
survivorship chose to call themselves legal representatives and ask for a sue 
cession certincate their application should not be dismissed The defendants may 
very well say that they represent the deceased persons estate and on that right 
they should be allowed to collect the debts with the help of a succession certificate 
—Banwauv Maksudan 52 All 252 1930 ALJ 280 AIR 1930 AH 99 (100) 
122 I C 183 Creiham Ltfe Insurance Society v Collector 54 All 1026 AIR 
1933 All 1 (3) 

A person succeeding to an impartible estole takes by survivorship although 
hi8 other rights under the law were in abeyance during the life time of the last 
incumbent on account of the peculiar nature and incidents of the property He 
is not therefore bound to produce a succession certificate before he can enforce 
the payment of debts due to his predecessor— Guru Pershad v Dkam 38 Cal 
182 (187) 15 CWN 49 Raia Shita Prasad v Bent Madhab 1 Pat 387 
(392) AIR 1922 Pat 529 But the Madras High Court takes the view that 
the rule of succession to impartible estates is based on a theoretical coparcenary 
that the successor to an impartible estate was not a co owner with his predecessor 
in the money due to the latter before his death and that as he derives his 
title to such debts only at the death of his predecessor as part of such pre- 
decessor s effects he cannot recover them without obtaining a succession certificate 
— Raja of Kalahasti v Achtgadu 30 Mad 454 (457 458) 

As regards self acquired properties the law is that an undivided Hindu son 
acquires such properties of the deceased father by inheritance and not by sor 
vivorship Therefore m a suit by the son for the recovery of money which 
was the self acquired property of the deceased father a succession certificate 
must be produced before a decree can be given m his favour — Vairaian v 
STtnivasachanar 44 Mad 499 (FB) 40 MLJ 481 following Venkataramanna 

V Venkayya 14 Mad 377 Raglujiendra v Bhtma 16 Bom 349 

In the case of a partnership li one of the partners dies the tight to sue 
in respect of the debts due to the firm survives to the surviving partner The 
representative of the dead partner need not be added as a plaintiff and even 
if he IS so added he need not produce any succession certificate — Pulm Behan 

V Abdul Majfd 41 I C 911 (Cal) Balkissen v hanhaya Lai 17 CLJ 648 
21 I C 509 When a debt is owing to a joint Hindu family carrying on a busi 
ness as a partnership after the death of one of the partners the surviving partner 
may sue ^one for the recovery of the ddit without obtaining a succession certi 

ficate Vaidyanatka v Chtnnasaumt 17 hfad 108 See also Mulk Raj v Knight 

10 PR 1906 Cobind Prasad v Ckandat Sekhar^ 9 All 486 Devi Da^ v 
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Ntrpat 20 All 365, Motilal v CheUabkat 17 Bom 6 (14) where it has 
been held that the legal representaUves ol the deceased partner need not be 
made parties. But in Ktshort Chand v Nthal Den 70 P R 1904 and Ratn 
Naiatn v Ram Ckaiidra 18 Cal 86 it has been held that the legal represen 
tatues of the deceased partner must be made parties In Vaidyanalha v 
Chtnnosu.amt 17 Mad 108 it has been remarked that if the legal representative 
of the deceased partner is joined as a co plaintiff a certificate of heirship will 
be necessary unless it appears on the face of the document that the debt was a 
CO parcenary debt 

The % ords on sjccession are inapplicable to a case w-here the property 
vests in the Croun by reason of failure of heirs. In such a case it cannot be 
said that the Crown is claiming the property by right of suecesston The 
Indian Succession Act is not applicable to the Crown when it takes the pro 
perti upon escheat — Secretary of Stale \ firm Ctrdhart Lot 54 All 226 1932 
ALJ 150 AIR 1932 All 220 (221) 136 IC 565 

238 Sub section (2) — Rent for agricultural land is not a debt 
within the meaning of this section and therefore no succession certificate is 
nece sary — Nagendra v Saladal 26 Cal 536 The amount of a decree for 
rent deposited by the tenant judgment debtor is to be considered as rent even 
after the death of the decree holder and tus heir is entitled to withdraw the 
money from Court without the pnaduction of a succession certific&te—SuTe/uiray^ 
V Upendra 18 I C 495 (Cal) Paddy rent is not debt and no succession 
certificate is necessary — Ma fila v Maung Nyun 2 BurLJ 45 75 I C 237 

A I R 1924 Rang 139 

But rent in respect of homestead land is not rent for land used for agricultural 
purposes it is a debt within the meaning of this section and succession certificate 
is necessary— S/icijfeA Sahebian v Shetth Abdut 41 I C 84 (Cal ) 

239 Clause (b) — This clause provides that the Court shall not pro- 
ceed to execution except upon the production of a succession certificate But 
it IS not necessary that such certificate must be produced along with the appli 
cation for execution It is sufficient if it is produced and tendered in Court at 
any time before the Court proceeds to pass an order for the execution of the 
decree — haltan Stneh V Ram Charan 18 All 34 HoUlal v Hardeo 5 All 212 
Mongol Khan v Saltmullah lo All 26 Broja v Isuar Chandra 19 Cal 482 
(485) Janakt Ballav v Hafiz Mahomed 13 Cal 47 (49) Shuja Alt v Ram 
Kpar 20 All 118 Behan Lai v Ma/td Alt 24 AH 138 Sabha Singh v Fatta 
54 PR 1893 Kundan Lai v Makhnt 27 PR 1894 Balkishan v H'ogar Smg 
20 Bom 76 Monorathv Ambika 13CWN 533 9CLJ 443 (449) 

^Vhen a decree-holder dies pending the execution proceedings his heirs can 
continue the proceedings and can be substituted on the record without a sue 
cession certificate This clause is not applicable where the heirs of the deceased 
are brought on the record after the execution proceedings had been commenced 
by the application of the deceased decree holder — Mahomed Yusuf v Abdur 
Rahim 26 Cal 839 ( 841 842) 

A person who claims to execute the decree obtained by the deceased no 
as the heir of the deceased but under an assignment or conieyanee from the 
deceased decree holder need not produce a succession certificate This Act 
does not apply to such a case— laziriJ Hasson v Abdul Wahab 7 PLT 27 
AIR 1925 Pat 591 89 I C 811 This clause applies only to decrees or orders 
for the payment of debts but not to payment of dividend to a scheduled 
Creditor out of the a^ts of tho insolvent If is not necessary for the har of the 
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Section 152 
Act V of 
1881 

Section 21 
Act VII of 
1880 


Section 260 
Act X of 
1865 

Section 82 
Act V of 
1881 


creditor to obtain a succession certificate in respect of his claim The adjudication 
of the official recener is sufficient— v Ramchandra 49 Mad 9o2, 
51 M L J 349 97 I C 411 AIR 1926 Mad 899 

215 (1) A grant of probate or letters of administra- 

Effect on certificate of respect of an estate shall be 

subsequent probate or deemed to Supersede any certificate 
letters of odmm.st,ot.on previously granted under Pait X or 
undo the Succession Ceftificatt Actjl889, or Bombay 
Regulation No VIII of 1827 , in respect of any debts or 
securities included in the estate 

(2) When at the time of the grant of the probate or 
letters any suit or other pioceeding instituted by the holder 
of any such certificate regarding any such debt or security 
IS pending, the person to whom the grant is made shall, on 
applying to the Court in which the suit or proceeding is 
pending, be entitled to take the place of the holder of the 
certificate in the suit or proceeding 

Provided that, when any certificate is supeiseded under 
this section, all payments made to the holder of such certi- 
ficate tn ignoiance of such supei session shall be held good 
against clam <: nudei the pi obatc ot lettei of aduiinisti ation 
This clause is intended to reproduce the effect of sec 152 of the Probate 
and Administration Art and section 21 of the Succession Certificate Act and 
appears to come in appropriately under this Part since it deals with the substi 
tution of the title of the grantee for that of the certificate holder —Notes on 
Clauses 

216 Aiter any grant of probate oi letters of 

_ , » 1 . . administration, no other than the 

Grantee of probate or . « , , 

administration alone to person to whom the same may have 

revoked^^ been granted shall ha\e power to sue 

or prosecute any suit, or otherwise act 
as representative of the deceased, throughout the province 
in which the same may have been granted, until such pro- 
bate or letters of administration has or have been recalled 
or revoked 

240 So long as an appointment of a person as executor or administrator 
lasts no one else can represent the estate — Mti Ibrahim v Ztalmssa 12 Bom 
150 Sakhi V Ram htssen 55 I C 504 (All) 

Under this section it w oiJy the executors who haxe obtained probate that 
can act as the representatives of the testator those who renounce or refuse or 
are unable to act should be regarded as if they had never been appointed — 
Sal) a Prasad \ Moldal 27 Cal 683 (688) 

Letters of admmistration to the estate of a deceased person were granted 
to hts widow The present plaintiff m a previous suit had obtained a declaration 
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that he was enUtled as a legatee to a 4 anna share ol the property left by the 
deceased He now sued to recover a 4 anna share of the rent from a tenant of 
the deceased Held that the suit was maintainable — Rajant Kant v Makhan Lai 
15 I C 542 (Cal) Here the plaintiff was suing in his own right as legatee 
and not as the representative of the deceased So also a legatee who is under 
the will of the deceased entitled to all the moveables and debts can mth the 
permission oj the executor bring a suit on the basis of a pro note executed in 
favour of the deceased Although strictly speaking the suit should have been 
brought by the executor himself sUU it will be taken as if the executor had 
assented to the legatees taking the pro note in that way( see sec 332) But 
the legatee will be required to take out the usual succession certificate — Panna 
Devt V Sham Lai AIR 1933 Lah 805 (806) 146 IC 633 

Where one of the executors has obtained probate this section does not bar 
another executor who has not obtained probate from acting as executor because 
it is settled law that it is not incumbent on a Hindu executor to obtain probate 
before acting — Cktdambara v Krishnasatnt 39 Mad 365 (373) (per Seshagin 
Ajjar J ) 

The executor is bound to administer the estate until the administration is 
complete he is therefore entitled to bring a suit for recovery of the debts due to 
the estate of the testator even after the deatli of the sole legatee because so 
long as any debt is due to the estate of the testator the administration of the 
estate is not complete— if a/oo v Bibt Ramio 2 PLT 305 60 1C 350 (351) 
Administrator becomes functus ofiicto when administration is 
complete — As a result of the grant of administration the administrator as 
the legal representative of the deceased is the only person competent to deal 
with the estate But it is to be seen for how long this power of the administrator 
would continue to the exclusion of the nght of the benefiaanes Section 216 
does not lend any countenance to the proposition once an administrator alvva>3 
an administrator The moment administration is completed the purpose of 
the grant will have been fulfilled and the administrator would virtually become 
officto — huluanta v Karam Chand 43 CWN 4 
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PrOBATI , IlTTIRS 01 ADMINISTRATION AND AdMINISTRA 
TJON 01 AsSUTS 01 D 1 .CI ASI D 

The provisions of the Indian law regarding the grant of probate and 
administration of the assets of a deceased person arc to be found in the Indian 
Succession Act 1865 and the Probate and Administration Act 1881 Those 
sections of the Succession Act which deal with representative title have already 
been disposed of by the preceding Part of the Bill and with those exceptions 
the provisions of the two Acts on the subject arc with comparatively small 
differences identical This Part of the Bill therefore provides in general terms 
for the administration of the assets of deceased persons of all classes covered by 
the two Acts m question and provides m its separate clause such speaal exceptions 
which are necessitated in order that the existing law may be reproduced — 
Notes on Clauses 


Section 2 
Act X of 
18^5 

Sections 2 
and 150 
Act V of 
1881 


217 Save as othciwise ptovtded by this Act or by 
A I . IB- other law for the time bemcr in 

‘ ° ® force, all g}ants of probate and letters 
of administration with the will annexed and the admtnts- 
tiation of the assets of the deceased in cases of xntestate 
succession shall be made 01 canted out as the ease may be, 
in accoi dance with the ptovtsions of this Part 


The word intestate has been added We have amended this clause to male 
It clear that it refers to mtestate as weU as to testamentary succession — Report 
of Ike Joint Committee 


CHAPTER I 

Of Grant oi* Probate and Letters oi- Administration 

We have re arranged the provisions in the following order (1) administration 
m case of intestacy (2) probate (3) letters of administration — Report of the 
Joint Committee 

Section 23 218 (1)7/ the deceased has died intestate and was 

Ml'”' To »hom adnumstia a Mahammadan Buddhist, 

tion may be granted SiHt or Jaiua or an exempted person, 
m„Tu MSfiirndJ adnunistration of his estate may be 
Buddhist Sikh Jama or granted to an} person who, according 
exempted person lules for the distribution of the 

estate applicable in the case of such deceased, would be 
entitled to the whole or any part of such deceased's estate 
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(2) When several such peisons apply for such admi- 
nistration, It shall be m the discretion of the Court to grant 
It to any or more of them 

(3) When no such person applies, it may be granted 
to a creditor of the deceased 

241 Has died intestate —Letters of administration can be granted 
under this section only when there has been an intestacy A gift for maintenance 
IS not necessarily a gift of a life estate but is a gift of an absolute and heritable 
estate consequently at the death of the donee it cannot be said that there is 
an intestacy as regards the estate of the onguial devisor — \Iah\ma Ckandra v 
Sarajubcda 9 CLJ 576 1 IC 140 

To whom administration should be granted — ^The right to a grant 
o' administration follows the right of succession and an heir entitled to a share on 
the distnbution of the deceased mtestate s estate is entitled to a grant of letters 
—Raja Rama v Fakruddm 53 Mad 480 122 I C 504 AIR, 1930 Mad 218 
( 220 ) 

On the death of a bairagt or an ascetic his preceptor s preceptor is entitled to 
letters of administiation to the estate of the deceased if be proves that according 
to the cjstom prevailing m the sect of which be and the decea^d disciple were 
members he as the preceptor of the dead mans preceptor is entitled to his 
property— Collector \ fagat Chundet 28 Cal 608 The property acquired by a 
Mohant belongs to the religious shnne of which he is the Mohant so letters of 
administration to such property can only be granted to the person who is shown 
to have near spmtual relationship with the deceased Mohant — Khatam v Ram 
Soron 46 P W R 1910 6 I C 650 

It was held m a Madras case that where the joint family property passed by 
survivorship to the sole surviving co'parcener (son) he was entitled to apply for 
letters of administration under this section He was a person who would be 
entitled to the whole or part of the estate of the deceased he would take his 
fatliers property if his father had died intestate — In re Dasu Manaiala 33 Mad 
93 (97) 19 MLJ 591 But there is also the contrary view that if the deceased 
person and the present petitioner were members of a joint familj then injme 
diately on the death of the deceased his interest m the estate at once ceases, 
and the whole interest in the estate belongs to the petitioner by survivorship 
and there is no estate of the deceased to be administered there is no succession 
to the deceased s estate because he has left nothing to succeed to Consequently 
an application for letters of administration is not competent — CopalasKamt v 
Meenakshi 7 Rang 39 A I R. 1929 Rang 99 (102) 115 I C 905 Ramagiu v 
Goundomma 3 116 AlIL 1924 Rang 329 (330) Uttam Devt v Dina 

Nath 56 P R. 1919 51 I C 651 (652) distinguishing 33 Mad 93 on the ground 
that the remarks therein were obiter and the case was one relating to court fees 
onlj 

Where a woman became a prostitute and died leaving property acquired by 
prostitution letters of adramistraiion were refused to the nephews of the husband 
of the prostitute on the ground that prosUtuuon severed the tics of kindred between 
her and her natural family or husbands tanuli— SAutnatA v Secretary q/ State 
10 CW N 10S5 But this would not be good law now m view of the Full Bench 
decision in Hiralal \ Ttipura Charan 40 Cal 650 where it has been authonta 
lively bid down that prosUlulion docs not sever the Ucs of kindred See also 
SundoTi V Ncmyc CAaran 6 CLJ 372. 

S-35 
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In order to entitle a person to letters of administration under this section he 
must be shown to have an interest in the estate It is not sufficient that he may 
possibly have an interest— Vo Tht v Shwe Hla 1 LBR 284 (285) A Hindu 
widow who has an interest in the estate of her husband is entitled to a grant of 
letters of administration in preference to a reversioner who has only a contingent 
interest which may never vest— ioib/iwi v Nityananda 64 I C 61 (Cal ) 

If a European lady renounces Chnstianity becomes a Hindu marries a 
Hindu according to Vedic ntes and then dies leaving a will by which she be 
queaths her whole property to her hu^iand and makes him the executor the 
husband is entitled to a grant of letters of administration even though the will 
IS invalid being unattested — Ratanst v Admimstraloj General 52 Mad 160 55 
MLJ 478 AIR 1928 Mad 1279 (1284) 

Creditor — If none of the next of km will take out administration a creditor 
may by custom do it on the single ground that he cannot be paid his debt 
until representation to the deceased is made and therefore administration is 
only granted to him failing every other representative — Williams on Executors 
11th Edn p 352 Webb v Needham 1 Add 494 Letters of administration 
may be granted to the executors of a aeditor— /ones v Beytagh 3 Phtllim 635 
The Court sometimes grants administration to more creditors than one but it 
prefers that one should be fixed upon — Harnson v All persons m general 2 
Phillim 249 

242 Procedure — Question of title, etc — Although it is not neces 

sary for the Probate Court to decide what assets are likely to come to the 
hands of the petitioner for letters of administration still it is the duty of the 
Court in granting letters of administration to consider whether there is any 
estate whatever to be administered No application for letters of administration 
can be entertained to an estate which has already been fully administered— 
Lalit Chandra v Batkunika 14 CWN 463 (464) SIC 395 But this rule 
applies where the application is lor letters of administration simply and 
not where the application is for letters of administration mik the util 
annexed This distinction is important and should not be overlooked When the 
application is for letters of administration with the will annexed it is of para 
mount necessity that the will should be established and the establishment of 
the will is one of the functions of the probate Court and the probate Court 
cannot refuse to exercise that function because the estate has been completely 
administered — Kamla Prasad v Afurlt 7 P L T 631 94 I C 750 AIR 1926 
Pat 356 (357) 

A grant of administration does not deode any question of title It merely 
decides the right to admimster — Kamala Prasad v Murlt 7 PLT 631 94 I C 
750 AIR 1926 Pat 356 (358) It is not the practice of the Court to go into 
the question of title It is sufficient under this Act if the person making an 
application for grant of letters of admmistration is according to the rules for the 
distnbution of the estate of the deceased entitled to the whol** or part of the 
property and alleges that (here is property of that nature — Ntsht Kant v Ashu 
tosh 17 CWN 613 23 1C 296 Debendrav Sutendra 5PLJ 107 54 I C 807 
Thus a Hindu widow governed by the Mitakshara law is entitled to obtain 
letters of administration to her husbands estate on the mere allegation that he 
left separate property and the Court cannot go into the question whether the 
property left was joint with the brother of the deceased and passed by survivor 

sliip Raghubar v Bahadur Hazam 3 C W N cclxxvn Raghunath v Pate Koer 

6 CWN 345 (346), OcAaiorom V Polatram 28 Bom 644 (646) Where on an 
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application for letters of administration by the husband to the estate of his 
deceased wife on the allegation that part of the property was aiouiuka sUtdhan 
an issue was raised as to the nature of the property held that the issue ought not 
to be allowed to be raised on such application as the practice of the Court was 
not to go into the question of title — Ntsht Kant v Ashutosh (supra) In the 
grant of letters of administration it is not usual to go into the question of title 
but when the applicant sliows that he has some beneficial interest tnima facte 
in the estate sought to be administered it would give that person a right to ask 
to be appointed to administer the estate But letters of administration should 
not be granted to any one when the dispute as to the ownership of or succession 
to the property left by the deceased can only be settled by a regular suit — Man 
Stngh V Sanlt 50 I C 964 (965 966) (Lah) 

Questions whether the testator is Nfahomedan or Christian his relationship 
and his disposing power over the subject matter of the will are irrelevant in 
probate proceedings If in fact on such a contest the Court proceeds on the 
assumption that the testator was either Mahomedan or Christian or that he 
was in a particular relationship to one of the parties such assumptions do not 
in any shght degree raise any presumption thereafter that the assumptions are 
correct 

A Mahomedan will can be admitted to probate although it purports to 
deal with more than the share over which the testator has disposing power 
If however more than that share is di«^sed of by the will the position of 
the executor with regard to the excess will be different in kind from what it 
would be if the testator had power to dispose of the whole The Court of 
probate has no junsdiaion to determine any such question or any other question 
of title — KuTTu(ulatn v Nazabat ud daula Abbas Hossem 33 Cal 116 32 I A. 
244 9 CWN 938 Nathan v Nathan AIR 1930 Oudh 272 Cullen \ Elkins 
9 N L R 152 21 I C 599 Abdul Rashid v Mtnha ul Hasan A I R 1938 Nag 
173 

The object of proceedings under this section is to determine the question of 
representation of the deceased for the purpose of administering the estate and not 
to determine question of inhcntance The Court should not enter into the question 
of adoption in such pro'-eedings— A /j Shan v Ala Chm 10 Bur L T 184 44 I C 
138 But where the case is such that if the caveator establishes his adoption he 
would totally exclude the applicant from inhenUng the question of adoption must 
be gone into— Ngo Ba v Nga Po 33 I C 659 Thus where the full sister and 
the alleged adopted daughter of the deceased whose adoption was disputed 
applied for letters of admmistration it was held tliat inasmuch as in the event 
of the adoption being established the sister would not under the Buddhist law 
be entitled to any share in the estate Uie Court would be justified in going 
into the quesUon of adoption— Aimg Afa \ Aft Ah 11 BurLT 65 45 IC 737 
Where nval applicants apply for the letters of admimstration one of whom 
IS admitted!} entitled to a share in the estate under this section and the status 
of the others is disputed the Court should grant letters to the person whose 
status IS admitted— 5/iwe im v Ma On 12 BurLT 39 45 I C 935 Ma The 
V Ma Ngu.e 56 I C 764 Thus, letters of administration were granted m a 
case to A who was adraillcdly a wife of the deceased and who was entitled to 
a porUon of the deceaseds estate The grant was opposed by B who also 
claimed to have been married to the deceased but whose marriage was 
denied There was not suffiaent evidence on the record to prove the marriage 
of B with the deceased. Held that the question of B s marriage with the deceas^ 
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should be fought out m a regular suit and that the letters of administration 
were properly granted to A under this section — Naramamah v Ramanalk 4 Bur 
LT 129 12 I C 883 (884) 

Mahomedan disposing entire property by will — Probate — 

A Mahomedan will can be admitted to probate although it purports to deal 
with more than the share over which the testator has disposing power If 
however more than that ^are is disposed o{ by the wih the position of the 
executor with regard to the excess will be different in kind from what it would 
be if the testator had power to dispose of the whole The Court of probate 
has no jurisdiction to determine any such question or any other question of 
title — Abdul Rashid v Mtnka ul 175 IC 897 AIR 1938 Nag 173 

243 Joint adminislralorfi several person, apply for letters of 
administration sub section (2) gi\es a discretion to the Court to grant adminis 
tration to an> one or more of sudi persons But the Court at all times prefers 
a 5 o/g administrator to joint administrators and it is only when the circum 
stances are sufficiently strong that it will be induced to exercise its discretion 
in favojc of a joint grant— 7« re }eskvanttbat 31 BomLR 999 AIR 1929 
Bom 397 

Limited letters — If Hindus take out grant of administration letters 
of administration Imtted to certain property of the deceased cannot be granted 
— /« re goods of Ram Chand 5 Cal 2 This section contemplates the grant 
of administration of the whole estate and not of a portion It would lead to 
great inconvenience to grant separate letters of administration for separate portions 
of one estate to all the various heirs of the deceased — Mahima v Sarajubala 
9 CLJ 576 lie 140 (141) The Probate and Administration Act contains 
no provisions of giving letters of administration in respect of only a part 
of the testator s estate It is true that an executor who has been appointed by 
the testator for the administration ol a particular fund is competent to take out 
probate limited to that particular fund but where there is no direction as to 
any particular fund and where the applicants apply in their capacity as heirs 
there is no provision ol law whidi empowers the Court to refuse administration 
of the whole estate and to limit it to a fractional undivided portion thereof — 
Sarada Prasad \ Trtguna Chaian 3 PLJ 415 <416 417) For an exception 
to this mle see In the goods of Coiier Sult}a Krishna 10 Cal 554 where 
letters of administration limited to the Government securities and cash alone of 
a deceased Hindus estate were directed to issue in view of the special circum 
stances of the case. 

But letters of administration uUh the mil annexed may be granted of a 
part of the property covered by the will in respect of which the petitioner applies 
for the grant — Curbachan \ Satuant 26 PLR 603 AIR 1925 Lah. 493 90 
IC 620 


Section 200 
Act \ of 
1865 


219 If the (lecciscd has died intestate and ivas not 
. . , a person belonging to any of the 

a Hmda elasscs referred to m section 21S, 

Buddhist Sikh jama or those wlio are connected with him, 
exempted person. uthcr by niarnaj^c or by consangui- 

nit>, arc entitled to obtain letters of administration of his 
tslate and effects in the order according to the rules here 
inaflcr staled, naintly — 
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(o) If the deceased has left a widow, administration of 
shall be i^ranted to the widow, unless the Court sees cause 1865 
to exclude her, either on the ground of some personal dis- 
qualification, or because she has no interest in the estate of 
the deceased 

lUuslrattons 

(j) The widow is a lunatic or has committed adultery or has been barred by 
by marriage settlement of all interest m her husbands estate There is cause 
for excluding her from the administration 

(ii) The widow has marned again since the decease of her husband This 
IS not good cause for her exclusion 

(b) If the Judge thinks proper, he may associate any 
person or persons with the widow in the administration who 1865 
would be entitled solely to the administration if there were 

no widow 

(c) If there is no widow, or if the Court sees cause Section 203, 
to exclude the widow, it shall commit the administration to 

the person or persons who would be beneficially entitled to 
the estate according to the rules for the distribution of an 
intestate’s estate 

Provided that, when the mother of the deceased is one 
of the class of persons so entitled, she shall be solely entitled 
to administration 

(d) Those who stand m equal degree of kindred to 

the deceased are equally entitled to administration 1865 

((?) The husband surviving his wife has the same right Section205 
of administration of her estate as the widow has in respect 1 ^^°^ 
of the estate of her husband 

(/) When there is no person connected with the de- Section 206 
ceased by marriage or consanguinity who is entitleld to 
letters of administration and willing to act, they may be ^ 
granted to a creditor 

(g) Where the deceased has left property in British Section 207 
India, letters of administration shall be granted according of 
to the foregoing rules, notzvithstanding that he had Ins 
domicile lu a country in which the law relating to estate 
and intestate succession differs from the law of British 
India 

244 Note — Iii Illustration ( 1 ) the uord adultery has not that limited 
meaning gnen to the offence in the Indian Penal Code. (In fact there can be 
no sudv thmg as adultery b> a widow under see. 497 I P Code) The word 
adulteiy m this Ulustration ha<( the ordinary meaning of sexual intercourse 
with a man whether married or unmarried — Gttanamam v Esunadian A.I R. 1928 
Mad. 797 110 I C 439 


TJffi INDIAN SUCCESSION ACT (Sec 220 

Clause (d) — Joint administrators — The Court prefers a sole to a 
joint administration because it is much better for the estate and more con 
vcnient for the claimants on it—lVaruick v Greitlle 1 Phillim 126 Stanley \ 
Baines 1 Hagg 222 and a foiUon the Court never forces a joint administration 
upon unwilling parlies— v Ttmisuood 2 Phillim 22 In the goods of 
Dickinson [1891] P 292 

Clause (d) of this section simply lays dov n that those who are in equal 
degrees of kindred to the deceased arc all from that point of view alone equally 
entitled to be appointed administrators but it does not say that they are all 
entitled to be appointed jointly There is nothing in this Act which makes it 
obligatory upon a Court to grant letters of administration to all persons who 
may be entitled thereto merely by reason of their nearness of kin to the deceased 
Special circumstances should be made out before granting joint letters of 
administ^tion The Court should prefer a sole to a joint administration and 
even where several persons stand in the same degree of kinship to the deceased 
it IS the rule to select one only the selection being made according to certam 
recognized principles The interest of the estate which has to be administered 
and the interest of the parties entitled thereto must be primarily looked to and 
other things being equal a person with business capacity and experience will 
be preferred to one who has none Where two persons are equally entitled to 
consanguinity preference will frequently be given to the person chosen by the 
majority of those entitled to the distribution of assets although other considera 
tions may be sufficient to overrule the wishes of the majority of those interested 
A son as a rule will be preferred to a daughter and where none of the usual 
tests can be applied the Court frequently appoints the applicant who is first in 
the field— Sfoney v Sloney 2 Pat 508 (512 513) 4 PLT 251 AIR 1923 
Pat 348 Where the applicants for administration are quarrelling among them 
selves and are antagonistic to each other the administration of the estate is 
likely to suffer if both of them are appomted jointly In such a case admmis 
tration will be granted to one person only even though the claimants by reason 
of kinship are equally entitled to it — Stoney v Stoney supra (at pp 513 515) 

Section 14 
Act V of 
1881 

Section 191 
1865 


220 Letteis of administration entitle the administra- 
Effect of letters of ad toi to all rights belonging to the intes- 
mmistration tate as effectually as if the administra- 

Uott had been, granted at the moment after his death 

245 An administrator may have an action of trespass or trover for the 
goods of the intestate taken by the defendants before the letters have been 
granted unto him otherwise there world be no remedy for this wrong doing 

Thaipe v Stallwood 5 M i Cr 760 Foster v Bates 12 M & W 233 {Per 

Parke B ) So where goods had been sold after the death of an intestate and 
before the grant of letters of adinuustratton avowedly on account of the estate 
of the intestate by one who had been his agent it was held that the admmistra 
tor might ratify the sale and recover the pnee from the vendee m assumpsit 
for goods sold and delivered — Foster v Bales 12 M & W 226 

But although the letters of admuustration relate back to the time of the 
death of the intestate and not to the time of granting them it should be noted 
that the property of the deceased does not vest in the administrator before the 
grant of administration because he is a person appomted by the Court and 
derives his title v.hon> from the Court — Anloney v Makis 34 Mad 395 (397) 
20 MLJ 984 Woolley v Clarke 5 B &, A 745 Chetty v Cheity [19161 



Sec 221 1 


THE INDIAN SUCCESSION ACT 


279 


AC 603 Snce the property does not \cst m the administrator until the grant 
of letters of administration the heirs of the intestate have Uie power to deal 
with the property until the appointment of an adnunistrator and their transac 
tions in respect of the property will not be invalidated by the subsequent 
appointment of an administrator — Antony v Makis (»ipra) 

This section and the next refer to cases where letters of administration have 
been granted to the estate of an tnlestate Where on the other hand letters 
of administration have been granted not upon intestacy bat with a copy of the 
uill annexed the first portion of sec 12 (now sec 227) is applicable— CAaru 
Chandra V Nahusk Chandra 50 Cal 49 36CLJ 35 AIR 1923 Cal 1 

221 Letters of adinmistration do not render valid 
Acts not validated by any intermediate acts of the adminis- 
adnumstration tator tending to the diminution or 

damage of the intestate’s estate 

246 Intermediate acts — It is settled law that the power of the 
executor is derived from the wjH while the power of an admini trator js derived 
from the Court and nothing can be done by him until the administration is 
granted — ^\ankJotd v Mankford 1 Salk 301 Creed v Creed (1913) 1 Ir R 48 
A person to whom letters of admuustration are subsequently granted is an 
absolute stranger to the estate till the grant A mortgage executed by an adininis 
trator after an order for grant to him of letters of administration but before 
their issue is therefore not binding on the estate — Bohuria Ram v Bindesuart 
AIR. 1936 Pat 41 1S9 I C 342 Thus he cannot ^mmence action at law before 
the grant of letters — Martm v Fuller Comb 371 Wooldridge v Bishop 7 B & C 
406 So also an assignment dr surrender of a lease by an administrator before 
letters is not void— Rex v Great Clenn S B & Adol 188 A mortgage executed 
by an heir who afterwards becomes an administrator does not bind the estate of 
the deceased but is binding only on the estate of the executant — Hiat Buksh v 
Debendra 29 CLJ 53 49 I C 532 

But cases may be found where the letters of administration have been 
held to have a relation to the death of the intestate so as to give a validity 
to acts done before the letters were obtained Thus if a man takes the goods 
of the intestate as executor de son tort and sells them and afterwards obtains 
letters of administration the sale is good by relation and the wrong is purged 
— Kenttck V Burgess Moor 126 Foster v Bales 12 M &. W 226 But such 
acts would be validated only in those cases where the acts done are for the 
benefit of the estate See Morgan v Thomas 8 Exch 302 Louisa v Coelho 
31 Mad 187 An acknowledgment of liability made by a person who afterwards 
becomes the administrator is not valid because such an act as the administration 
of a debt due from the deceased s estate would certainly tend to the diminution 
of the estate — Raja Rama v Fakruddin 53 Mad 480 AIR 1930 Mad 218 
(220) 122 I C 504 But after the grant of letters of administration the ad 
ministration represents the estate of the deceased (sec 211} and he can do every 
thing which the deceased could have done and can therefore acknowledge the 
deceaeds debts and can even promise to pay time barred debts — Pestonji v 
Bat Mekerbai SOBomLR 1407 AIR 1928 Bom. 539 (544) 

This section does not apply where the mtermediate act was done by an 
heir of the deceased who subsequently obtained letters of administration Thus 
an acknowledgment of liability made bj the heirs^ who afterwards obtained a 


Section 15 
Act V of 
1881 

Section 192 
Act X of 
1855 
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143 So also the Court will not pass over an executor by reason of his bad 
character only — In the goods of Samson L R 3 P & D 48 The Court cannot 
refuse to grant probate of a ^vlll to a person appointed executor on account of 
his'poverty or insolvency— /?« v Str Richard Raines 1 Salk 299 so also mere 
weakness of mind is not sufficient to disqualify a person from being appointed 
executor — Evans v Taylor 2 Rob 131 

Residuary legatee —A residuary legatee as such cannot obtain probate — 
Goods of Soshee Bhusan Banerjee 19 Cal 582 

Court of Wards — It was held m the case of Gattgessar Koer v Collector 
of Patna 25 Cal 795 that the Court of Wards was not a person to whom 
probate or administration could be granted See also Troylucko Nath v Admms 
tralor General 10 C W N 241 

247 (i) Application for probate by e'^ecutor if any when can 
be refused — ^There is no provision in this^ct which enable the District fudge 
to refuse an application for probate by an executor named in the will and consi 
dered qualified by the testator to act as su • on the ground that in the opinion 
of the Judge he is not a fit and proper person to be entrusted with that office 
—Hara Coomar v Doorga Mom 21 Cal ii»5 Kortman v Masttt 24 PLR 
1912 13 I C 171 (172) The Court cannot refuse probate to an executor 
appointed by the will because it considers him to be an unfit person unless 
the unfitness is of the nature of legal mcapaaty < e minority or unsoundness of 
mind (sec 223)— Penfca/urowier \ Covindarayalter 23 LW 462 AIR 1926 
Mad 605 ( 606 ) 94 I C 73 It would not be right to refuse probate to an 
appointed executor on the ground that on a previous occasion he had contested 
the due execution of the will -Satlabala v Batdya Nath 32 C WN 729 ( 730) 
110 IC 542 AIR 1928 Cal 580 If the applicant is an executor named by 
the will and is under no legal incapacity to act the Court has no option but 
to grant him probate sec 85 (now sec M8) of the Act enacts that it is within 
the discretion of the Court to refuse to grant an application for letters of 
administration but no such discretion is given m regard to an application for 
probate by a person selected by a testator for the administration of his estate — 
Pran Nath v Jado Nath 20 All 189 (191) Hotchand v Navalrai 121 IC 
173 AIR 1930 Sind 91 (93) The Court cannot refuse probate to a person 
appointed as executor (who is the testators own son) merely because all the 
rest of the family are very mjch chagrined at him and are making foolish charges 
against him one of the charges being that he has token posse sion of the pro 
perties of the testator~a thing which he was bound and entitled to do as executor 
—Batdyaiialh V Rajendranath 52 CLJ 66 AIR 1930 Cal 803 129 I C 879 

247A Considerations for grant of probate of Will — Uhere a 
will IS propounded the onus probandt is on the party who propounds the will 
It IS for him to show that it is the art of the testator and the first point to be 
ascertained is whetlier the will was duly executed If due execution is cstab 
hshed the next point for consideration is whether at the death of the testator 
the will was in existence and if it was not then the ordinary prima facie 
presumption is that it was destroyed by the testator with intention to revoke 
This presumption is one which is always rebuttable by the production of furtlicr 
and other evidence. IMiere the mental capaaiy of the testator is challenged by 
evidence to the effect that it is very doubtful whether the testators stale of mind 
at Uie time of the execution was such that he could have duly executed the will 
m question the Court must be satisfied before granting probate that the testator 
was of sound di posing mind and did know and approve of the contents of the wilL 

S-3$ 
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In considering uhcihcr a should be admitted to probate or not it is of the 
\cry first importance to remember at the time and alua>s that a uill is not to 
be presumed to be a forger) primarily from a consideration of its contents, nor 
IS It permissible for Court to hold that Uic contents of the ^vlll arc so extra 
ordinary that the Court may safely allow that circumstance to o\cr balance the 
direct or positnc evidence as regards the execution of the will In other words. 
It IS not permissible for the Court to do what Courts arc often invited to do on 
behalf of objectors namely to make up the mind of Court about the iniquitous 
character of Uic contents of a will and then to look at the positive or direct 
evidence in favour of Uic execution of the will from that standpoint — Joltndra 
Nath \ }ta) Lakshmt 57 CLJ 8 

248 Appointment express or implied — The appointment of an 
executor may be either express or constructive m which case he is usually called 
executor according to (he tenor for although no executor be expressly nomi 
nated m the will by the word executor yet if by any word or circumlocution 
the testator recommend or commit to one or more the charge and office or the 
rights which appertain to an executor it amounts to as much as the ordaining 
or constituting him or them to be executors As if he declares by his will that 
A B shall have his goods after his death to pay his debts and otherwise to 
dispose at his pleasure or to that effect by this A B is made executor— 
Swinburne Pt 4 s. 4 PI 3 ated in Williams llth Edn p 159 

Where certain persons were directed by the will to pay debts funeral charges 
and the expenses of proving the will they were held to be clearly executors 
according to the tenor— In the goods of Fry 1 Hagg 80 So where the testator 
m a codicil said I appoint my nephew my residuary legatee to discharge all 
lawful demands against my estate the nephew was admitted to be executor— 
Grant v Leslie 3 Phillim 116 Where a will stated It is devised that my 
nephew R is to discharge the debts due by me to the world it was held that 
the nephew was an executor by implication— V'nowma v Seshamma 54 Mad 
226 AIR 1931 Mad 343 (344) 132 I C 127 Where by a will a testator 
said I appoint ABC and D but did not stale m what capacity he appointed 
them and also bequeathed legaaes to each of my executors and gave to his 
said executors the residue of his property with certain directions as to it 
the Court held that by the words of the will ABC and D were appointed 
executors — In the goods of Gradley 8 P D 215 The testator by a codicil 
directed that his first wife was to carry on all his- affairs as his sole executrix 
and to recov er the house rents and aff monies aa'vanced by the testator She 
was also to distribute certain monies annually for defraying certain speafied 
chanty expenses in case of her death the said affairs and the distribution of 
money so mentioned were to be conducted by his second wife Held that the 
testator intended his second wife to cany on his affairs and also to pay his debts 
and legacies under the will and so she was an executrix according to the tenor 
and entitled as such to probate after the first vvifes death — Mtlhtbat v Canjt 
26 Bom 571 (575) 4 BomLR 9 A person who though not expressly appointed 
as executor is directed to receive and pay the testators debts and to get in and 
distribute his personal estate must be taken to have been appointed under the 
will as executor by implication — In the matter of Monokur Mookerjee 5 Cal 756 
7 CLR 228 In the goods of Coutjon 25 Cal 65 ( 72) Where a will provided 
I appoint my sons S R and H and on behalf of my minor son and grand 
son their mothers respectively as executors this was tantamount to appointing 
minor as executors by necessary implication and their mothers would act pa 
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their behalf dunng their mmonti — Hart Chailanya v Ram Ram AIR 1928 
Cal 164 (165) 106 1C 626 

But unless the Court can gather from the words of the will that a person 
named therein is required to pay the debts of the deceased and the legacies 
and generally to administer the estate it wiU not grant probate to him as executor 
according to the tenor thereof — In the good^ of Punchard LR 2 P & D 369 
In the estate of Mackenzie [19091 P 305 Ameer Chand \ Mohanund 6 
CLJ 453 Mttkibat v CaK;« 26 Bom 571 (575) When an executor is 
nominated according to the tenor it must be dearly shown that from the terms 
of the will It was the testators intention that that person should be an executor 
and when there is an express appomtment of another person as execuor it is 
less probable that the first named perstm is indirectly appointed as an executor 
And so where the widow has been directed to pay a legacy to her step daughter 
and to carry on the business in the testator s shop but tbere is also appointed 
another person expressly as executor to see that the directions made to the widow 
as Well as other directions m the will are earned out it must be concluded that 
the widow was not made an executor according to the tenor of the will — Gnana 
mam v Eiunaddxan AIR 1928 Mad 797 (798) 110 IC 439 So also a 
direction in a will to a person to pay the testators debts or funeral expenses out 
of a particular fund and not out of the general estate does not constitute such 
person executor according to the tenor -In the goods of Davis 3 Curt 748 In 
the goods of Toomy 3 Sw & Tr 562 huppavammal v Ammani 22 Mad 345 
(356) So again where the whole perKinal estate was left to a trustee on trust 
for a specific purpose and no executor was named in the will it was held that 
such trustee was not entitled to probate as executor according to the tenor—* 
In the goods of Jones 2 Sw Si Tr 155 Where a property was left by will to 
certain persons who were to act as trustees for two sets of properties but the 
will gase them no power whatsoever to do any of the duties necessarily apper 
taming to the office of executor held that they could not be treated as executors 
according to the tenor and were not entitled to probate — Appacooty v Muthu 
Kumarappa 30 Mad 191 A Hindu executed a will leaving the bulk of his 
property to his minor daughter and appointed his mother as her guardian He 
left a piece of land to his mother and disinherited his wife for misconduct The 
will stated that the mother should have full right to spend the income but 
not to spend the principal No specific duties were laid upon the mother, 
excepting that she should feed the poor on death anniversancs It was held that 
these facts were quite insufficient to make the mother an executrix by imphca 
tion~Lado \ Sibkag Ram 28PLR 220 AIR 1927 Lah 770 102 I C 194 
The mere fact that there are certain dispositions of property and legacies m the 
will has not the effect of making the legatees executors by implication — Kotare 
malhu V Madhau 1927 MWN 894 AIR 1K8 Mad 243 108 IC 408 
The mere fact that a person is appointed a shebait or trustee of the whole or 
a large porUon of the estate of the testator is not sufficient by itself to constitute 
him an executor by implication But where the testator uses the word trustee 
or shcbait and at the same time imposes on the person duties imohmg the 
functions of an executor there is a good appomtment as executor by necessary 
implication— Amm Chand s Mohanund 6 CLJ 454 (457 460) Brojo Chander 
\ Raj Kumar 6 Ck\VJ4 310 hrxpamoyt V Moktm Chandra 10 C.WJsI 232 
(234) 

\Vhcre a testator in his will mentions the names of certain persons and 
adds that thej are to take care of his properties tiD his proposed adopted son 
attains majority Uie will does not appomt them as executors by implication— 
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Seshamma v Ch^nnappa 20 Mad 467 IVhere a will provides that certain 
persons «hall remain trustees that »» guardians and next friends till the devisee 
attains majontv no executorsliip is created by implication — G&pal Pas v Budree 
33 Cal 657 lOCV/N 662 

ITie nere fact that a testator directs hu eldest son to deal with a certain 
house as the trustee of a mnor son in the event of the tesUtors death during 
such minonty is not suficient to indicate that the eldest son was appointed 
generally to act as executor of the will— fn ie Mohamed 7 LBR ^66 25 I C 
^20 (821) 

It should be noted that the appointment of executors by necessary imph 
cation IS not to be favoured and tht ld''6uai‘^ of the will is not to be trained 
for that purpose but in doubtful case letters of administration with the will 
annexed ought to be granted — Inm Chand \ Afohanund 6 CLJ 453 (460) 
Lost will — Probate of — Where i will is lo_t probate may be granted 
after the Court is full> satisfied with the pnof ol due execution and attestation of 
Uie in trument and the contents tbercoi— Brnitn \ Broun 8 E &. B 876, fCcrfor 
V Saraitni 3 CWN 61*’ In case where the will is not forthcoming probate 
may be granted of a codicil which remain untevoked — iJfacfe v /etfing 1 
P &D 685 


183 223 Probate cannot be granted to any pefson who 

f IS a imnor or is of unsound mind nor 

8 b«fS!;>,o“brgMt?r <"‘y assoaalwi, of indnidnaU unless 
' it IS a company ■which satisfied the con- 

ditions picsenbed by lulcs to be made by the Frovtitctal 
Covinimcnt in this behalf 


248A. Changes -~Tht words nor units the deceased was a Hindu 
Muhammadan Bad^ist bikh or Jama or an exempted person to a married 
woman without the previous consent ol her husband which occurred after the 
word mind have been oimiicd by the Indian Succession Amendment Act Will 
of 1927 

ThO'a word have also been om ittd from ^cc 236 which enunciates a 
similar rule m tfic rase of administrators. Pr or to this amendment probate 


or letters of adminislralw 
not a Hindu or Mu! 
This provision of l{ 
law as It then existed 
changed and the cor 
to bring the Indian 1 
£CS. 223 23b of tl 


pror* 
P 2 


mcnl i 


I c< uld not be grantcr 
without the f 
.>sion A^.( ^ 
iwcvcr the «- 
1 $ no 1 
with h 
Act w 
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in ul 
have I 
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of her husband 
ft on the English 
has considerably 
It IS desirable 
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jn sec 17 of the Administration of Justice Act IffiO and sec 161 of the Supreme 
Court of Judicature (Consolidation) Act 1925 the grant of probate is made to a 
corporation when the same haa been named as executor in a ivill It is consi 
dered tliat provision shojld be made in the Indian Succession Act 1925 authonsing 
the grant of probate and letters of administration to a companj on the lines of 
the provision in the English law It is accordmgly proposed to amend secs. 223 
and 235 of the Indian Succession Act —Statement of Objects and Reasons 

The words Provincial Government liavc been substituted for Governor 
General in Council b> the Government of India (Adaptation of Indian Laws) 
Order 1937 

Probate to minor — There can be no objecuon to a minor being appointed 
executor but probate cannot be granted to him in such a case letters of adminis- 
tration with will annexed (but not probate) may be granted to his guardian 
dunng hi3 ninonty (see 244) or he may cblam probate after attaining majority 
— Hart Cbaitan}a v Ram Ram AIR 1928 Cal 164 (165) 105 IC 626 Bhak 
Mai V Maltk AIR 1931 Lah 229 ( 231) 131 IC 339 

Executor’s refusal to accept office — Remedy and effect — 
There is nothing to preclude an heir in law (rom maintaining an action m eject 
ment or otherwise recovering possession of the estate left by a testator where 
the e.\ecutor appointed under the will of the testator decline to accept office 
The entire estate both movable and immoveable property left by the deceased 
must be deemed to vest in the heir at law until an administrator is duly consti 
luted The h it at law if he l)Ve.>, can gel himsell appointed admiiuslialor 
but he 13 not bound to do so It is open to legatees to have an administrator 
dul> constituted and as soon as an administrator is constituted the estate would 
be divested from the heir at law and the person competent to maintain a suit 
on behalf of the estate would then be such administrator According to the 
plain lang'jage of sec 17 Limitation Act legal representative would also include 
an heir The term is not confined to an executor or administrator— Sit asanfcara 
V Amaral atht 171 I C 638 AIR 1938 Mad 157 

224 When several executors are appointed, probate 
Grant of probate to may be granted to them all smiulta- 
neously or at different times 

times 

JUustration 

A IS an executor of Bs will by express appointment and C an executor of it 
by implication Probate may be granted to A and C at the same time or to A 
first and then to C or to C first and then to A 

249 Several executors — If the wiH be proved and the applicant is 
an executor named in the will and is under no legal incapacity to act the Court 
has no discretion but must grant probate to such executor even if it has been 
previously granted to his co executor— Prim Nath v Jadu Nath 20 All 189 
So where probate has been granted to some of the executors appointed by a 
will without citation upon the other callmg upon them to accept or renounce 
their executorships the latter can apply for probate and obtain it — Peart Lai 
V Beptn Behan 45 I C 336 (Cal ) And in such a case probate should be 
granted to the subseqaent applicants jomtiy with the executors to whom the 
probate lias already been granted— Ishwar Singh \ Harfeisfien 42 PLR 1913 
18 I C 16 (17) l»here a testator appomts an executor and provides that m 
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Seshatmna \ Chcnnal>pa 20 Mad 467 Where a will provides that certain 
persons sliall remain trustees that is guardians and next friend* till the devisee 
attains majority no cxicutorslup is created by implication — Copal Das v Budiee 
Dass 33 Cal 657 lOCWN 662 

The mere fact that a testator directs his eldest son to deal with a certain 
house as the trustee of a minor son in the e\ ent of the testator s death during 
sucli minonly is not sufficient to indicate that Uic eldest son was appointed 
generally to act as executor of the will— /« re Mohamed 7 LBR 266 25 I C 
820 (821) 

It sliojld be noted that llie appointment of executors by necessary impli 
cation IS not to be favoured and the language of the will is not to be strained 
for Uiat purpose but in doubtful cases letters of administration with the will 
annexed ought to be granted — Ajicer Chand v Mohanund 6 CLJ 453 (460) 

Lost will — Probate of — Where a will is lost probate may be granted 
after the Court is fully satislied with the proof of due execution and attestation of 
the instrument and the contents ihticai— Brawn v Broun 8 E A B 876 Kedar 
V Saro/wi 3 CWN 617 In case where the will is not loithconung probate 
nay be granted of a codicil which remains unrev Dked—B/ccife v Jobling 1 
P 5. D 685 

Section 183 223 Probate cannot be gi anted to any person who 

1865^°^ p h ^ minor or is of unsound mind nof 

Sections bate^ Snorbrjanted*^ ClSSOCiailOU of individuals UllloSS 

® company which satisfied the coil’ 
ditions ptesenbed by tiilcs to be made by the Pfoviiictal 
Govci nment tn this behalf 

248A Changes — ^The words nor unless the deceased was a Hindu 
Muhammadan Buddhist Sikh or Jama or an exempted person to a married 
woman without the previous consent of her husband which occurred after the 
word mind have been omitted by the Indian Succession Amendment Act XVIII 
of 1927 

Those words have also been omitted from ec 236 which enunciates a 
similar rule in the case of administrators Prior to this amendment probate 
or letters of administration could not be granted to a married woman who was 
not a Hindu or Muhammadan without the previous consent of her husband 
This provision of the Indian Succession Act 2865 was based on the English 
law as it then existed Since 1865 hov ever the law in English has considerably 
changed and the consent of a husband is no longer necessary It is desirable 
to bring the Indian law into (^fonmty with English law and amendments of 
secs 223 and 236 of the Indian Succession Act with this Object are accordingly 
proposed — Statement of Objects and Reasons (Gazette of India 1927 Part V 

p 221) 

The words nor to any association by the Governor General m Council 
in this behalf were inserted by the Indian Succession Amendment Act 1931 (Act 
XVII of 1931) A similar amendment has been made in sec 236 The reasons 
have been thus stated — 

Sections 222 and 224 of the Indian Succession Act lo2o provide for 
the grant of probate to an executor or to everal executors simultaneously or at 
different times. It is not however dear whether under that Act probate may be 
granted to a corporation or rot Lndcr the English law which is contained 
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in sec 17 of the Administration of Jusbee Act 1920 and sec 161 of the Supreme 
Court of Judicature (Consolidation) Act 1925 the grant of probate is made to a 
corporation when the same haa been named as executor in a will It is consi 
dered Uiat provision should be made in the Indian Succession Act 1925 authonamg 
the grant of probate and letters of administrabon to a company on the lines of 
the provision m the Enghsli law It is accordmgly proposed to amend secs. 223 
and 235 of the Indian Succession Act —Statement of Objects and Reasons 

The words Provincial Govcnuncnl have been substituted for Governor 
General m Council by tlie Goverrunent of India (Adaptabon of Indian Laws) 
Order 1937 

Prebate to minor — There can be no objection to a minor being appointed 
executor but probate cannot be granted to him in such a case letters of adminis- 
tration with will annexed (but not probate) may be granted to his guardian 
during his minority (see 244) or he mav obtain probate after attaining majority 
— Han Chattanya v Ram Ram AIR 1928 Cal 164 (165) 105 IC 626 Bhak 
Mai V Mahk AIR 1931 Lah 229 (231) 131 IC 339 

Executor’s refusal to accept ofiice — Remedy and effect — 
There la nothing to preclude an heir m law from maintaining an action in eject 
ment or otherwise recovering possession of the estate left by a testator where 
the executor appointed under the will of the testator decline to accept office 
The enbre estate both movable and immoveable property left by the deceased 
must be deemed to vest in the heir at law until an administrator is duly consti 
tuled The hen at law if he like can gel himself appointed adminislialor 
but he 13 not bound to do so It is open to legatees to have an administrator 
duly consbtuted and as soon as an administrator is constituted the estate would 
be divested from the heir at law and the person competent to maintain a suit 
on behalf of the estate would then be such administrator According to the 
plain lang'jage of sec 17 Limitation Act legal representative would also include 
an heir The term is not confined to an executor or administrator— Sivasonfsro 
V Amaral atkt 174 I C 638 AIR 1938 Mad 157 

224 When several executors are appointed, probate 
Grant of probate to ma> bc granted to them all simulta- 
SmotlyTS' diSi't neously or at different times 

times 

lUuslTatwn 

A IS an executor of Bs will by express appointment and C an executor of it 
by implicabon Probate may be granted to A and C at the same time or to A 
first and then to C or to C first and then to A 

249 Several executors — If the will be proved and the applicant is 
an executor named in the will and is under no legal incapaaty to act the Court 
has no discretion but must grant probate to such executor even if it has been 
previously granted to his co raecutor— Pren Natk v Jadu Nath 20 All 189 
So where probate has been granted to some of tlw executors appointed by a 
will without citation upon the other callmg upon them to accept or renounce 
their executorships the latter can apply for probate and obtain it— Peon Lai 
V Bep n Behan 45 I C 336 (Cal ) And in such a case probate should be 
granted to the subsequent applicants jomtly with the executors to whom the 
probate has already been granted— Jshuar Stngft v fforfeisfcen 42 PLR 1913 
18 I C 16 (17) 1/here a testator appomts an executor and provides that in 
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the event of his death another should be substituted then on the death of the 
original executor thougli he has proved the will the executor directed to be 
substituted mny be admitted to tJic oflicc of the originally appointed executor 
if It appears to have been the testators intention that the substitution should 
lake place on that event whether happening during the Ii/ctinic of the testator 
or afterwards — Milhtbat \ Conjt 26 IJom 571 (576) I IkimLR 9 If several 
minora are appointed executors probate may be granted to them at different 
times as and when cadt of Uicm attains majority and applies for probate — //an 
ChaJta»}a\ /iam //ar» 103 IC 626 A I It 1928 Cal 16-1 (163) 

If the will appoints several executors and dirc''ts tlicm to act unanimously 
or by a majority and some of them refuse to act as executors the remaining 
executors can apply for probate — HoUhand v Am alrat A I R 1930 Sind 91 
121 IC 173 Where of several executors some alone applied for probate it 
was held tliat the executors who had not proved could call for inventory and 
account from those who had proved the will and were managing the estate — 
Jehangtj \ Bai /^ukibai 27 Bom 281 SBomLR 131 


225 (1) If a codicil is discovered after the grant of 

Soparaie probate ol probatc, a separate probate of that 


of 

codicil discovered after 
grant of probate 


codicil may be granted to the c\ecutor, 
if It in no way repeals the appointment 
of executors made by the will 

(2) If different executors are ajipomted b> the codicil, 
probate of the will shall be i evoked, and a new probate 
granted of the will and the codicil together 


226 When probate has been granted to several exe- 
Accnrol of tepresenta ‘“■'s- of them dies, the entire 

tion to surviving exe representation of the testator accrues 
to the suivwing executor or executors 

250 The power of two or more executors is not determined by the death 
of one for the whole survives to the other or others — Flanders v Clarke 3 Atk 
509 When the nght to perform certain religious ceremonies is vested in the 
executors the cpther membeis of the family are not entitled to perform them 
so long as any of the executors is alive Upon the death of one of those 
executors his right to perform the ceremomes passes to the other executor or 
executors and is not transmitted to his heirs — Barada Proshad v Gajendra 13 
CWN 557 (567) 1 IC 289 


227 Probate of a will when granted establishes the 
will from the death of the testator 
ect 0 pro a e renders valid all intei mediate acts 

of the executor as such 


What the grant of probate or letters of administration estab 

lishes ^The grant of probate or letters of administration with a copy of the 

will annexed establishes conclusively the legal character of the person to whom 
the grant is made by the Probate Court The grant is not only relevant but 
conclusive against all The grant is also conclusive evidence of the validity of 
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iie will— of Jts due execuUon— execution without force fraud or undue influence 
ind of the testamentary capacity because the legal character of the propounder 
IS declared (as in the case of an executor) or conlerred (as m the case of the 
administrator) b> the Probate Court on the basis of the will 

In Williams on Executors Vol I p 381 12th edition the effect of Probate 
IS stated thus — Therefore it cannot be proved that another person was appointed 
executor or that the testator was insane or that the will of which probate has 
been granted was forged for that uould be directly contrary to the seal o) the 
Court 

251 Effect of probate — ^The probate when produced is said to have 
relation to the tune of the testators death — Wktlehead v Taylor 10 A & E 
210 In^le \ Richards 28 Beav 366 The vesUng takes place on the taking 
of probate but it relates back to the lime of the testators death and to the 
estate which then belonged to him— Copal Lai v Amulya 69 Cal 911 AIR 
1933 Cal 234 ( 236) When the probate is granted it operates upon the whole 

estate and by this section it establishes the will from the death of the testator 
and renders valid all intermediate acts of the executors as such The property 
vests m the executors by virtue of the will not of the probate The will gives 
the propertv to the executor the grant of probate is the method which the law 
speafic^b provides for establishing the will So long as the probate exists it 
18 effectual for that purpose— Aomof Loehun v Ntltullun 4 Cal 360 (362) 
This section is intended to be a conase statement of the English law which 
regards probate as the authenticated evidence of the will itself from which the 
executor denves his title and by virtue of which the property of the testator 
vests m him from the death of the testator But this section is not tantamount 
to saving that until probate is taken out there is no will at all giving recognition 
of the disposition made and the authority conferred by it Skaik Moosa v 
Essa 8 Bom 241 (254 255} 

When letters of administration are granted with a copy of the will annexed 
they have the same effect as probate and establish the will from the death of 
the testator — Charu Chandra v Nuhush Chandra 50 Cal 49 (57) AIR 1923 
Cal 1 35 CLJ 35 Probate and letters of administration with a copy of the 
will annexed are conclusive evidence of the factum and validity of the execution 
of the will m the same way as letters of administration are conclusive of the 
intestacy of the deceased — Kallabandt v Rallabandt 31 M L J 277 35 I C 854 
Whicker v Hume (1858) 7 HLC 124 Re ffarranee (1910] 2 Ch 419 

The grant of a probate or letters of administration so long as it subsists is 
conclusive evidence as regards the proper execution of the will and the legal 
character conferred on the administrator If it is alleged that the probate or 
letters of administration has or have been wrongly granted the proper course 
IS to apply to the Court which granted the probate or administration to revoke 
the same under sec 263— Doropri \ Sanit 116 I C 452 AIR 1929 Lah. 481 
(483) 


228 When a will has been proved and deposited in a 
Adm.mstat,o„ ™th Court of wmpetent jurisdiction Situated 

copy annexed of aiithen Dejona the Jimits of the Province, 
proved ab?oa^ whether Within oi beyond the limits of 

Hi& Majesty^s dominions, and a pro- 
perly authenticated copy of the will is produced, letters pf 
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administration may be granted with a copy of such copy 
annexed 

Object of the section — ^The real object of sec 228 is to dispense with 
the production of the original will owing to its having been deposited m some 
other Court The section is merely an enabling section and if the Court considers 
that there is a question to be decided relating to the validity of the will such as 
the power of the testator to make a will etc the Court is bound to try that 
question before enabling the executor to act under the will — Ram Lai v Chanan 
Dass 178 I C 224 AIR 1938 Lah 349 

252 Nature of grant — A grant made on an application under sec 62 
(now sec 276) or sec 64 (now sec 278) is a grant made on an application 
to establish the will or the representative character of the applicant But a 
grant made under the present ection does not partake of the character of a 
grant of the above nature It does not pretend to establish either the will or 
the representative character of the applicant It is a mere anallary grant m 
order to give effi acy to a grant already made It is not a grant of probate or 
administration either with or witliout the will annexed but is merely a grant of 
administration with a copy of the authenticated copy of the will annexed An 
applicant under this section is not required to state the particulars which must 
be stated by an applicant under sec 276 or sec 278 nor is the application 
required to be venfied under the provisions of sec 67 (now sec 281) nor can 
a Court making a grant under this section require the applicant to give a bond 
under sec 78 (now sec 291) or an inventory and account under sec 98 (now 
sec 317)— Contmtssioner \ Jagadtsk 2PLT 683 62 IC 513 (521 522) 
The grant of administration under this section is discretionary with the 
Court — Ibid 

Foreign will — grant of probate or letters of administration in 

British India Probate is granted of a will which is valid by the law of the 

country in which the testator is domiciled In In ike Goods of Tkerese Henrtelte 
Aimee Deshais (deceased) Sir J P Wilde observed To grant probate in 
common form of a foreign will this Court will be satisfied with prtma facie 
proof that some foreign Court has adopted the document as a valid testament 
smd this without any regard to the form in which such adoption is signified 
it does not require that the form of approval should be the same as its own 
grant of probate In the case of In the goods of Ike Countess De Vtgn)> 
(deceased) (1865) 4 Sw i Tr 13 34 LJP 5S Sir J P Wilde observed 
If jou can show me any document that purports on the face of it to be 
equivalent to probate any act of the foreign ^urt the language of which carries 
to my mind in any shape or form that the foreign Court has adopted the 
document as a will that will be sufficient for me 

A testatrix died at Chandemagore in French territory leaving a will directing 
distnbution of her prop,.rt> The will was wnlten by notaire of Chandrenagore 
according to her direction and in h»r presence and was properly executed and 
attested b> witnesses. The will however was not signed by the testatru as 
at the time ol the will she was lU and was therefore incapable of signing her 
name or giving her thumb impression The assets of the testatru comprised a 
debt due to her from a person Uvnng within the junsdirtion of the District 
Judge of 24 Parganas. An authenticated copy of the will under the seals and 
signatures of the notaire the presiding Judge of tribunal and the Administrator 
of Chandemagore was annexed to the petition for grant of letters of admimstra 
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tion The judiaal funcUonary had endorsed that as the notaire had the function 
of authenticaUng will no judgment was necessary to prove the genunencs:. of 
the will The original of the will was kept tn notaires office as under French 
law jt could not be parted with It was held that the will was valid according 
to the French law and there was sufficient compliance with the provisions of 
sec. 22S— V Jfajesuan AIR 1939 Cal 237 

* Proved and Deposited”— Interprelafaon —How the expression 
proved and deposited m sec 228 sfiould be interpreted was discussed by 
Costello J in the judgment of the case o{ Sufcumar Banerfee v Rajeshtean 
Debt AIR. 1939 Cal 237 at p 242 as lollows — In our opinion in order 
that justice may be done m cases such as the present one it is necessary and 
desirable that a reasonable interpretation should be given to Ihe expression 
proved and depqsited so as to bring the practice in this country as far as 
possible into hue with the practice obtaining in England To do otherwise 
would be create endless difficulties in cases where a foreign testator chose or 
was obliged for any reason such for example his or her ph>sical condition to 
make his will by public act or m the form of an olographe will 1 think 
we must hold tiut the word proved as used m sec 228 was not neces«anly 
intended to be the equivalent of admitted to probate of to use a hideous but 
convenient term which is current m this country probated but to mean 
authoritatively established as being valid according to the law of the place 
where it was made 

253 Procedure Where the original wilt had bi.en deposited and 

registered in Scotland and in an application under this section lor letters of 
administration with a copy of the vvill annexed a copy certified under the hand 
and seal of a Notary Public to be a true copy of tlie original granted by the 
Assistant Keeper of the Register of Deeds are produced held that as it did not 
purport to be a copy made from the original itself and did not bear a certificate 
that It had been compared with the original it was not a properly authenticated 
copy of the will within the meaning of this section— /n the estate of Adam R 
Wh^le 14 BurLR,33 

If a foreign will has already been proved and deposited in a competent 
Court abroad this section following the Engbsh law enables a Court m British 
India to grant letters of administration to the applicant mth a properly aathenti 
cated copy of such will annexed and thus to dispense with the necessity of proof 
of the ongmal will but where a foreign will has not been so proved the Judge will 
have himself to take evidence as to the due execution of the will according to 
the law of the country m whidi the "testatof was domiciled in cases where the 
property in respect of whicji probate is sought is moveable or personal properly 
and the validity of a will which purports to dispose of immoveable property m 
British India must be tested by the niJes applicable to the execution of will m 
British India— 5/iawrco v Laksmtbat 20 Bom 607 (610) 

This section does not require that the will should remain in Court for all 
times after it has once been deposited It is quite suffiaent if the will had m 
fact been deposited in a foreign Court of competent junsdiction and that the 
Court had before it the ongmal will at the Ume it made a judicial pronounce- 
ment on the validity of the will according to the law of that country Moreover 
the copy of the will required by this secUon does not necessarily mean a copy 
authenticated under the seal of the foreign Court a copy authenticated by the 
notarial seal of a Notary as provided for the judiaal process of the foreign 

S— 37 
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Court IS a properly authenhcated copy within the niea''ing of this section — 
Sushtlabala v Anukul Chandra 22 CWN 713 (718) 44 I C 166 

The executor of the will of a subject of a Native State cannot maintain a 
suit in British India on the strength of a probate granted by a Native State 
Court and certified b> the Pohtical Agent of the State The plaintiff must 
take out probate or under this section obtain letters of administration with a 
copy of the will annexed or a succession certificate — Manastngh \ Ahmed 17 
Mad 14 

Probate Court and Civil Court — The Probate Court is to determine 
whether a will has been duly executed The Civil Court is to determine what 
effect IS to be given to a will after probate has been granted It is not for 
the Civil Court to question the validity of a will which has been probated — 
Mahomed v Sabida 23 CWN 658 29 CL J 37 49 I C 128 

Section 16 229 When a person appointed an executor has not 

Grant oi adn..mst,n renounced the executorship, letters of 
Section 193 tion where executor has administration shall not be g^ranted to 
renounced Other person until a citation has 

been issued, calling upon the executor to accept or renounce 
his executorship 

Piovidcd that when one or more of seveial executors 
have proved a will, the Court may, on the death of the 
survivor of those who have proved, grant letters of adminis- 
tration without citing those who have not proved 

254 Citation — A grant of letters of administration with the tvill 
annexed will be revoked under sec 263 if it has been made without a citation 
being issued to the executor — Hormusu v Bat Dhanbaiji 12 Bom 164 Under 
this Act there are compulsory citations and dtscrelionary citations A case of 
compulsory citation is to be found m this section and a case of discrctionao 
citation arises under see 283 clause (c) Where the compulsory citation has 
been omitted the grant of letters of administration with the will annexed would 
be defective on tiic face of it because the will is the act of the deceased himself 
and provides for the persons who shall administer the estate in such a case 
the grant being defective should be revoked as soon as the defect comes to the 
notice of the Court Where however atation is discrctioiuiy (sec 283) the 
mere absence of citation docs not invalidate the grant— Z?«gomior v Aurajan 
13 BoraLR. 38 9 I C 354 

The ntation required b> this section is a special citation calling upon the 
executor to accept or renounce the cxccutoiship A general atation to the 
executor to attend and watch the proceedings is not sufTiacnt and the letters 
of adm nistration granted to the applicant on the executors failure to appear 
will be set aside-'5aro;i>ii v Rajlakskmt 47 Cal 838 ( 841) 60 IC 974 

Lnlos md until the validit> of the will is established the executor is not 
bound to accept or renounce lus executorship He cannot be compelled to say 
V hether he will accept or renounce the eiccutorsliip until the will is established 
IbJ (at p 842) 

\n executor called upon b) otation to accept or renounce is clcarl> com 
peliublc if he accepts, to lake out probate within the limited time. If he docs 
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not do so letters of admmistraUon with the wjU annexed may be granted to 
any competent applicant — A.orar;i V Bai Dmbat 40 Bom 696 18 BomLR 766 
It should be noted that this section ajqilies only to a grant of letters of 
administration and not to a grant of probate consequently if the will has 
appointed fi\e executors three of whom refuse to act as executors and the other 
two apply for probate it is not necessary to issue special citations to the 
unwilling executors to enable them to join in the application if they were so 
minded. A general citation under sec 283 is sufficient — Hotehatid \ Navedrat 
121 I C 173 AIR 1930 Sind 91 

230 The renunciation may be made onlly m the 
Fonn and effect of presence of the Judge, or by a writing 
renunaauon of execu signed by the person renouncing, and 
uhen made shall preclude him from 
even thereafter applying for probate of the will appointing 
him executor 

25S Renunciation — The oflBce of the executor being a pm ate one 
of trust named by the testator and not by the law the person nominated may 
refuse and even if in the life time of the testator he has agreed to accept the 
office It IS still in his power to recede — Mtlltams Illh Edn Vol I p 191 
Doile V Blake 2 Sch Lef 237 

But an executor cannot renounce after he has taken out probate— /« the 
goods of Vetga 32 L J P M & A 9 An executor after he ha« once acted as 
an executor and administered the estate cannot subsequently renounce and the 
Court has no power to authorise him to renounce— /ccilrson v Whtteheod 3 
Phillim 577 Ayesltabat v Ibrahm 32 Bom 364 It is too late to renounce 
when he has elected to act as executor and he may express such election by acts 
which amount to an administration Thus where the executors have been 
handling the estate and elTeas of the testator ever since his death and they 
referred to arbitration a matter connected with the will held that it was an 
ample indication that they had accepted the office of executors — Jnanendra Nath 

V Jitendra Nath 32 CWN 108 (111) But m a Lahore ca^e Raghbar v 
Gadodia AIR 1928 Lah 470 ( 472) 110 IC 506 and in another Calcutta 
case Bro}o Lai v Sharajubala 51 Cal 745 (758) AIR 1924 Cal 864 84 I C 
154 the Judge have laid down that Courts m India ought not to follow the 
English law that a person who has intermeddled with the estate of the deceased 
is not entitled to renounce but is compelled to take out probate 

An executor even after taking the oath of office may renounce before probate 
IS actually granted — Mohamtdu v PUchay [1894] AC 437 

This section should not be interpreted to mean that a renunciation can only 
be made when another person has applied for grant of letters of administration 
and citation has been issued calling Upon the executor to accept or renounce his 
executorship Section 229 <;tates that when a person has not renounced his 
executorship there should be citation issjed upon him This shows that renun 
ciation can be made by the executor before any issut. of citatwn — Brojo Lai v 
Sharajubala 51 Cal 745 (757) AIR 1924 Od 864 84 IC 154 Cadodta 

V Ragkubor A I R 1931 Lab 746 (747) 

The failure of the executor to attend in pursuance of a citation issued to 
him on an application for probate or letters of administration made by another 


Section 17 
Act V of 
1881 

Section 194 
Act X of 
1865 
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pcra>n docs not amount to a renunciation such failure amounts to renunaation 
in England but not in India — Ra^hbar v Gadodia 110 IC 506 AIR. 1928 
Lah 470 (471) 

An executor cannot renounce m part He must renounce entirely or not at 
all— Pawfe v Moodte 2 Roll Rep 132 Doyle v Blake 2 Sch & Lef 239 245 

The executor can renounce his executorship only in the presence of the 
Judge » c in open Court It is open to an executor to assert outside the Court 
that he is renouncing his executorship but it is by his statement i« CouU that 
he will stand or fall ^VlId statemcrits made outside the Court will not be taken 
into account — Venkalaramter \ Goitodarayaher AIR 1926 Mad 605 94 I C 
73 23 L W 462 ^Vherc Uie executor merely wrote a letter to a certain person 
intimating his intention of renouncing probate but no such renunciation was 
e\er directly made before the Court it was held that there was no formal 
renunciation — In the goods oj Alanick Lai 35 Cal 156 But a later'Madras case 
expresses the view that the writing signed by the person renouncing need not 
be made in Court it is Jiffiaent if the renunciation (to whomsoever addressed) 

IS proved to the ..atislaclion ol the Cc«Mt — Gnonamam v Esunodion AIR 192S 
Mad 797 110 I C 439 

The word Judge in this sertion means the Judge of the Probate Court 
who IS seised of the probate or admiiurtration proceedings it does not mean any 
Judge of any Court — Raghbar \ Cadodta supra 

The expression wnUng signed by the person renouncing does not mean 
that the writing should be the handwriting of such person or that it should be 
addressed to any person No form of such wnting is prescribed and consequently 
a statement written by the Court and signed by the executor comes within the 
purview of this section — Raghbat v Cadodta sjpra affinned Cadodta v Raghubar 
AIR 1931 Lah 746 (748) 

This section lays down that an executor who has renounced the executorship 
18 precluded from obtaining probate of the wiJJ But an executor who merely 
challenges the genuineness of the will cannot be said to have renounced the 
executorship Thus where the executor made a statement in Court that he did 
not admit the execution and validity of the will that it was a spurious docu 
ment brought about by the exercise of undue influence that so far as he 
knew the testator never put his signature to the will and he ended by saying 
that if the Court considered the will genuine and was prepared to grant probate 
he was willing to act as executor held that this did not amount to a renunaation 
and the executor was entitled to ptobate— KcHiataramieT \ Gavindarayaher 
(supra) Sailabala \ Batdya Noth 32 CWN 729 ( 730) AIR 1928 Cal 580 
110 I C 542 

Withdrawal of renunciation — A renunciation is not effectual until it 
has been recorded and filed and until it has been recorded it can be withdrawn — 

In the goods of Morant L R 3 P & D ISI In the goods of Mamck Lai 35 Cal 
156 That IS a mere inteniton to renounce is not the same thing as actual 
renunciation and until there is actual renunciation the intention to renounce 
may be withdrawn — In the goods of Mamek Lai 35 Cal 156 If there is actual 
renunaation made by a statem.,nt m the Court it cannot be withdrawn — Raghbar 
V Cadodta 110 IC 506 AIR 1928 Lah 470 ( 472) Cadodta v Raghubar 
A.1R 1931 Lah. 746 (748) 

A forltort a renunaatun cannot be withdrawn after probate has been 
granted to a co-executor Thus where on an application by one of several 
executors for probate, ijotic? was issued to th? other^ and one amon^ these 
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persons renounced hjs excculorslup and contested the will but later on after the 
grant of probate to the applicant applied for witlidrawing the renunciation and 
for being appointed executor held tiiat he was too late as the grant had already 
been made — Han Kam \ Ram >SiN|/r 27 CWN 285 AIR 1923 Cal 444 75 
IC 218 

here the renunciation was made by the executor by reason of consultation 
with Uie executors legal adMSers and all parties concerned for the benefit 
of the estate and by reason of this renunciation the other side also withdrew 
her application for letters of administration and then a fresh petition for 
probate was filed by the executor 9 years after the matter had been amicably 
settled and it appeared that a grant of probate would now create doubts about 
the nghts of other per ons dealing with the estate it was held that it was not 
a fit case in which the executor should be permitted to retract his renunnation 
and apply for probate — Brojo Lai v Sbaiajubala 51 Cal 745 (760) AIR 
1924 Cal 864 84 I C 154 

Renunciation by administrator — AlihoJgh secs 229 231 (which deal 
with the subject of renunciation) are applicable only m the case of an executor and 
there is no corresponding provision in this Act with regard to an administrator 
still there is no reason why the prnapte of these s.ctions should not apply to 
an administrator In English law and practice as regards the right of renun 
nation there is no distinction made between the case of an executor and that 
of an administrator and the same rule should apply m Indiu As regards 
withdrawal of renunciation the rule is that a renunciation by an administrator 
cannot be withdrawn without the leave of the Court and he can be allowed 
to withdraw only in a fit and proper case and not merely on the ground that 
he has changed his mind — In ie Manchersa 53 Bom 172 30 Bom L R 1566 
113 IC 402 AIR 1929 Bom 33 (34 35) 

231 If an executor renounces, or fails to accept an Section 18 
Pracedurc weher e.e ^^CUtorsh.p w.thm the time limited 
cutor renounces or fails lOr the acceptance or refusal thereof, Section 195 
wthm time the Will may be pioved and letters of 

administration with a copy of the will 
annexed may be granted to the person who would be entitled 
to administration in case of intestacy 

256 An exccutnx in answer to a atation under action 16 (now section 
229) calling upon her to accept or renounce her executorship stated that she 
was already acting as esecutnx and admuiistenng the estate and that she did 
not consider necessary at that stage to take out probate as she had applied 
for a succession certificate Held that this wras not such an acceptance as was 
contemplated by this section and that on the executrix declining to prove the 
will the District Judge was right m granting letters of administration with the 
will annexed to the sole residuary legatee— A/o/i&<w v Kazsandas 19 Bom 123 

If the legatee is a young woman who has recently been married and has 
received the whole of her legacy under the wnll (and consequently cannot be 
exp cted to take any interest m her father’s estate) would not be a suitable 
person to be granted letters of administration under this section — Gnanamam V 
Rsiiiiadian AIR 1923 ^^ad 797 (798), llO I C 439 
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Grant of administration 
to unncrsal or residuary 
legatees. 


232 When— 


(a) the deceased has made a will, but has not ap 
pointed an cvccutor, or 

(/;) f/ie deceased has appointed an executor who is 
legally incapable or refuses to act, or who 
has died before the testator or before he has 
proved the will, or 

(c) the executor dies after having proved the will, 
but before he has administered all the estate 
of the deceased, 


an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed 
may be granted to him of the whole estate, or of so much 
theieof as may be unadministered 


256A Probate Court, if can construe Will to see whether 
applicant entitled to letters — The probate Court is entitled to construe 
a will m order to see whether the applicant for letters of administration is entitled 
to letters as a universal or a residuary legatee — Sudhtr Chandra v UUart Sundart 
37 C W N 4'?S Bhupait Chatan \ Chandt Choran 39 C W N 390 After Use 
Court has admitted a document to probate the construction and interpretation of 
Its contents ate left to the Chancer> Division But where the question as to who is 
entitled to a grant of probate or of administration (with Will} depends on the 
construction of a wiU the Probate Division may and should construe it to that 
extent — Tustam and Coates Probate Practice 17th Edn at p 432 

257 Grant of administration to universal or residuary 
legatees — before letters of administration with the will annexed may be 
granted to a lesiduary legatee there must be «trict proof of the execution of the 
will — Kuppa^ammal V Ammam 22 Mad 345 (34 d) Where executors have been 
appointed by a will a legatee cannot be allowed to administer the estate of the 
testator unless all the executors refase to act But the Court should not consider 
whether the executors who are willing to act are fit and proper persons for the 
grant of probate — Kanmany Alasiit 24PLR 1912 13IC 171 (172) 

In all cases where no executor is appointed or where the appointed execolor 
fails to represent the testator the residuary legatee if there be one is preferred 
to the next of km and entitled to letters of administration — Thomas v Butler 
1 Ventr 219 The residuary l^tee is the testators choice he is the next 
person m his election to the executor He is entitled to administration in 
preference to other legatees and annuitants — Atkinson v Barnard 2 Phillim 316 
If there are several persons entitled to the residue administration ma> be 
granted to any of them without notice to or consent of the others — Taylor v 
Shore T Jone« 162 

If an executor or administrator dies without having administered the estate 
the duty of canying on the adnumstiation of the estate will not devolve upon 
the deceased executors or admim^rator s personal representative but upon a 
perujn appointed under this section The administrator of an executor is not a 
derivative excc'^ioi—Ramanathan v Ragammal 17 MLT 61 27 IC 849 
(8o7) Similarly the executor of an executor is not the denvatne executor of 
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the original testator— AaiAw Ram v Alliance Bank 30 P L R 326 AIR 1929 
Lah. 516 (547) 116 IC 558 De Souza v Secretary of Slate 12 BLR 423 
So A here an executor dies before fully administering the estate then as between 
the rvsiduar> legatee and the executor of the deceased executor the former is 
tlie preferential claimant for letters ol administration — De Souza v Secretary of 
S’ate 12 BLR 423 

If the executor died during the pendency of the probate proceedings before 
obtaining the probate his widow (legal representative) could not be substituted 
in his place as the right of the executor did not survive to his legal representa 
ti\e — Saraf Chandra v Nam Mohan 36 Cal 799 (800) She can claim letters 
of administration by her own right bat not as representing her deceased husband 
—Ibid 

The universal legatee is entitled to letters of administration with the wrill 
annexed and not to probate — In the goods of Sashee Bhushan 19 Cal 582 
(dissenting from 7 BLR 563) Mekat Ckand \ Lachhmi 73 PLR 1908 A 
probate granted to a univer al legatee by mistake is invalid from the first and 
the person to whom such grant was made cannot be constituted an executor so 
as to be empowered to exerase any of the powers conferred on an executor under 
the Act — Prayag v Goukaran 6 CWN 787 ( 790 791) 

A residuary legatee cannot establish his claim under sec 213 until he has 
obtained a grant of letters of administration with the will annexed under this 
section — Gordhandas v Bat Ranicoover 26 Bom 267 ( 270) 

^Vhere the universal or residuary legatee is a minor administration cannot 
be granted to him (sec 236) but his guardian (eg mother) may be appointed 
administrator during his minority — Janki hocr v Manrakhan 56 I C 841 (Pat ) 
See see 244 Cf Lado Ram s Sibkag Ram 28 P L R 220 AIR 1927 Lah 770 
Where a Hindu testatnx b> her will directed the payment of Rs 50 to the 
priest of the family idol and tl e residue was bequeathed to the idol held that 
the residuary legatee was not the priest but the idol (represented by the shebait) 
consequently tlie shcbait and not the priest was the proper person to apply 
for letters of administration — Kah Krishna v Makhan Lai 50 Cal 233 ( 237) 
27 CWN 411 AIR 1923 Cal 160 72 I C 686 

The grant of letters of administration to the universal legatee is a matter 
of discretion of the District Judge and the High Court will not interfere with 
the discretion exercised by the District Judge unless it is satisfied that discretion 
has been unreasonably exerased— Prasad \ Murli 7 PLT 631 94 
IC 750 AIR 1926 Pat 356 ( 357) 

^Vhcre administration is granted m the event mentioned m clause (c) it 
is called administration de boms non See Section 258 

257A Whole estate — An appbcalion for grant of letters of adminis- 
tration under sec 232 should be of the whole estate A petitioner has no right 
to apply for the administration of a part only or of just so much of the property 
as suits his purpose— AwfccWd V Moltlbai 30 SLR 201 AIR 1936 Sind 150 
165 I C 202 

So much thereof as may be unadmiiustered — The words so much 
thereof as may be unadministercd apply only to d (c) of the section and not to 
llie preceding els. (a) and (b) and adimmstration under the section means 
administration under the authority of a Coait—Kubehand \ Mohlbat 30 S L R, 
201 AIR 1936 Smd 150 16o IC 202 
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233 When a rcsiduaiy legatee who has a beneficial 
n.8ht to odnontstn. invest survives the testator but dies 
tion of representative before the estate has been fully adnii 
le residuary nistcred, his representative has the 

bamc right to administration with the 
will annexed as such residuary legatee 


258 Representative's right to administration — IVhere the 
residuary legatee survives the testator and has a beneficial interest his repre 
sentalivc has the same nght to administration as the residuary legatee himself 
and IS tliercfore entitled to administration in preference to the next of kin of the 
testator or to other legatees — llctditU v Ung/it 2 Phillim 243 Re Thiilwall 
6 Notes of Cas 44 But where the residuary legatee is a mere trustee without 
any beneficial interest it is the ordinary rule of practice in the absence of special 
circumstances upon his death to grant the administration not to his representative 
but to such person or persons as have the benefiaal interest in the residuary estate 
^f/HlefeiKso« V Lawbeit 3 Add 27 CoMssmoIeT v C/iambcTlovnc 2 Cas temp 
Lee 243 

Where a residjary legatee applied for letters of administration with a copy 
of the will annexed but died before he obtained them and his heir applied 
to be substituted in his fathers pla e it was held by the Calcutta High Court 
tliat the nght to a grant of administration was a personal right derived from 
the Court which could not survtie to the present applicant and that he could 
not claim to be substituted m his fathers place but that he might apply for 
a grant of administration on the ground that as he was the heir of his father 
to the residuary legacy he was the person most interested in the estate and 
was now the person primanly entitled to the grant— 7/ari Bhutan v Manmatha 
45 Cal 862 (865) 51 IC 76 But the correctness of this ruling has been 
doubted by the Patna Hi^h Court which observes that if the heir of the resi 
duary legatee is a person pnmanly entitled to obtain letters of administration 
there is no reason why he should be debarred from carrying on the proceedings 
which were started by his father who had died before the letters could be granted 
A d stinctioa has been drawn by the Legislature between the position of an 
executor and that of an administrator under sec 222 probate can be granted 
only to an executor appointed by the will and by no means to an heir of the 
executor but the provision as to persons who are entitled to letters of adminis 
tralion is not so stringent If the heir of the residuary or sole legatee is ad 
mittedly a competent person to obtain letters of administration then if the sole 
legatee has died during the pendency of an appeal against an order refusing to 
grant him administration on the ground that the will has not been proved to 
be genuine his heir ought to be substituted m his place for the purpose of 
carrying on the appeal and obtaining a final adjudication as to whether the will 
IS genuine or not— PAcAni V Manki 9 Pat 698 AIR 1930 Pat 618 ( 620 621) 

128 I C 128 

Where a residuary legatee who was appointed executor died after obtaining 
probate but before the estate was fully administered his son was entitled to 
obtain letters of administration with the will annexed under this section— /« re 
\faiiji Jelha 34 BomLR 606 \IR 1932 Bom 270 (271) 138 IC 712 

The word icprc'cntaWvc is not lestnaed to a legal representative and 
therefore the heir of the executor applymg to the Onginal Side of the High 
Court Bombay under this section is not required to obtain representation 
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according to the procedure followed m the office of the Testamentary Registrar 
regarding a legal representative — /« re Mann Jetha supra 

234 When theic is no cvccutoi and no residuary Section 2i 
Grant of administra legatee or leprescnt-itne of a residuary 
tion where no executor legatee, oi he tlechncs 01 IS incapable Section 19S 
nor residuary legatee nor , , i „ActXof 

representauve of sucli to act, or cannot be found, the person iges 
legatee or persons who would be entitled to 

the administration of the estate of the deceased if he had 
died intestate, or any other legatee having a beneficial 
interest, or a creditor, may be admitted to piovc the will, 
and letters of administration may be granted to him or them 
accordingly 

259 Scope — ^Tlns section applies only lo cases where no executor has 
been appointed or where if an executor has been appointed he declines to act It 
cannot apply where an executor Im been oppomUd The fact that the executor 
IS a minor is not tantamount to saying that the executor declines to act withm 
the meaning of this section It is not a ca<c of declining to act but of inability 
to act and the case of such minor executor is specially provided in sec 244— 

Vtramma', Seshammo 54 Mad 266 AIR 1931 Mad 343 (344) 133 IC 127 
II the residuary legatee declines it is usual to grant administration cum 
tcstamcnla annexe to the next of km — Williams 11th Edn p 381 If the 
executor fails to take out probate and Uiere is no residuary legatee the next of 
km arc entitled to administration with a copy of the will annexed— 

V Buyskes 3 Philltm 531 Where there was no executor nor residuary legatee 
administration with, the will annexed was granted to the legatees in the will— 

Re HtncNe^ 1 Hagg 477 Where a sole cxccutnx and universal legatee had 
not been heard of for forty years the Court granted administration with the will 
annexed to the representative of the next of km of the testatrix— the goods 
of Ley [18921 P 6 If the next of kin declines it the administration may be 
granted to a creditor — Koo^slra \ Buyskes (supra) Snaps v IVebb 2 Cas. 
temp Lee 411 

Where the position taken up by the applicant was that the will was a 
forgery and that the ladies through whom he claimed were in possession not by 
virtue of the will but adversely to the whole estate and had acquired a title to 
the estate by adverse possession held that the applicant was incapable to act 
in the discharge of his duties as administrator — hamala 1 lasad v Muih 7 P L T 
631 94 I C 750 AIR 1926 Pat 356 (357) 

The term residuary legatee m this section docs not include universal legatee 
—Ibid 

Sole beneticiaries, if residuary Icgateer, though not named as 
such — Persons who arc the sole benefiaanes under a will at the date of the 
application for letters of administration may be regarded as residuary legatees for 
the purposes of sec 234 though they may not have been named as residuary 
legatees — Durgapada v Alul Chandra 41 CWN 1204 

Proof of Execution — In an apphcation for the grant of letters of 
administration with a copy of the will annexed the mere fact that in the picas 
taken by an objector there is no catcgoncal dcmal of the execution of the will by 
S— 38 
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the alleged testator is no sufHaent ground for dispensing with the formal proof of 
tlie will as required by law — Tulsan v Payre Lai 38 PLR 930 164 IC 778 

259A Question whether estate already fully administered, if 
relevant — In cases of testamentary sjccession where there is a will and it 
has never been probated the question whether the estate has or has not been 
already fully administered is not relevant and cannot be gone into by the Court 
in dealing with an apphcation for probate or letters of administration In the 
case of Durgapada Bera v Atul Chandra Beta (41 CWN 1204) it was con 
tended that as the estate had been fully administered no grant should be made 
because that would be. merely lending assistance by the Court to a futile proceed 
ing {Laltt Chandra \ Baikunlha Nath 14 CWN 463 In the goods of Nursing 
Chundcr Bysack 3 CWN 635 Lakshmt Naram v Nanda Ram 9 CLJ 116 
Prosonno Kumari V Ram Chandra 17 CLJ 66) Their Lordships (Henderson 
and Biswas JJ ) observed in the judgment But none of these cases is in point 
Here we have got to deal with a ca e where a person left a will the question is 
whether probate or letters of administration with the will annexed ought to be 
granted In some of the cases to which I have just referred there were no w'llls 
and the question was whetlier a person was entitled to a grant as a matter of 
right even though it was found that the estate had been fully administered as 
on intestacj The learned Judges very nghtly pointed out that in such a case 
It was the duty of the Court m granting letters of administration to consider 
whether there was any estate left to administer In some of the other cases 
probate or letters of administration with a cop> of the will annexed had already 
been granted and then >ears after applications were made on behalf of the 
executor or the administrator for permission to alienate pait of the estate under 
sec 90 of the Probate and Administration Act V of 1881 In dealing with such 
applications the Court went into the question as to whether or not there was 
any estate still left to administer and where it was found that there was none 
the permission was refused An elective answer to Mr Boses argument 
is furnished by the decision of this Court in the case of Adwait Ch Mondal v 
Krishna Dhone Sarhat (21 CWN 1129) to which I drew his attention dunng 
argument That was a case exactly m point except that instead of being an 
application for letters of administration with the will annexed the application 
was for probate This however would not make any difference m principle In 
this case the application was opposed on the ground that the will was not genuine 
and s condly that there was no estate left to be administered As regards 
the second point it was contended on the authontj of the case of LaUt Chandra 
Choudhury v Baikunlha Nalh Choudhury (14 CWN 463) and the other cases 
some of which I have already mentioned m that connection that no letters of 
administration ought to be granted Mr Justice Chatterjee pointed out very 
nghtlj if I may say so with respect that the cases of In the goods of Nursing 
Chundcr B)sack (3 CWN 635) and Lalit Chandra Choudhury v Baikunlha 
Nath Choudhury (14 CWN 463) related to applications for letters of adminis 
tration m case of intestate succession and said that m such a case it was the 
duty of the Court in granting kUers of administration to consider whether the 
estate had or had not been fuU> administered. 

No Limitation — Applications for probate or letters of administration 
with the will annexed (as well a» applications for revocation of probate or of 
letters of administration) arc not governed by the law of limitation Long deby 
in making an application for pn^te or for letters of administration with the 
will annexed is no doubt a circumstance which may be properly taken into account 
in determining the question of the genuineness of the will but that is about the 
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only purpose for which it is relevant in such a proceeding Cases are not unknown 
in the reported decisions where probate or letters of administration have been 
granted many years after the death of the testator — In the matter of the petition 
of Ishan Chunder Roy 6 Cal 707 Khagesuar v Somestiar 33 CLJ 382, 
Durgapada v Atul Chandra 41 C W N 1204 

235 Letters of administiation with the will annexed Section 2: 

^ , shall not be granted to any legatee 

Citation before grant .1 ® 1 j ,, 

of administration to Other than an universal or a residuary Section u 
legatee other than uni legatee, until a Citation has been issued 
versa or resi uary published in the manner herein- 

after mentioned, calling on the next of-km to accept or 
refuse letters of administration 

260 The principle is that where a parly has a prior title to a grant he 
must be cited before administration is committed to any other person (In the 
goods of Barker 1 Curt 592) Therefore the executor if there be one must 
be ated before i grant to a residuary legatee (sec sec 229 ante) a residuary 
legatee before a grant to a specific legatee and so on through all the gradations 
of priority So if there is a testamentary disposition without an executor the 
party m whose favour the disposition is made must cite the next of km before he 
can have administration (um teslamenlo annexe — WrIUams 11th Edn p 382 
This section is intended to protect the possible right of the next of kin to 
the adnunistration of the estate where no executor has been appointed and 
where the application 1$ made by a specific legatee se by a legatee other than 
an universal or a residuary legatee But even m the case of an application by an 
universal or a residuary legatee this section does not relieve him from the 
obligation to call upon the reversioners and to give them an opportunity of 
protecting their vested interests m the reversion— Pnya Nath v Sailabala AIR 
1929 Pat 385 (387) 

236 Letters of adininistration cannot be granted to Section 13 

To whom adminis person who is a minor or is of 

tration may not be unsound mind UO} to any association of Section 18 
individuals uukss it ts a company which 
satisfies the conditions preset ibed by rules to be made by the 
Piovmcial Covet nment m this behalf 

Changes — ^The words nor unless the deceased was a Hindu Muham 
madan Buddhist Sikh or Jama or an exempted person to a married woman 
without the previous consent of her husband wluch occurred after the word 
rmnd have been oimtted by the Indian Succession Amendment Act, XVIII of 
1927 A similar amendment has been made m see 223 Probate or Letters of 
Administration can now be granted to a Chnstian marned woman without the 
consent of her husband For SlaUment of Objects and Reasons see Notes under 
sec 223 

The words nor to any Governor General m Council in this behalf — 
were added b> Act XVII of 1931 The words Provincial Government have 
been substituted for Gov emor General in Counal by the Government of India 
(Adaptation of Indian Laws) Order, 1937 
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Scciion203 
Act \ of 
18G3 

Section 2 J 
Act V of 
1881 


2G1 Minor In rr hhtwnjia n 21 Cal 911 tiled at p 5 anU A 
».fjia of of idninistntum lo i ninor is a nullity and uill be vt a-idc— 

rih laifltllc \ T,bMti t>l*I r Wl \IK 1925 l3t 323 8oIC 92 Ma 
\ lioi. Min 12 ilurUT 27 50 IC, 32lj Ma Shan % Ua Chi 10 UurLT 
ISI MIC US vciNiSoIC 811 oud tinder sec 232 


cffAPinR n 

Ol I IMITl I) (jICWTS 
Ctanfi Itnutcd in dniation 

231 WIkii 1 will Ins been lost or mislaid since the 
icstitors dcaih. or has been destrojed 
“ '>y "ront; or icciciciit ind not by anj 
act of the testator, and a copy or the 
draft of the w ill has hten preserved, pi ohatc may be granted 
of such copy 01 draft limited until the original or a properly 
authcntrcatctl c«p> o/ it is produced 

262 Probate of lost Will — If it is sJioun that a ^vlll was in the 
po&scssion of the testator till the time of his death but \sas not found after his 
death the question arises Can tlic loss be referred to the presumption of rctocation 
by the testator himsclP It has been said that such a question is to be decided 
more or less upon the circumstances of cad) ease It cannot be laid dotvn 
as 3 rule of law that under such and such circumstances a presumption should 
be made that the will was retoked b> the testator Under this section it 
must be prosed that the will was in existence after Uie testators death and 
has been lost or mislaid since his death Where at the time of execution of 
the will the testator had no son but a son was bom to him after the will and 
there was no proof that the will was in existence at the time of his death and 
It was lost or mislaid after that esent the presumption was that the will must 
have been revoked by the testator and probate was refused — Efan v Podat 
55 Cal 482 110 I C 283 AIR l‘»28 Cal ^ (309) AYhere a will had been 
dul> and validly executed but it was not forthcoming after the testators death 
and the circumstances were such as not to raise any presumption of revocation 
but rather to show that the will might have been mislaid by the person interested 
in destroying the will it may be proved by means of a certified copy and 
under this section on the strength of the copy letters of administration may 
be gianted limited until the onginal will is produced — Anuar Hosscin v Secretary 
of State 31 Cal 885 (894) 8 CWN 821 

On an application for probate of a copy or draft of a will lost since the 
death of the testator the executor must prove (i) the due execution of the 
original will (ii) that it had been m existence since the testators death and 
has be n lost and (hi) that the cqpy is a true one— Tnif <£ Coote 13th Edn 
117 Where a will has been lost and evidence of its contents is supplied by 
the production of a draft and of the parol testimony of persons who had read 
the will the parol evidence may be placed side by side with the draft, and out 
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of thep the Court will extract the contents of the will to be proved— Swrls \ 
Burls L R 1 P & D 472 

The words since the testators death qualify only the verb mislaid and 
have no reference to lost Probate will be granted under this section whether 
toe will i!> lost bifoie or after the testators death It is not necessary under 
this section to prove Uiat the will was in e.xistcnce up to the time of the testators 
death — Saral Cliaiulia \ Golap Sundan 18 CWN 527 21 I C 121 But see 
55 Cal 4S2 above 

238 When a will has been lost or destroyed and no 
Probate of contents of copy has bccll lindc nor the dl aft pre- 
lost or destroyed will seived, probate ina) be granted of its 
contents if they can lie established by evidence 

263 Contents of lost will may be proved by secondary evi< 

dence The contents or substance of a testamentary instrument may be 

established though the instrument itself cannot be produced upon satisfactory 
proof being given tliat the instrument was duly made by the testator and was 
not revolscd by him Thus if a will duly executed is destroyed m the life 
time of the testator without his knowledge it may be pronounced for upon 
satisfactory proof of its having been so destroyed and also of its contents — 
Trciclion v Trtielian 1 Phillim 149 The contents of a los* will like those 
of any other loot instrument may be proved by secondary evidence and the 
Court will grant probate of the will so proved — Sugden v Lord St Leonards 1 
P D 154 The contents of a lo t will may be proved by the evidence of a single 
witness though interested whose veracity and competency arc unimpeached— 
Ibtd 

This IS an enabling section There is nothing m it to prevent a Court from 
following the ruling of the Courts of England as to grant of probate of a part 
of the will Following the principles of English law it may be said that vvliere 
the contents of a lost will are not completely proved probate can be granted 
to the extent to which tliey are proved— Acdor Nath v Saro;i«i 26 Cal 634 
3 CWN 617 

239 When the will is in the possession of a person 

Probate of copy trhere ““‘of the province m which 

onginai exists. application for probate is made, who 

has refused or neglected to deliver it 
up, but a copy has been transmitted to the executor, and it 
IS ncccssaiy foi the interests of the estate that piobate should 
be granted without waiting for the ai rival of the original, 
pio])atc may be granted of the copy so transmitted, limited 
until the will oi an authenticated copy of it is produced 

240 Where no will of the deceased is forthcoming, 

Admimctrabon pnU “> Relieve that there 

will produced IS a Will in existence, letters of adini- 

nistiation may be granted, limited until 
the will or an authenticated copy of it ts produced 


Section 209 
Act X of 
1865 

Section 25 
Act V of 
1881 


Section 210 
Act X of 
1865 

Section 26 
Act V of 
1881 


Section 211 
Act X of 
I 860 

Section 27 
Act V of 
1881 
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Section 212 
Act X of 
1865 

Section 28 
Act V of 
1881 


264 \Shcre a vill proved to have been m existence after the tpstators 
deal}) IS accidentally lost and the contents unknown the Court may grant 
letters of administration limited until the original will be found — In the goodi 
of Campbell 2 Hagg 555 In the goods of Wright {1893J P 21 

Giants for the use and benefit of othas having ught 

241 When aii> executor is absent from the province 

Admm,st,ai.on »ith <» "'hich application IS made, and there 
Will annexed to attorney is no executor Within the province will- 
of absent executor letters of administration, 

with the will annexed, may be granted to the attorney or 
agents of the absent executor, for the use and benefit of his 
principal limited until he shall obtain probate or letters of 
administration granted to himself 

265 Attorney or agent — Section 212 of the Act of 1865 uses the 
word attorney section 28 of the Act of 1881 uses the word agent Both words 
are used in the consolidated Bill — Notes on Clauses The same remarks apply 
to sections 242 243 248 and 249 

As the Presidency of Bengal does not include the PHinjab the High Court 
ot Calcutta was held to have no power to giant letters of administration to the 
attorney of the executor of a deceased person m respect of assets situate in the 
Punjab— /n the goods of Duncan 1 BLR OC 3 But it has authority to 
grant letters of administration re such assets to the Administrator General — 
Ibd 

A British subject died in England possessed of property in England and 
in India leaving a will of which he appointed 4 persons as his executors in 
England and W D his executor in India \V D renounced probate Held 
that the attorney of his Engli<h executors was entitled to apply m India for 
letters of administration and the English executors were intended by the testator 
to have power of admimstenng his assets in India as well as in England — In 
the goods of Leckie 15 B L R App 8 

Both under this section and sec 242 it is necessary that the attorney 
applying for letters of administration should be within the junsdiction of the 
Court — 7f( the 4 BLH App 49 

But where the application is made to a High Court it has been stated that 
since the grants by High Court have operation throughout India it is sufficient if 
the attorney resides at the time in some place in British India though outside 
the jurisdiction of the High Court — la the goods of Cautley 28 P R 1883 

In an application under this section by a person holding a power of attorney 
from the executor it is not necessary to prove by affidavit or otherwise the 
identity of the person executing the power of attorney with the person named as 
executor in the will If the power of attorney has been executed before and 
authenticated by a Notary Pubhc the authentication of the Notary js to be 
treated as equivalent to an afhdavit of the identity of the executant — In the goods 
of Mylne 33 Cal 625 (628) 

The administration granted to the attorney ceases and expires on the return 
of the executor— In the goods of Cassidy 4 Hagg 360 So also the letters of 

administration cease to be of any force on the death of the executor Webb v 

htiby 7 De G M & G 376 
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242 When any person to whom, if present, letters of 
Admimstrauon with admiiiistiation, With the will annexed, isss 
wjU annexed to attorney mig'ht bc granted, IS absent from the 
preSu"\S" be^°cn^ province, letters of administration, with i^i “ 
iiUed to administer the. will annexed, may bc granted to 
Ins attorney or agent, limited as ineiitioiied in section 241 


243 When a person entitled to administration in case Sectmn2i4 
of mtestac> is absent from the pro-f^ 5 ^°^ 
tom'^5°^rffit" vmcc. and no person equally entitled |e^on30 

entitled to administer in js willing to act, letters of administra- 
case of intestacy granted to the attorney or 

agent of the absent person, limited as mentioned m section 
241 

266 If a sharer in the estate is present m the pro\ince and is willing 
to act a limited grant of letters should not be made under this section to the 
attorney of the absent sharer in the estate— £soo/ Ebrahtm v E^oof Sulaman 
8 BurLT 103 26 I C 743 


244 When a minor is sole executor oi sole residuary Section 215 
Ad^mstrafo:. dunnj legatee, letters of administration, with 
minonty of sole executor the Will annexed, may be granted to the Section 31 
or residuary legatee. guardian of such minor or to such 

other peison as the Court may think fit until the minor has 
attained Ins majotity, at which peiiod, and not before, pro- 
bate of the w ill shall be granted to him 

In ^lew of the wider scops of the Bill the language of section 31 of Act 
V of 1881 has been followed te the words has attained his majority have 
been substituted for the words shall have completed the age of 18 >ears — 
tVoies on Cfauses 

267 This section is in consonance with the Engli<di law which lays down 
that if an infant be appointed sole executor he is altogether disqualified from 
exercising his office during his mtnonty and admimstration cum testamento 
annexo shall be granted to the guardian of such infant or to such other person 
as the Court shall think fit until sudi infant shall have attained the age of 
majonty This sort of administration is called administration durante mmore 
aelate 

If the minor is the sole executor or the sole residuary legatee administra 
tion cannot be granted to him (sec 236) but his guardian may be appointed 
administrator during his minonty See Lado Ram v Sibkag Ram 28 PLR 
220 AIR lP27Lah 770 102 I C 394 BIwg Mol v Malik AIR 1931 Lah 
229 (231) 131 IC 339 

It should be noted that the guardian may be granted letters of administration 
with will annexed but not probate — Bhag Mai v Afahk supra 

If there are several executors and one of them is of full age no admimstra 
tion of this kind ought to be granted because he who is of full age may act as 
executor— Pigel and Cascotngns case Brownl 46 Foxuist v Tremaine 1 Mod 
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17 {per fwisden J ) So al&o if the minor is not the sole residuary legatee 
letters cannot be granted to his guardian — Bkagwati v Bahurta 5 PLJ 347 
IPLT 304 57 I C 583 Ma Sato v Ma Thit 6LBR 118 18 I C 187 

Where the guardian is an unfit person it is m the discretion of the Court 
to giant administration to such other person as it thinks fit Thus where the 
guardian who v as tlie grandfather of the minor was very old administration 
\ as granted to an unde he giving full justifying secuntj — In the goods of 
Etvtng 1 Pagg 081 So also administration was not granted to a person who 
was very poor though he was the guardian and next of kin of the infant — 
Ha ers v Haters Barnard Ch C 23 

An admimstrator durante mtnore aetate has all the powers of an ordinary 
gvneral adninistrator The Lmit to his administration is no doubt the minority 
of the person but there is no other limit He is an ordinary administrator 
he IS appointed for the very purpose of getting in the estate paying the debts 
and selling the estate in the u^ual way and the property vests in him — per 
Jessel M R m Re Cope 16 Ch D 49 52 

Where probate was granted limited during the minority of the legatee who 
\ as given a life estate but since then considerable time (14 years) has elapsed 
during which the legatee has died the executor is functus o^cw and if he still 
retains possession of the estate he is in the position of a trustee — Hand Ktshore 
V Pashupatt 7 Pat 396 108 I C 323 AIR 1928 Pat 348 (349) The proper 
remedy of the present heir of the testator is to file a suit in the Civil Court for 
the administration of the estate— find 


Section 216 
Act X of 
1865 

Section 32 
Act V of 
1881 


245 When there are two oi more minor executors 
_ _ . and no executor who his attained 

Administration dunne . . , 

minority of several exe majority, or two or inoie residuary 
cutors or residuary lega legatees and no residuary legatee who 
has attained majority, the grant shall be 
limited until one of them shall have attained Ins majoi ity 


The wording of section 32 of Act V of 1881 has been followed as it covers 
both cases — Report of the Committee 

268 If admini«traUon be granted dunng the minority of several infants 
it determines upon the coming of age of any one of them Thus if there be 
several infant executors he who first attains the ag? of majority shall prove 
the will and may execute it — Williams Ilth Edn Vol I p 398 So also if 
one of the several infants dies before he comes of a e this does not put on 
end to the administraUon — \nonymous Brown! 17 Jones \ Strafford 3 P 
Wnis 89 


Section 217 
Act X of 
1865 

Section 33 
\ctVof 
1881 


246 If T sole executor or a sole iiniversTl or residuary 
Adm.mstn>l.on lor use l<-Kilcc or 1 person uho would l)c Solely 
and benefit of lunatic or tlltltlcd to the CStTtC of the intCStalC 
according to the rule for tlic distriljution 
of intcstTtLS estates applicable in the case of the deceased, 
IS a minor or lunatic letters of administration with or with 
out the will anne\e(l as the case maj be, shall be granted to 
the person to whom the care of Ins estate has been coin 



Sec 2461 


tHE INDIAN SUCCESSION ACT 


305 


nutted by competent authority, or, if there is no such person, 
to such other person as the Court may think, fit to appoint, 
for the use and benefit of tlie minor or lunatic until he 
attains majority or becomes of sound mind, as the case 
may be 

Section 217 of the Act of 1865 docs not deal with the case of minors 
secUon 33 of the Act of 1881 does As it appears to be merely casus omtssus 
and the provision is m accordance with actual prattice the language of section 
33 of the Act of 1881 has been adopted — Notes on Clauses 

269 II Ihe person appointed sole executor or he to whom in case of 
intestacy the right to administration has devolved under the statutes be within 
age administration must be granted durante mtnoie aetate — Williams (11th 
Edn) p 392 

So also if the executor be disabled from acting as when he becomes lunatic 
or incapable of legal arts then on the pnnciple of necessity there shall be a 
grant of a temporary administration with the will annexed — Htlh v Mtlls 1 
Salk 36 Where a sole executor or administrator becomes a lunatic it is the 
ordinary practice of the Court to make a limited grant to his Committee, for hts 
use and benefit during his lunacy— /« the goods of Phtihps 2 Add 336 (note) 
In the goods of Cooke (1893] P 69 Where one of three executors who had 
proved the will subsequently became of unsound mind the Court on the appli 
cation of others revoked the grant and made a fresh grant of probate to the 
applicants reserving power to the lunatic m case he should become of sound 
mind and apply to join in the probate — In the estate of Shaw [1905] P 92 

It will be noticed that while this Act makes special provisions for a minor 
or lunatic there is nothing in the statute that takes away administration from 
a disqualified proprietor (provided the disqualified propnetor is not a minor 
or lunatic) and gives it to the manager of the Court of Wards. The manager 
has large rowers of management over the estate of the proprietor but there is 
nothing m the Act that entitles him as such manager and by virtue of his office 
to apply for letters of administration to the estate of the deceased in which the 
disqualified propnetor may have a large interest But the Court is entitled to 
grant administration to the manager ol the Court of Wards as a person coming 
within the description of sudi person withm the meaning of section 254 — 
Bkagwatt V Bahuna Ramsakhi 5 P L R 347 1 P L T 304 57 I C 583 (586 
587) 

If the executor is a lunatic an admmistrator is appointed until he (execu 
tor) becomes of sound mind And therefore if the lunatic executor recovers 
his sanity he should be granted probate of the will— Bonny v Edwards 12 O C 
390 4 IC 781 (784) 

An administrator appointed under this section possesses all the powers 
conferred by this Act on an ordinary administrator (see Notes under sec. 314) 
so creditors dealing with an admimstrator appomted under this section are in 
the same position as persons advancing money to an ordinary administrator 
appointed under some other section of the Act— Bonny v Eduards 12 OC 390 
4 IC 781 (785) 

Before a grant can be made under this section it must be shown that the 
minor or minors for whose benefit the grant is to be sought are solely entitled 
to the estate of the deceased If there are other persons entitled to the estate 
S-39 
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joiitlly tilth the miHots an application under this section is not maintainable— 
In te I cshianltbai 31 BoiaLR 990 AIK 1929 Bom 397 (398) 

270 Procedure — Hil guardian of the minor before he applies for the 
crant of letters of administration to himself for the use and benefit of the minor 
must (,ct himself dul) appointed as guardian for the purpose of applying for such 
grant and the application for such grant is to be made in the name of the 
guardian sshen so appointed and not in the name of the minor— In the soods of 
iViio;ini 31 Cal 705 Bhaconali \ Bahuna Ramsakbt supra Vtiamma v 
Srsbamma 51 Mad 256 AIK 1931 Mad 313 (3-1-1) 132 IC 127 

The procedure to be followed under this section is this There should be 
two applications one for the appointment of a proper person to represent the 
lunatic (or minor) and anotJitr for the grant of letters. If however there is 
only one application t« for the grant of letters the procedure is no doubt 
defective but it docs not affect the merits of the case— Afn Chu v hyaw 
Maung AIH 1933 Kang 128 (129) 144 1C 821 

W hen an application is made under this section for letters of administration 
for the use and benefit of a minor the Court should follow the provisions of 
sec 247 for the preservation and protection of the deceaseds property^ espc 
ciaily when such propertv is in jeopardy being perishable or otherwise instead 
of enforcing the provisions of sec 492 C P Code 1882 ( 0 39 r 1 of the 
Code of 1908) which has been enacted for purposes other than what sec. 247 
contemplates — Madhavtao v Maniklal 2 Bom L I? 797 

Section 218 247 Pending any suit touching the validity of the Will 

^ deceased person or for obtaining 
Swtion 34 Administration pendente qj. yc\ okiiig any probate or any grant of 
letters of administration, the Court 
may appoint an adniinistrator of the estate of such deceased 
pel son, who shall have all the lights and powers of a general 
administrator, other than the right of distributing such estate, 
and every such administiator shall be subject to the imme- 
diate control of the Coui t and shall act under its direction 

271 Before grantin'' admimstnition pendente hte the Court has to be 
satisfied in the first place that there is a bona fide suit pending touching the 
-validity o{ the wvtt o( the deceased — Pewdwtawg v Dwatkadas 35 BoihLR 7QQ 
AIR 1933 Bom 342 (343) 146 I C 621 The Court of Probate would grant 
administration pendente hte in all cases where necessity for the grant is made 
out and this is so because v hile the Jiit is pending there is no one legally 
entitled to receive or hold the assets or give discharges — BeUeui v Belleiv 4 
Sw & Tr 58 Bundabanv Sureshioar lOCLJ 263 2 IC 178 (185) 

But the appointment of an administrator pendente hte does not follow as 
a matter of course whenever htigation is pending Before granting adminis 
Iration pendente Itle the Court, nnist be satisfied as to the necessity of such an 
administrator and the applicant is required to show for instance that it is 
necessary for the preservation of the estate for receiving rents interest or divi 
dends on shares and that no fit and proper person is in a position to discharge 
these offices — HoneU \ Witts (1866) 1 P & D 103 Bhutan Mohim v Ktran 
bala 13 C L J 47 9 I C 215 (216) Jogendra v AUndia 13 C L J 34 2 I C 
638 (639) Pandurang v Dwatkadas 35 BomLR 700 AIR 1933 Bom 342 
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(344) 116 I C 621 Where there is no question as to the fitness of the person 
who lias been appointed executor by the will and who can discharge the 
functions of an administrator the Qiurt should refuse to appoint an adrainis 
trator pendente Itte — /agendra v Atmdra supra Mortmer v Pauli (1870) 
2 P & D 85 Pandurang v Duarkadas supra It is manifest from the language 
used m this section that the Court has a discretion m the matter of appomting 
an administrator pendente Itte But the exercise of this discretion must be 
judicial and not arbitrary that is arcumstanccs must be established which 
justify the appointment of sucli an administrator It cannot be affirmed as an 
inflexible rule that whenever there is a suit to-ching the validity of the will or 
for obtaming or revoking any probate or grant of administration it is obligatory 
upon the Court to appoint an adrmmstralor under this section — Bhuban Mohtnt v 
hiranbala supra Jogendra v Atmdra supra The Court will appoint an ad 
ministrator pendente lite where various suits are pending in different Courts 
and the estate is of considerable value and extent for the preservation of which 
proper arrangement should be made — Pandurang v Dwarkadas supra Brtnda 
ban V Surcs/mer supra And the Court will appoint an administrator pendente 
lite even though a receiver may have been appointed by the Court of Chancery 
m a suit pending between the same parties and affecting the same property as 
the testamentary or administration suit — Ttchborne v Tichborne (1869) LR 
I P 8. D 730 The Court will appoint such an administrator in all cases where 
Uie Court of Chancery would appoint a receiver— 5d/e«> v Bellew (1865) 
4 Sw & Tr 58 (61) The position of an administrator pendente ble is similar 
to that of a receiver with this distinction that the administrator represents thq 
estate for all purposes (except distribution) whereas the receiver does not repre 
sent the estate nor the parties but simply holds the estate for the benefit of the 
successful litigant— Pandurang v Dwarkadas 35 Bom L R 700 AIR. 1933 
Bom 342 (343) 146 IC 621 A/eer a Kuralulain v Broughton 1 CWN 336 
(338) See also Gout Mam v Baroda 44 I C 657 (Cal ) 

Apart from the Indian Succession Act the Court has general jurisdiction 
to appoint a receiver m any case in % hich it may appear just and convenient 
to do so Such an appointment cannot be claimed as of nght merely because 
the proceedings are contested but whenever there is a bona fide dispute and a 
case of necessity has b cn made out the Court, viv its discretion generally makes 
the grant — Pandurang v Duarkadas 35 BomLR 700 AIR 1933 Bom 342 
(344) 146 IC 621 

The Court has power under this section to appoint an administrator in 
contested testamentary and adimiustration suits on the application of a person 
who is not a patty to the suit Thus m an administration suit which was 
likely to be protracted the Court apjxiintcd an administrator pendente Ute at 
the instance of a creditor who was not a party to the suit — Ttchborne v Tick 
borne (supra) In the goods of Etatts 15 PD 215 In the estate of Cleaver 
119051 P 319 

A person who is one of the litigating parties ought not to be appointed 
administrator pendente lite The Court should appoint an impartial person 
eg & Court receiver v?ho is indep ndent of and bound to be indifferent between 
the contesting parties — Pandurang v Duarkadas supra 

The duties of the administrator pendente hie commence from the order of 
appointment and if the decree in the action is appealed against do not cease 
until the appeal has been disposed ol— Taylor v Taylor 6 PD 29 Even the 
fact that the executors have taken possessiwi does not take away the jun 
diction of the Court to appoint an admimstrator during Jie pendency of the 
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appeal—Pramj/o Bala v JyotmdTa 28 CWN 576 (578 579) AIR 1924 
Cal 631 83 I C 597 In the absence of any appeal the functions of an 
administrator terminate with a decree pronounced in favour of the will and do 
not continue until the executors obtain probate — Wteland v Bud {1894] P 262 
Radktka Mohan v K S Bonnerjee 10 CIV N 566 If after the termination 
of his appointment he ointinues to intermeddle with the property in the same 
way as he did prior to such termination he can be sued as a guast executor 
de son tort — KshiUsh v Radhtka 35 Cal 276 ( 279) 12 CWN 237 So also 
the mere fact that the admimstrator pendente Itte may have been discharged 
from further acting as such administrator on passing the accounts in the testa 
mentary jurisdiction does not operate as a discharge so as to bar a suit for 
account brought m the general junsdiction of the Court — hhitnh Chandra v 
Osmond 39 Cal 587 (597) reversing 15 CWN 832 

The heir at law of the testator can maintain a suit for admimstrabon 
against the administrator pendente Me (appointed during a contentious probate 
case) even though the probate proceedings have not been determined— il/cma 
Kuratul am v Broughton 1 C W N 336 (338) 

If an applicant for letters of administration applies to the Court for an 
injunction to restrain the other party from alienating the properties the applica 
tion IS misconceived because the proceeding for letters of administration is not 
a sutt and the provisions of O 39 r 1 C P Code are therefore inapplicable 
to such a proceeding The proper procedure is to apply for the appointment 
of an administrator pendente Me under this section When such an application 
has been made the Court may in any case of necessity grant a temporan^ 
injunction restraining the person m possession of the deceaseds property from 
alienating it either m the exerose of its inherent power or under 0 39 r 7 of 
the C P Code — Nuode Baram v Chamatkarmt 19 CWN 205 (207) 27 
IC 617 

Grants for special purposes 

Section 219 248 If an executor is appointed for any limited 

j purpose specified in the will, the pro- 

Sertion35 shall be limited to that purpose, 

and if he should appoint an attorney 
or a^jent to tal e administration on his behalf, the letters of 
administration with the will annexed shall be limited 
-iccordingly 

272 The Court may grant a limited probate where the testator has 
limited the executor And it is laid down that if a man makes and appoints 
an executor for one particular ifung only as touching such a statute or bond 
and no more and makes no other executor he dies intestate as to the residue 
of his estate and as to this ^locality only shall have an executor and must have 
the will proved— II d/iamr (11th Edn) p 295 

The same will may contain the appointment of one executor for general 
and another (or limited purpose — Lynch \ Brllou 3 Phillim. 421 

In order to decide whether the grant is limited m character or untimilcd 

the Court mu t see the will not for the pjipose of construing the will but for 

the purpose of finding out whether the Distnet Judge did make a limited 

grant to the executor or an unhruted one Tlius, where the plaintiff was 
appointed to look after the testatrix s punor daughter and to look after the 
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estate on her behalf until her death it was held that the administration did not 
come to an end after the death of the legatee (daughter) if at that time there 
was any debt due to the estate still unreahsed Realization of the debt due 
to the testator is a statutory power and must remain in the executor unless 
the will in some \ ay curtails that power As that power was not curtailed 
by the will in this case the grant of probate ^ as not a limited one and the 
executor was entitled to maintain a suit for the recovery of the debts due to 
the estate of the testator even after the death of the sole legatee— Kafoo v Bibt 
Ramzo 2 PLT 30o 60 I C 350 (351) 


249 If an executor appointed generally gives an 
authority to an attorney or agent to 
Administration with prove a Will on his behalf, and the 
SiS^purpS^^ authonty is limited to a particular 
purpose, the letters of administration 
with the will annexed shall be limited accordingly 

Curiously enougli both section 36 of the Act of 1881 and section 220 of 
the Act of 1865 use the word attorney It would appear a drafting sbp m 
the Act of 1881 and the words or agent have been added —Notes on Clauses 


250 Where a person dies, leaving property of which 
. - , , 1 * j he was the sole or surviving trustee, or 

to property in which m which he had no beneficial interest 
SS on his own account, and leaves no 

general representative, or one who is 
unable or unwilling to act as such, letters of administration, 
limited to such property, may be gianted to the beneficiary, 
or to some other person on his behalf 

The language of section 37 of the Act of 1881 has been adopted but there 
is no change m the sub tance — Notes o/i Clauses 

273 Where property is dedicated to an idol Uie idol being the cestui 
que trust is a beneficiary within the meaning of this section— y?an;jl Stngh v 
Jagannalh 12 Cal 375 

This scwLon IS intended to apply only to property in which the deceased 
person had ownership so as to constitute it a portion of his property although 
he held it in trust A Mohant is not the owner of the property of the viulb 
and on his death a per^n claiming to be his successor in office cannot apply for 
administration in re pcct of the truth property— /ifr Lai v /agamokan 16 CW N 
798 {800 SOI) 16 IC 453 

A person obtaining a limited grant under this section does not by virtue of 
It acquire nor has he power to dispo e of any interest outside llie limits of 
that grant Hence \ here a person has conveyed to him by the husband the 
property which stands in the name of his deceased wife and such person obtains 
a limited grant to the estate of the deceased under this section he cannot by 
virtue of that grant convey the nghls which the bars of the deceased have in 
the property— Dc SiJia \ De Stlta 5 BonLR. 781 (on appeal from 4 Bom 
L.R 819) 


Section 22( 
Act X of 
1865 

Section 36 
Act V of 
1881 


Section 22' 
Act X of 
1865 

Section 37 
Act V of 
1881 
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Section 219 
Act X of 
1865 

Section 35 
Act V of 
1881 


appeal— Prami/a Bala \ Jyottndra 28 CWN 576 (578 579) AIR 1924 
Cal 631 83 I C 597 In the absence of anj appeal the functions of an 
administrator terminate with a decree pronounced in favour of the will and do 
not continue until the executors obtain piahats—Wte’and v Bird [1894] P 262 
Radhtka Mohan v K S Bonnerjee 10 CWN 566 If after the termination 
of his appointment he continues to intermeddle with the property m the same 
way as he did prior to such termination he can be sued as a quasi executor 
de son torl—Kshitisk \ Radhtka 35 Cal 276 (279) 12 CWN 237 So also 
the mere fact that the administrator pendente hte may have been discharged 
from further acting as such admimstrator on passing the accounts in the testa 
mentary jurisdiction does not operate as a discharge so as to bar a suit for 
account brought in the general junsdiction of the Court — hhttish Chandra v 
Osmond 39 Cal 587 (597) reversing 15 CWN 832 

The heir at lawr of the testator can maintain a suit for administration 
against the administrator pendente Itte (appointed dunng a contentious probate 
case) even though the probate proceedings have not been determined — Meet a 
Kuratul atn V Brouskton 1 CWN 336 (338) 

If an applicant for letters of administration applies to the Court for an 
injunction to restrain the other party from alienating the properties the applica 
tion IS misconceived because the proceeding for letters of administration is not 
a suit and the provisions of O 39 r I C P Code are therefore inapplicable 
to such a proceeding The proper procedure is to apply for the appointment 
of an administrator pendente hte under this section When such an application 
has been made the Court maj in any case of necessity grant a temporary 
injunction restraining the person in possession of the deceaseds property from 
alienating it cither in the exercise of its inherent power or under 0 39 r 7 of 
the C P Code — Nitodc Batam v Chamothannt 19 CWN 205 ( 207) 27 
IC 617 

Grants for special pm poses 

248 If an executor is appointed for any limited 
purpose specified m the will, the pro- 
bate shall be liinited to that purpose, 
and if he should appoint an attorney 
or ajjent to tal e administration on his behalf, the letters of 
administration, with the will annexed, shall be limited 
accordingly 

272 The Court may grant a limited probate where the testator has 
limited the executor And it is laid down that if a man maizes and appoints 
an executor for one particular thing onlj as touching such a statute or bond 
and no more and malwcs no other executor he dies m’estate as to the residue 
of his estate and as to this spcoality only sliall have an executor and must have 
the will proved — Wtlltams (lllh Edn ) p 295 

The same will may contain tlie appointment of one executor for general 
and another for limited purpose — Lynch v Bellow 3 Phillim. 424 

In order to decide whether the grant is limited in character or unlimited 
the Court mu t sec the will not for the purpose of construing the will but for 
the purpose of finding out whether the District Judge did make a limiUd 
grant to the executor or an unlmuted one. Thus, where the plaintiff was 
appointed to look after the testatrix s minor daughter and to look after Ui? 
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estate on her behalf until her death it was held that the admimstration did not 
come to an end after the death of the legatee (daughter) if at that time there 
was an> debt due to the estate still unrealised Realization of the debt due 
to the testator is a statutory power and must remain m the executor unless 
tlie will in some way curtails that power As that power was not curtailed 
by the will in Uiis case Uie grant of probate was not a limited one and the 
executor was entitled to maintain a suit for the recovery of the debts due to 
the estate of the testator even after the death of the sole legatee — Kaloo v Btbt 
Ramzo 2 PLT 30o 60 IC 3o0 (351) 


249 If an cvccutor appointed generally gives an 
authority to an attorney or agent to 
Administration with prove a Hill on his behalf, and the 
will annexed limited to ^ ^ ^ i. i 

particular purpose authorit> IS limited to a particular 

purpose, the letters of administration 
with the w'lll annexed shall be hinited accordingly 

Curiously enough both section 36 of the Att of 1881 and section 220 of 
the Act of 1865 use the word attorney It would appear a drafting slip m 
the Act of 1881 and the words or agent have been added —Notes on Clauses 


250 Wheie a person dies, leaving property of which 
. . , . „ I » j he was the sole or surviving trustee, or 

Administration limited i i » i i ^ <- i ^ ^ 

to property m which m which he had no beneficial interest 
perwn has beneficial in on his own account, and leaves no 
general representative, or one who is 
unable or unwilling to act as such, letters of administration, 
limited to such property, may be granted to the beneficiary, 
or to some other peisoii on his behalf 

The language of section 37 of the Act of 1881 has been adopted but there 
is no change m the substance —Notes on Clauses 

273 Where property is dedicated to an idol the idol being the cestui 
que trust is a benefiaary withm the meaning of this section — Stngh v 
Jagannath 12 Cal 375 

This section is intended to apply only to property m which the deceased 
person had ownership so as to constitute it a portion of his property although 
he held it m trust A Mohant is not the owner of the property of the muth 
and on his death a person claiming to bk his successor in office cannot apply for 
administration m respect of the mulh propertj — Jib Lai v Jagamohan 16 C WN 
798 ( 800 801) 16 IC 453 

A person obtaining a limited giant under this section does not by virtue of 
it acquire nor has he power to dispose of any interest outside the limits of 
that grant Hence \ here a person has conve>ed to him by the husband the 
property which stands in thv name of his deceased wife and such person obtains 
a limited grant to the estate of the deceased under this section he cannot by 
virtue of that grant convey the nghts whidi the heirs of the deceased have in 
the property — De Silvo \ De SdvB 5 BomUR. 784 (on appeal from 4 Bom 
LR 849) 
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If any partnership estate stands in the name of any partner the latter is 
a trustee of that particular estate or property for the partnership And he 
cannot be said to have any beneficial interest on his own account therein 
because until the partnership ts wound up and accounts taken no partner can 
be said to have any benehoal interest in any partnership estate or property 
nor would he be able to make any beneficial use thereof for himself — In re 
Adarjt Mancherji 55 Bom 795 133 I C 845 AIR 1931 Bom 428 (429) 


251 When it is necessiry that the representative of 
Admm«trat,on l.miied “ P*™" deceased be made a party to 
to suit a pending suit, and the executor or 

person entitled to administration is 
unable or unwilling to act, letters of administration may be 
gi anted to the nominee of a party in such suit, limited for 
the purpose of representing the deceased in the said suit, 
or any other cause or suit which may be commenced in the 
same or in any other Court between the pai ties, or any other 
parties, touching the matters at issue in the said cause or 
suit, and until a final decree shall be made therein and earned 
into complete execution 

274 An application for letters of administration under this section can 
be granted only by the Judge wiUun whose jurisdiction the deceased had at 
the time of his death a fued place of abode or any property— Fardunjt v 
Navaibat 17 Bom 689 

Where the grantee of a limited letters of administration is made a party 
to the suit the estate of the deceased is properly represented so as to enable 
the Court to proceed m the cause and a decree obtained against such an 
administrator will be binding on any future grantee of general letters of adminis 
tration — Faulhner v Darnel 3 Hare 199 208 Ellice v Coodson 2 Coll 4 

But the estate of the deceased is not properly represented by an administrator 
ad litem where the relief sought for in the suit is general administration 
in such a case the general administrator should be made a party to the suit 
Thus it was held in Dowdesuell v Dotedesioell 9 Ch D 294 that although 
the object of the suit was to establish the title of the plaintiff as sole next of Kin 
a general administrator of the intestates estate was a necessary party to the 
suit and that the intestate was not suffiaently represented by an administrator 
ad litem 


252 If, at the expiration of twelve months from the 
Administration limited date of any piobate or letters of admi- 
to purpose of becomi^ nistration, the executor or admimstra- 
brought against adminis- toi to whom the same has been granted 
trator js absent from the province within 

which the Court which has granted the probate or letters of 
administration exercises jiit isdtction the Court may grant, 
to any person whom it may think fit letters of administra- 
tion limited to the purpose of becoming and being made a 
party to a suit to be brought against the executor or admi- 
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nistiator, and carrying the decree which may be made there- 
in into effect 

275 The suit instituted by the administrator durante absentia does not 
fall to the ground bi reason of the return of the executor but it will go on 
he being made a party in the usual course and then the temporary administra 
tor might account have his costs, and be discharged — Ratnsford v Taynton 
7 Ves. 466 The words at the expiration of 12 months mean at or after the 
expiration of that penod — fn the goods of Ruddy LR 2 P &. D 330 


253 In any case in which it appears necessary for 
. , . , j preserving the property of a deceased 

Administration limited * P — » ^ 


to collection and preser 
\ation of deceaseds pro- 
perty 


person, the Court within whose jiuis- 
dicfiou any of the property is situate 
may grant to any person, whom such 
Court may think fit, letters of administration limited to the 
collection and preservation of the property of the deceased 
and to the giving of discharges for debts due to his estate, 
subject to the directions of the Couit 


276 The letters of administration granted under this section are called 
fetters ad coffigendum bona defunett (te to collect the goods of the deceased) 
Such letters may be granted to a stranger Thus where a sole next of km 
refu cd to take out letters of administration the Court decreed letters of ad 
mimstration to a person who had been her agent limited to the collection of all 
the personal property of the deceased and giving discharges for the debts which 
might have been due to the estate on the pa>nient of the same and doing 
what further might be necessary lor the preservation of the property and to the 
safe Keeping of the same to abide the directions of the Court— /n the goods of 
Radnall 2 Add 232 So a1 o a grant ad colligenda bona was made to a friend 
of the deceased who had practically no relatives living — In re Holland 4 C W N 
cxci 

Where it is for the benefit of the estate the Court will direct an adminis- 
trator ad colligenda bona to dispose ol the properly or any portion of it by sale 
— In the goods of Schuerdtfeger 1 PD 424 In the goods of Roberts [1898] 
P 149 In the goods of Bolton [1899) P 186 

If a grant of letters of administration with a copy of the will annexed has 
been made to the Administrator General for the limited purpose of collecting 
the assets and paying the debts and funeral charges an application can be made 
subsequently by the universal legatee who is an executor according to the tenor 
for the grant of probate and for revocation of the letters of administration 
granted to the Administrator General — In the goods of Courjon 25 Cal 65 ( 72) 


254 ( 1 ) When a person has died intestate, or leaving 

Appointment as ad ^ '^ill of which there IS no executor 


willing and competent to act or where 
the executor is, at the time of the death 
of such person, resident out of the pro- 
vince, and It api>ears to the Court to 
be necessary or convenient to appoint some person to admi- 


mmistrator of person 
other than one who in 
ordinary circumstances 
would be entitled to ad 
ministration 


Section 224 
Act X of 
1865 

Section 40 
Act V of 
1881 


Section 225 
Act X of 
1865 

Section 41 
Act V of 
1881 
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Ulster the estate or any part thereof, other than the person 
who, in oidinmy circumstances would be entitled to a grant 
of administration, the Court may, in its discretion, having 
legaid to consanguinity, amount of interest, the safety of 
the estate and probability that it will be properly administer- 
ed, appoint such person as it thinks fit to be administiator 
(2) In every such case letters of administration may 
be limited or not as the Court thinks fit 

This section is an exception to see 218 

277 Principle — Grants under this section are made for the prolec 
tion and preservation of the estate of the deceased per on These are made in 
tile exercise of the discretionary powers of tlie Court and not as recognising any 
legal interest of the grantees in the estate of the deceased person— /« re 
haimney money 21 Cal 697 But where there is a person who is legally entitled 
to letters of administration under sec 218 administration should be granted to 
sich person (Ha\nes v Matheus 1 Sw A Tr 462) and it is not m the power 
of the Court to direct that somebody else who has no present interest m the 
cstat" should be associated with such pti^n— Annapurna v KaUyant 21 Ca! 
164 

In exercising the discretion under this section the Court is not to be 
guided by the wishes or feeling of the parties but is to look to the benefit of 
the estate and to that of all the persons interested in tfie distribution of the 
property The hrst duty of the Court then is to place it in the hands of that 
person who is likely best to convert it to the advantage of those who have claims 
either in paying the creditors or in making distribution the primary object is 
the interest of the property — Per Sir J Nicholl in Warunck \ Creville (1809) 1 
Philhm 125 Snadas v Suundra 40 CLJ 24 82 I C 382 AIR 1925 Cal 
178 The essential condition for the excrase of the Court s discretion under 
this section is the presence of such special circumstances m the case as render 
such a grant absolutely necessary and not convenient merely as being a saving 
of time or expense to the applicant — Bhaguatt \ Bahima Ramsakhi 5 PLJ 
347 1 PLT 304 57 I C 583 (587) Tristram & Coote 74 75 Another 
element to be taken into consideration is the consangwmty of the applicant 
and so if per ons who are not next of kin and are not legatees come before the 
Court asking for the grant then the Court is entitled under this section to say 
that a proper case must be made out for making such a grant to persons to 
whom ordinarily no grant is made — Gm;o Bala v Manxndra 31 CWN 874 
(878) 103 I C 692 AIR 1927 Cal 654 

Letters of administration may be granted under this section where for 
omc just cause the person who is legally entitled to letters of administration 
ought to be superseded and (he grant made to another person — Annapurna v 
Kallyam 21 Cal 164 as for instance when the Court is of opinion that the 
estate is likely to be wasted or dissipated in the hands of the person entitled 
under the general provisions of the statute of the grant — Bhagwalt v Bahuria 
(supra) Wh re the nearest relatives of the deceased that is the persons who 
are legally entitled to a grant of administration have disqualified themselves 
by the proceedings they took under this Act m the course of which they denied 
the existence of the will and they did not make any claim to administer it is 
clear that the administration of the property cannot afel> be entrusted to any 
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of these person's and a proper case is made out of the application of this 
section — Deputy CommisswncT \ Tej htshen HOC 14 8 I C 695 (700) The 
general rule is to grant admirustration to the person having the largest interest 
m the estate of the deceased and that rule ought not to be departed from 
except under urgent necessity for the protection and preservation of the estate 
The mam object of a grant being the protection and benefit of the estate the 
Court has a discretion to refuse the grant to a person having the largest interest 
if It considers that m his hands the estate wdl suffer irretrievable loss and 
damage But the Court has no discretion to refuse the grant to a person 
having the largest interest in the estate merely on the ground that it would be 
more satisfactorj to malve the grant to another person — Bhaguati v Bahurta 
Ramsakht 5 PLJ 347 1 PLT 304 57 I C 583 (585) 

It IS in the discretion of the Court to grant letters in respect of the whole 
or a portion of Uie property If a will makes » bequest of a specific portion 
(G P Notes and money) of his estate for a speafic purpose the Court may 
grant tetters under this section in respect of that speafic portion or any further 
portion of the testators estate — Deputy Co»nMmsK»«cr v Tej Kishen HOC 
14 SIC 695 (699) 

Thi section is wholly inapplicable where there is no want of persons entitled 
to administration and it does not empower the Court to make a merely arbitrary 
selection from among persons contending for the grant — Bhagwatt v Bahurta 
supra Haynes \ Matheus (1859) 1 Sw 4 Tr 462 

Discretionary power of Court — ^The Court will decline to exercise 
Its discretionary power under Uus section if the application is not a bona fide 
one— Narendro v Cliaru Chandra 12 C W N 747 7 C L J 558 

There is no executor willing and conrpetent to act — The words 
there is no executor willing and competent to act refer to the time when 
the Court has to take action to appoint an administrator and not to the time 
of the testators death Therefore where at the time of the testators death 
there was a person willing to act as executor and in fact he acted as executor 
for ^ome time but afterwards renounced his office and when the Court was 
called upon to take act on under this section there was no executor willing 
and competent to act it was held that this section was applicable and the 
Court was competent to appo nt a suitable person as administrator — Gnanamam 
V Esunadtan 110 IC 439 AIR 1928 Mad 797 ( 798) 

278 Cases — ^Vherc a Hindu died intestate leaving five sons two of 
them of age and the rest minors the eldest bemg absent in England letters of 
administration were granted to the father in lav of the eldest son with the 
consent of the second son — In- te Abmash Chandra TOWN ccxliv A claim 
by one of the sons of the testator is entitled to preference over that of a 
daughters son — Stvadas v Surendra 40CLJ 24 AIR. 1925 Cal 178 tVhere 
the person entitled to tlie administration was a resident of another country and 
it was not probable that he would soon return letters of administration limited 
until his return were granted — In re Cavendish 5 CWN cxxxvi On the death 
of the residuary legatee who had obtained letters of administration before fully 
administering the estate administration was granted under this section to an 
executor named in the will who had renounced — In re Makhatt 3 CWN 
cccxxxviii A will provided The executnx will pay out of my estate into the 
hands of the Collector G P Notes of the value of Rs. 100 000 The said 
Collector will realise for ever and anon the mterest on these notes will establish 
an educational institution and pay ojt of the interest the monthly expenses 
S-40 
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Section 226 
Act X of 
1865 

Section 42 
Act V of 
1881 


Section 227 
Act \ of 
18 ^ 

Section 43 
Act V of 
1881 


thereof For the purpose of building a house for the school the executor sha 
pay Rs 2 500 into the hands of the said Collector Held that although th 
interest of the Collector under the mil \ as not a beneficial interest but merel; 
that of a trustee the administration of the whole or any portion of the property 
could notwithstanding section 234 be granted to the Collector under sec 254 
in \iew of the safety of the estate and of the probability that it will be properlj 
administered— Deputy CenmMSjoncr \ Tej htshen 14 OC 14 SIC 695 ( 700) 


Gtaiifs with exception 

25S Whenever the nature of the case requires that 
an exception be made, probate of a will, 
or letters of administration with the 
will annexed, shall be granted subject 
to such exception 

279 Probate in respect of a poi tion of properly — As a general 
rule probate should be granted m respect of the entire estate of the deceased 
because under sec 211 the entire estate of the testator vests in the executor 
appointed by the will It is only in special circumstances that a probate in respect 
of a portion of the propert> can be justified— v Collector 12 Lah 584 32 
PLR 393 AIR 1931 Lah 310(311) 135 1 C 60 Probate may be granted of 
a portion of a will after sinking out or onitting suen portions of it as are proved 
to have been inserted without the testators knowledge — Gtrish v Jia$hara} 1 
CLJ 109 (113) In granting the probate of a will the Court can exclude 
therefrom such parts of the will as are not proved to have been prepared under 
the instructions from the testator — Hormasft v Dhanjishaio 12 BomLR 569 
7 IC 657 or can exclude vuch portions as are found to have been introduced 
through fraud or inadvertence See Note 45 under sec 61 Where any prow 
Sion IS found in a will under which the wnter gets a substantial advantage 
and there is a ground for suspicion that the testator neither approved nor was 
even aware of that provision m the will probate should not be granted in 
respect of that portion but probate should not be refused ir respect of the 
remainder of the will as to which there is no suspicion— SaraJ hitman \ Sakhi 
Chand 8 Pat 382 (PC) lOPLT 1 33 CWN 374 (380 381) 113 IC 471 
AIR 1929 P C 45 The Court may exclude from the probate any oiTensive or 
libellous passages appearing in the will — In re Warlnaby 1 Rob 423 Marsh v 
Marsh 1 S'v Tr 528 536 Where unattested alterations appear in a will the 
Court will grant probate of the will omitting those alterations see Notes under 
sec. 71 Where words or clauses have been introduced into the will by acadent 
or mistake without the knowledge of the testator the Court may admit the will 
to probate excepting such words or clauses — Harter v Harter L R 3 P & D 
11 Morrell v Morrell LR 7 P & D 68 


Probate or administra 
tion with will annexed 
subject to exception 


256 Whenever the nature of the case requires that 
an exception be made, letters of admi 
Administration with nistratiou shall he granted subject to 
iceptioa such exception 


280 ^V’he^e the nature of the cause and the law require it the Court will 
grant mere adm nislrolion save and except- Tristram and Cootes Probate 
Prarticc 169 
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If Hindus take out letters of adimnistratton they can only take out general 
letters of administration and not letters bnuted to certain property except under 
special circumstances— /« Hie goods of Ram Cband 5 Cal 2 In the matter of 
Gttish ChundcT 6 CaL 483 Sec notes under sec 218 But there is no provision 
in tins Act prohibiting Uic grant of letters of administration for part of the 
property only — Guibachan \ Satuant 26 PLR 603 90 I C 620 AIR 1923 
Lah 493 If the deceased has made a vill as to a part of hts property and 
'died intestate as to the rest letters of administration should be granted to the 
person legally entitled except as to the property dealt with in tlie will — Stoney 
\ Stoney 2 Pat 503 ( 512) A I R 1923 Pat 348 72 I C 811 If however 
the executor is not legally incompetent to be the administrator of the rest of 
the estate no exception should be made under this section and the executor 
may be appo nted administrator of the real — Ibid 


Grants of tiu hsl 


Probate or administra 
lion of rest 


257 \Vhene\cr a g^iant with tvctption of probate, or 
of letkis of administration with or 
without the will aniiLsul, has been 
made the person cntilkd to probate or 
administration of the icmaindcr of the deceased’s estate 
nn> take a grant of probate or letters of administration, as 
the case may be, of tlic icst of the deceased's estate 


Section 223 
Act X. of 
1865 

Section 44 
Act V of 
1881 


281 This section is the reverse of section 255 and 256 The grant 
under this section is called grant caetaomm When the testator has appointed 
an executor for a special purpose or a speofic fund together with another execu 
tor for all other purposes and effects and the first mentioned executor has 
taken his liimtcd probate the other may take probate of the rest of the testator s 
effects Similarly where a lirmted administration has been granted of the 

estate of an intestate his next of km are entitled to take administration of the 
rest of the deceaseds estate — ^Tnstram & Cootc 161 162 \Vhere an executor 
has dealt wnth the (one third) properties bequeathed by the testator (a MahO' 
medan) and another person has subsequently obtained letters of administration 
the letters will be confined to those properties other than those dealt with by 
the executor— Afawng Lee v Maun£ Pc 17 I C 868 (874 ) 5 BurLT 255 

If the deceased has left two daughters and the e tate is very small letters 
of administration should be granted to one daughter in respect of the whole 
estate it she is not legally incompetent to administer the whose estate it is not 
necessary that one daughter should be granted letters of administration subject 
to exception in respect of her sister s share under sec 256 and the other daughter 
should be granted administration of the rest under see 257 These sections 
should not be applied except under special circumstances — Stoney v Stoney 
2 Pat 508 (512) 72 I C 811 AIR 1923 Pat 348 Different persons cannot 
get individual letters of administration piecemeal limited to the particular 
property which they happen to claim But if there has been a grant of letters 
under sec 255 limited to certain specific assets the only application that should 
be entertained is an application under see 257 for a grant of letters covering the 
rest of the testators estate — Gutja Bala v Mamndra 31 CWN 874 ( 875) 
103 I C 692, A I R 1927 Cal 654 
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Section 229 
Act X of 
1865 

Section 45 
Act V of 
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Giant of effects unadministcrcd 

258 If an executor to whotn probate has been granted 

Grant ol tltccia nn <<-aving: a part of the testator’s 

administered cstTtc unadniiiiistercd, 1 new represen- 

tative may be npjiointcd for the purpose 
of administering such part of the estate 

282 Grants under this section arc called grants of administration dt 
boms non admimslTatts 

In England if an executor after having proved the will of the testator 
hat before having administered all the estate dies leaving a will and thereby 
appointing an executor such executor is entitled to be the executor of the original 
testator But in India the executors executor is not the denvativc executor 
of the original testator and so a grant of administration de bonis non is neces- 
sary See De Souza v Sffrc/af> of Slate 12 B L R 0 C 423 

So also the administrator of an executor is not a derivative executor of 
the original testator and therefore on the death of the executor the admmis 
tration will not devolve on the executors administrator or personal representative 
but upon a person appointed under this seaion—Eamanaiham v Ragammal 
17 MLT 61 27 I C 849 (857) 

283 Cases —Where under the will of a Hindu devising property to 

hia adopted son the estate of the testator vested in his wife who was appointed 
executrix therein and the executnx died without having fully administered the 
trusts of the wrill held that administration de bams non was necessary and so 
where the son sued to recover the rents due to the estate neither as representing 
the executnx nor as the administrator de boms non of the testator his suit 
failed on the ground that the estate of the testator was absolutely unrepresented 
-^Narasimmulu v Gulam Hussain 16 Mad 71 Where an executrix who was 
constituted shebait m respect of certain properties dedicated to an idol b> the 
testatrix died without appointing a successor in accordance with the power given 
in the will held that under this section letters of administration might be 
granted to the nephew of the testatnx upon his application m respect of the 
debultoT pjoperty as some portion of the c tate of the testatrix remained to be 
administered on account of the non appointment of a shebait — Ranjit Stngh v 
Jagannath 12 Cal 375 ’I lilt 

In an application for letters of adnninstration de boms non it is not neces 
sary to ask for leave to di<;pose of the property concerned Such power of dis 
posal IS expressly given in section 307 and it is not the practice of the Court 
to include in any grant of probate or letters of administration any authority 
to di'ipose of the property in respect of whidi the grant is made — In the goods 
of Mary Hemming 23 Cal 579 

Under this section the letters of administration may be granted to a person 
to whom the original grant might have been made— v fagannath supra 
See the next section 

284 ‘Unadmimstered' — No grant will be made under this section 
where the testators property has been fully administered Thus where an 
administratnx (the widow of the deceased) applied for permission to mortgage 
certain property left by the deceased alleging that it was necessary for the 
purpose of defending a suit and to repair certain houses as well as to meet 
certain other expenses, it was held that inasmuch as there were no debts or 
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legacies to be paid the administration w-s at an end and the petitioner was in 
possession of the properties of her deceased husband -not as an administratrix 
but as widow and heiress and no such permission was necessary— 7m the goods 
of Nursing Chimder 3 CWN 635 As soon as debts legacies and funeral 
expense are pa d there would be no property unadmmistered which would pass 
to any administrator de bo«is hom appointed by the Probate Court — Gowr Chandra 
\ Monmohmi 25 CWN 332 (333 ) 62 I C 476 

The Court will presume that the effects ha\e been fully administered after 
the lapse of a sufficient period of time (eg 45 or even 20 years) from the 
death of the deceased — Rtlckie \ Rees 1 Add 144 Chandt Charan v Banke 
Behan 10 C W N 432 


259 In granting letters of adiiiinistration of an Section 230 
Rules as to grants of estate not fully administered, 
effects unadmmistered Court shall be guided by the same Section 46 

rules as apply to original grants, and shall grant letters of 
administration to those persons only to whom original grants 
might have been made 

28S In Ranjit Stngks case 12 Cal 375 (cited under sec 258) the 
nephew (sisters son) of the testatrix was m the absence of nearer heirs entitled 
to the grant of administration de boms non inasmuch as the original grant 
m respect of the estate might have been made to him 


260 When a limited grant has expired by efflux of Section 23i 
Adm,mstauon .hen O'" ‘h® happening of the event or 

limited grant expired and contingency on which it was limited, Section 47 
still some part of estate and there is still some part of the de- 
unadrmnistered ,, ^ ^ ^ ^ 

ceased s estate unadmmisteied, letters 
of adimmstration shall be granted to those persons to whom 
original grants might have been made 

286 ^7hen letters of administration to the deceaseds estate were granted 
to the widow limited during the minority of her infant son and the son died 
before attaining majonty and before the e late was fully administered held that 
letters of administration de boms non to the estate of the husband might be 
granted to the widow under this section and the fact of her being the heiress 
to her son s estate was no bar to such grant — 7« the goods of Gms Chandra 
6 CWN 581 


CHAPTER III 

Alturxtion and Rlvocviion oi Grants 

261 Errors m names and descriptions, or m setting Sccl/>t232 
WTiat errors may be forth the time and placc of the dt- 
rectified by Court ceased’s death, or the purpose m a u 

limited grant, ma> be rectified by the Court, and iht grant 
of probate or letters of administration may be iJUrc/J an 1 
amended accordingly 
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Section 233 
Act X of 
1885 

Section 49 
Act V of 
1881 


Section 234 
Act X of 
1865 

Section 50 
Act V of 
1881 


287 rhe Chnstian name or surname of the deceased may have been 
mis spelt the status of the deceased mis stated or the time of the deceased s 
death or the amount of the estate misrepre ented So in limited grants there 
may hav e been a mis description of the property to be administered or a mis- 
recital of the power under which the will has been made or of a deed by which 
a trust has been created These errors may be rectified See Tristram and 
Coote 176 Thus where in a grant of probate the executor was wrongly named 
the Court subsequently allowed tlie name in the grant to be altered into the 
correct name — 1» the goods of Honeyaood 11895] P 341 So also the name 
of the legatee in a probate was ordered to be amended in In the goods of White 
4 Cal 582 In another cas" a clencal error in the printed form of the probate 
was allowed to be rectified — Gmndra v Rajesuart 27 Cal 5 If the Court 
refuses to amend an error under this section no appeal lies to the High Court 
from the order of refusal under sec 299 but the High Court may deal with the 
case in revision — Ibtd 

262 If, after the grant of letters of administration 

_ . . . with the wjh annexed, a codicil is dis- 

cl ermt covered, it may be added to the grant 

of administration with on due proof and identification, and 
will annexed grant way be altered and amended 

accordingly 

288 If administration (with a will annexed) has been granted and a 
codicil IS afterwards found a separate grant cannot be made of the latter as m 
the case of a probate but the administration with the will annexed must be 
revoked and a new administration taken with both the will and codicil annexed 
Tristram and Coote (ISthEdn) p 241 Williams (11th Edn) p 464 

263 The grant of probate or Jetters of administration 
Relocation or annul may be revoked or annulled for just 

ment for just cause. cause 

E\planatton — ^Just cause shall he deemed to exist 
zvhet e — 

(a) the proceedings to obtain the grant were defec- 

tive in substance, or 

(b) the grant was obtained fraudulently by miking 

a false suggestion, or by concealing from the 
Court something material to the case, or 

(c) the grant was obtained by means of an untrue 

allegation of a fact essential m point of law 
to justif> the grant, though such allegation 
w as made m ignorance or inadvertentlj , or 

(d) the grant has become useless and inoperative 

through circumstances, or 

(c) the person to whom the grant was made has wil- 
fully and without rea-^^onable cause omitted to 
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exhibit an inventory or account m accordance 
with the provisions of Chapter VII of this 
Part, or has exhibited under that Chapter an 
inventory or account which is untrue in a 
material respect 

IllUStTatiOHS 

(i) The Court by which the was made had no junsdiction 

(ii) The grant was made without citing parties who ought to have been 

{»«) The will of which probate wa> obtained was forged or revoked 
(it>) A obtained letters of administration to the estate of B as his widow 
but jt has since transpired that she was never mamed to him 

(v) A has taken administration to the estate of B as if he had died intestate 
but a will has since been discovered. 

(ii) Since probate wis granted a later will has<bcen discovered 
(tit) Since probate was granted a codial has been discovered which revokes 
or adds to the appointment of executors under the will 

(itii) The person to whom probate was, or letters of administration were 
granted has subsequently become of unsound mind 

2fi9 Whether suit lies — A grant of probate of a will cannot be con 
tested by a regular suit in the Civil Court It must be contested by a proceed 
ing m the Court out of which such grant issued and it must be contested before 
the Court sitting as a Court of Probate and not m the cxerosc of its ordinary 
civil jurisdiction — Nsibhefom v Jetdiabh 35 BomLR 998 AIR 1933 Bom 
469 ( 474) 147 I C 362 Slteoparshan \ Ramnandan 43(^1 694 (704) (PC) 
Annoda Choran v Aiul 23 CWN 1045 31 CLJ 3 54 IC 197 ( 200) 
[In the mofussil the District Judges are the sole Courts of Probate — Jn it 
Bi obosoondUTt 6 Cal 460 (463)1 When it is alleged that probate has been 
wrongly granted the proper course is to apply to the Court that iionted tt 
for a revocation of the same No legidar sutt lies to set aside the order granting 
probate It would lead to the greatest confusion if the validity of the will could 
be questioned in a civil suit after the grant of probate There might be any 
number of Conflicting decisions as to the validity of the will The executor 
would be exposed to endless litigation and he would never be safe m dealing with 
the property of the deceased — homolhckun v Nihutlun 4 Cal 360 (363) 
The District Judge has no power to institute proceedings on his own motion 
to revoke a probate under this section — Sara/ Sundatt v Uma Prasad 31 Cal 628 
8 CWN 578 

Bjt a distinction should be drawn between a case in which a probate is 
sought to be revoked on the ground of invalidity of Ike util tlseJf and a case 
m which it is sought to be revoked on the ground of some tiregulanty m the 
proceedings m which the grant was made The illustrations and the explanation 
show that just cause may be either a defect in the proceedings not necessanly 
affcfcting the validity of the wilf or it maj tw a matter which renders the 
w-ill invalid Where the case for the applicant JS that the util of which probate 
has been obtained is intolid (eg on Uie ground that the will is a forgery or 
that the testator was incapable of making a wnll at the time it was made) 
the proper procedure is to institute a jcgiifor suit for revocation of the probate 
and not to make an application If an application be made it should be treated 
as a plaint and the matter be set down for hearmg as a suit ^Vhe^e however 
the object is to recall the grant of a pnrfiate on tihe ground of some irregularity 
tn making the grant the proceeding should be by appiKatton and not by a 
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suil — /m the toodi of Ilaitadta 5 C'VV 3S3 (38o) virtually dissenting from 
hi the goods of Mahcudia S C N 377 (381) in vvliicli Uie proper procedure 
(or revoking a grant o( probate on the ground o( forgery of the ictll Mas held 
to be an application and not a suit 

What Court should consider — An applicant (or revocation of a grant 
o( probitc takes upon hin elf the burden of displacing Uic evidence which 
there IS regarding Uic cxccutioti and attestation of the will Uhcrc there is 
direct cogent and po tltvc lcstiinon> of all the attesting witnesses of a will as 
to Its execution and attestation the Court riiould not instead of appl>ing its 
mind to a dispassonale consideration of that evidence start off making all kinds 
of speculation as to the arcumstanccs of su picion which make it improbable 
liiat the will could haw been executed In order to repeal the effect of such 
po^jtivc testimon) regarding execution an improbability must be clear and cogent 
It must approach ver) nearly to if it docs not altogctlier constitute an 
impossibility If a person lyio takes it upon him df to dispute the genuineness 
of a will rests Ins ease on suspicion the suspicion must be a suspicion mliercnt 
in the transaction itself which is challenged and ennnot be a suspicion ansing 
out of a mere conflict of testimony Tins is the correct method of approach 
for Courts called upon to deal \ ilh testamentary cases. It can never be a safe 
or sound rule to start speculating as to what might have been the motive which 
impelled the testator to make an alleged will provided there is evidence and 
the Court has every nglit to call for such evidence and must in fact call for 
It— that Uie V ill was in point of fact executed as required by law The mere 
fact that a will is not registered is not such a circumstance as must tpso facto 
tell against the genuineness of the will Uhcrc all the attesting witnesses have 
been examined the mere non cxammation of the writer by itself is not such a 
circumstance that one must hold from this alone that the story told by the 
attesting witnesses is unworthy of credit— Ar«/o Copal Nath v Baid^a Nath 
hfan ILR (1938) 2 Cal 173 

289A Review — A grant of probate or letters of administration can 
not only b“ revoked under this section but the order granting the probate or 
letters may be reviewed under O 47 C P Code Section 29o lays down that 
proceedings for grant of probate or letters of administration shall take the form 
of a regular suit the procedure of which must be regulated by the C P Code 
consequently an order granting probate or letters of administration may be 
subject to review under the C P Code — hyone Hoe v hyon Soon 3 Rang 
261 91 I C 509 AIR 3935 Rang 314 (316) See also /» re Pttambar S 
Bom 638 An ex parte grant of fetters of administration may be revol cd by 
the District Judge either bv taking action under this section or by way of 
review of the order granting the administration under sec 114 C P Code or 
“under sec 151 of the same Code— Par»ia« v Nek Ram 37 All 280 13 ALJ 
441 29 I C 133 

290 Jurisdiction — ^The test of (local) jurisdiction in applications for 
giant of probate is to be appbed to applications for revocation of probate tie 
whether or not the deceased had at the time of his death lys fixed place of 
abode or some property moveable or immoveable within the jurisdiction of the 
particular District Judge to whom the application for revocation is made — In re 
Hutto Loll 8 Cal 570 

291 Who can apply for revocation — All persons who have 
interest tn the estate of the deceased and aie entitled to enter caveat and oppose 
the grant of probate (under see 283) are also entitled to apply for revocation 
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of the probate — In re Hujjo Lall 8 Cal 570 (575) In re Bhobo Soonduji 6 
Cal 460 (464) In re Nilmoney 6 CaJ 429 (432) Cany v Omer 13 BurLT 
111 61 I C 563 See Note 328 under sec 283 

But once probate in solemn form (i e in a ojntentious proceeding) has 
been granted no one who had been cited or taken part in those proceedings or 
who was cognisant of them can afterwards seek to have it cancelled — In re 
Pitambar 5 Bom 638 Persons who have appeared as caveators and have been 
parties to the contentious proceedings m the Oiurt of the District Judge and 
also (hose persons who having been served with personal notice have faded to 
appear are bound by those proceedings but persons who were not parties to 
the original proceedings or though entitled to be cited were not served with 
personal notice thereof Isee Ulus (b)] can apply under this section for the 
revocation or annulment of the grant of probate or letters of administration — 
Itt re BhobosoonduTx 6 Cal 460 (471) If a party is cognisant of the proceedings 
for probate or letters of administration and chooses to stand by and allows the 
proceedings to be concluded m his absence he will not be allowed to come in 
afterwards and have the grant revoked or the proceedings re opened It is only 
in exceptional cases under certain arcumstances and upon certain conditions 
that such a party will be allowed to reopen Uie whole matter An order for 
grant of probate though made upon a withdrawal of the caveat hied in the 
proceedings after the case was partly contested is binding on a party who is 
cognisant of the proceedings and chooses to stand by— /n the goods of Bhuggobutty 
27 Cal 927 4 CWN 757 Kunja Lal v hadash Chandra 14 CWN 1068 
(1070) 7 IC 740 Shea Copal v Shea Chulam 14 OC 77 10 IC 717 (718) 
An application for revocation will not be entertained if the applicant had had 
notice or had been aware of the previous proceedings for probate and had then 
abstained from coming forward— Brinrfa v Radktca 11 Cal 492 (494) The 
leading English decision on the subject is the judgment of Sir John Ntcholl in 
Sewell V Weeks (1814) 2 Phill 224 and Hoffman v Norris (1805 ) 2 PhiU 
230 Equally authoritative is the judgment of Lord Penzance in llytcherley v 
Andrews (1871) LR 2 P & D 327 where the following oft quoted passage 
occurs If a person know'ing what was passing was content to stand by and 
see his battle fought by somebody else m the same interest he should be bound 
by the result and not be allowed to re open his case 

But if it be made out that the circumstances leading the petitioner to 
believe that the will was not genuine had not come to his knowledge till after 
the grant of probate the petitioner wjU be allowed to apply for revocation even 
if he were awaie of the previous proceedings — Brtnda \ Radhica 11 Cal 492 
Though the applicant for revocation of the probate was cognisant of the proceedings 
m which probate was granted and had assisted the plaintiff in the previous 
proceedings jet if he did not possess any interest in the subject matter at the 
time of the pendency of the previous proceedings and could not have intervened 

therein at that stage he was entitled subsequently to apply for revocation 

}oung V Hollouay 118^5) P 87 Similarly where a probate was obtained 
m common form as a result of compromise between the parties it was binding 
on the parties to the compromise but not binding upon those who were not 
parties to it even though they might have been cognisant of the probate pro- 
ceedings— Ahmjo Lal V hailash 14 CWN 1068 (1072 ) 7 IC 740 See also 
Notes under Acquiescence and Delay mfra 

The fact that the petitioner for revocation of probate was acting in concert 
with somebody else could not take awaj the right which he otherwise possessed 
of appljmg for revocation— V Anandamoyee I2CWJ4 6 
S-41 
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A presumptive reversioner to the property with whicli the vviJI deals has 
a sufTicicnt interest in the estate to entitle him to maintain a suit in respect of 
such property and he is entitled to npply for Uie revocation of probate — 
In re Uurro Loll 8 Cal 570 (573) Syama Chatan v Piafulla 19 C U N 882 
(881) t Depin Uchait \ Manoila 6 CWN 912 Drindaban v Sujeshtcar 3 
IC 178 (180-181) 10 CLJ 263 But where a widow had already applied 
for revocation of letters of administration and that application had failed that 
decision was binding on the reversioner and the lattcrs application for revoca 
tion could not succeed except on proof Uiat the previous proceeding had been 
collusive and fraudulent— Dtbt v Saurabtm 33 CaL 1001 (1009) 
t\hcrc llie immediate reversioner (daughter) has made it impossible for herself 
by her own conduct to maintain an application for revocation of a grant of 
probate Uie application may be made by (he ultimate reversioners (daughters 
sons)— //aridaji v Dtdhumukht 3o CLJ 66 A I R 1922 Cal 38 (39) \Vhere 
the immediate reversioner lias colluded with Uie propounder of the will the 
remote reversioner can come forward and apply for revocation of the probate — 
Shama Charan \ Ribala 30CWN 567 96IC 682 AIR 1926 Cal 792 

A judgment debtor who has attached the property of his debtor which 
purports to have been inherited by such debtor from his deceased father may 
whose the will of such deceased is set up and proved at variance with his 
interests apply for a revocation of the probate of the will so set up — In re 
Ntlmoney 6 Cal 429 (431) KomuUoehun v NilrutSun 4 Cal 360 (at page 365) 
See also Arakal v Sarayana 34 Mad 405 h\%hcn v Satyendra 28 Cal 441 
See also Nilmom v Umanath 10 Cal 19 (27) (PC) where their Lordships 
of the Judicial Committee expressed the view that an attaching creditor can 
apply to have the grant revoked only on the ground that the probate has been 
obtained in fraud of creditors. 

A creditor of an heir of the deceased is entitled to apply for revocation of 
the probate of an alleged will of the deceased which purported to deprive the 
heir of a large share of the inheritance — Ldkht Naratn v Multan Chand 16 
CWN 1099 (1101) 15 IC 686 17 CLJ 230 

A person interested by assignment in the estate of the deceased may where 
a will has been et up at variance with his interests apply for revocation of 
probate of the will set up — KomuUochun v Nxlruttun 4 Cal 360 (365) And so 
a purchaser from the heir of a deceased person can when a will is so set up apply 
for revocation of the probate of the will — Muddun Mohan v h.aU Charan 20 (2al 
37 Laltt Mohan v Nabadunp 28 Cal 587 A transferee from the widow (who is 
the next heir of the deceased) may where a will has been set up m opposition 
to his interests apply for revo^atitm of the probate of the will — Sheikh Aetm 
V Chandra Nath 8 C W N 748 In other words the applicant need not show 
that he had an interest in the estate of the deceased at (he time of his death 
An interest acquired subsequently by purchase of a part of the estate is suffiaent 
■ — Mokshadaytm v Karnadhai 19 CWN 1108 (1109) 31 1 C 702 Ndbtn 
Chandra v Nibaran 59 Cal 1308 36 CWN 635 (638) 140' I C 54 AIR. 
1932 Cal 734 Lindsay v Lindsay (18^) 42 LJ (Prob ) 32 

The widow of a Hindu testator though there are sons living has yet 
sufficient interest in the estate to entitle her to come m under this section and 
call upon the executor to provre the wiH m solemn form — Brinda v Radhica 11 
Cal 492 

A minor is entitled to apply through bis guardian for revocation of a grant 
— Sarada Prasad v Tn^una 3 PLJ 415 (418) 46 I C 117 
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In the ease of Copes Chaiidia Dull \ Sytliet Loan Co Ltd 41 CWN 
120 the quesUon arose whcUicr a person acquiring an interest in the estate 
of a testator subsequently to the testators death is entitled to apply under 
see. 263 of the Succession Act for revocation of a probate of the will The 
facts of the case were as follons TJie testator had certain shares in a Tea 
Company and after his death his son applied for transfer of these shares to 
himself This transfer was made Thereafter the son mortgaged his shares to 
the Sjlhct Loan Company who obtained a preliminary decree on the mortgage 
Then followed a final decree The Company purchased these shares in execution 
of tlie mortgage decree In the meantime one G applied for probate of a will 
alleged to have been executed by R He obtained an order by which probate 
was granted of tlie will Thereafter the Sylhct Loan Company applied for 
revocation of the grant of the probate Their Lordships held that a person 
acquinng an interest subsequently by purchase of a part of the estate of the 
deceased was competent to apply for revocation of the grant of the probate 
Their Lordships (Milter and Patterson JJ ) observed in the judgment That 
such an application for revocation of a grant can he at the instance bf the 
respondents who have acquired an interest by way of mortgage in the shares 
which belonged to the deceased s estate is amply supported by authority We 
may refer in this connection to the decision of their Lordships of the Judicial 
Committee in the case of Rajah Ntlmom Sutgh Deo Bahadoor v Umanalh 
Mookerjee 10 Cal 19 where it was doubted whether a creditor of one of the 
testator 8 heirs who has attached a portion of the testator s estate in respect of his 
debtors right title and interest therein can oppose the grant of probate or 
apply to have it revol ed at least in a case which is not founded on the ground 
that the probate has been obtained in fraud of creditors The question was 
not really decided by their Lordships of the Judiaal Committee of the Privy 
Council for the simple reason that it was not necessary for their Lordships to 
decide that question Sir Richard Couch in delivering judgment in that case 
made the following observations which might be usefully quoted here At page 
87 of the report last paragraph Sir Richard Couch stated as follows — 

The case m which this judgment was given was that of a purchaser 
from the heir but no distinction is made between a purchaser and an 
attaching creditor Assuming that a purchaser can oppose the grant of 
a probate or apply to have it revoked (which their Lordships do not 
decide! they entertain grave doubts whether an attaching creditor can 
do so at least in a case which is not founded on the ground that the 
probate has been obtained m fraud of creditors But as after hearing 
the Appellant s counsel upon Iht question of the execution of the will 
their Lordshipa did not consider it necessary to hear the counsel for the 
Respondents the question whether the Rajah could apply for the revoca 
tion of the probate has not been argued before them and therefore they 
give no final opinion upon it 

The matter has been considered hov ever in subsequent decisions in this 
Court and we have been referred to the decision in the case of Mokshadaytni 
Da$si V hajnadhoT Mandal 19 CWN 1108 which was also cited before the 
learned District Judge which lays down the proposition that a purchaser who 
had acquired by purchase an interest in the properties left by the deceased 
was entitled to be heard in the proceedings for grant of probate and that he was 
also entitled to make an application for revocation of the grant on the ground of 
just cause In '^pport of this deason Mr Justice Mookerjee and Mr Justice 
Beachcroft referred to an English case namely the case of Lindsay v Lindsay 
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42 LJ (Prob) 32 (1872) (nbidi they had examined) where it was ruled 
that the person entitled to intervene m a proceeding for revocation of letters 
of administration or probate need not prove that he had an interest in the 
estate of the deceased at the lime of hjs death An interest acquired subsequently 
by purchase of a part of the estate of the deceased is sufficient 

292 An executor who has proved a will cannot as such executor fake 
proceedings to call m question the validity of that will He has no right to 
cite the persons interested under it to show cause why the probate should not 
be revoked — Williams (11th Edn } p 46o Where a probate having been 
granted in the name of several persons as executors one of them applied for 
revocation on the ground Uiat the will was a forgery and that he himself did 
not apply for probate and was not cited and that the probate was obtained 
behind his back held that the applicant for revocation not being one of the 
heirs nor in any wise interested in the estate had no locus standi to challenge 
the genuineness of the will though he was entitled to have his name struck out 
of the probate— Sn«af/i V Mukundram 12CWN 573 

A person who claims specific property adiersely to and not through the 
testator has not such an interest m the estate of the deceased as to entitle him 
to apply for revocation of the probate His remedy is by a regular suit— 

V Hale 7 PR 1902 2 PLR 1902 When letters of administration were 
granted in re«pect of a will of a Hindu widow purporting to convey her slndhan 
property a petition r tor revocation vtho alleges that the testatrix had no 
strtdhan properly and that the property which she purported to convey was 
the property of the joint family of which she was a member re a person who 
alleges that the deceased person had no estate ol her own does not come 
under the description of a person interested in the estate of the deceased 
(sec 283) and is incompetent to make tlie application for revocation— Srigobmd 

V Laljhart 14 C N 119 (121) 2 IC 402 See also Ptrojshak v Pestonjt 
34 Bom 459 and Abirant v CofMl 17 Cal 48 Where the persons applying 
for revocation of a probate make a definite allegation that the deceased who 
was a Mohant had no estate ol hts own and that the properties which he 
purported to make over by will were held by him not m his personal but m his 
official capacity as the head of the mutt and actually belonged to the mutt 
the petitioners have no locus standi to make the application — Pam Das v Prem 
Das 10 Pat 817 13 PLT 594 AIR 1932 Pat 95 ( 96) 136 IC 2^*6 

The surety of a person who has been granted letters of aaministration is 
not a person interested in the estate and is not entitled to apply^ for revocation 
of the letters granted to the principal on the ground that the latter is wasting 
the estate The surety is bound under the administration bond for the due 
administration of the estate His proper lemedy is to get some person entitled 
to the grant to apply — Cany v Omei 13 BurLT 111 61 I C 563 

The widow of the adoptive father of the testator who was only entitled to 
maintenance from her husband s estate had no such interest in the estate of the 
deceased testator as entitled her to apply for revocation of the probate of the 
will, her right to maintenance could not be affected by the will whatever its 
provisions might be— Carobiui v Piatap Chandra 4 CWN 602 

Where m an administiation suit it is found that the plaintiff s claim against 
the administrator for a share in the estate is barred by limitation held that as 
the applicant has no right to cla.m his share of the estate from the administrator 
he has no interest which would support an application for the revocation of the 
grant of the letters of administration — Abdul Rahman \ Maung Mm 12 BurLT 
II4 51 I C 355 
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An objecUon that the applicabon for mocation should not be entertained 
because the applicant had no interest m the property of the deceased must be 
taken at once and cannot be taken for the first time in appeal After the Court 
functioned m the matter and annulled the grant of letters of administration the 
objection ivas of no use — Buhki Mai \ Shambhu Nath 6 Lah 180 AIR 1925 
Lali 428 88 1 C 896 

293 Effect of acquiescence and delay — Where the petitioner 
comes to Court after considerable delaj and knowledge or an acquiescence on 
his part IS shown the Court will not aUow him to re open the probate unless 
he offers some reasonable and true explanation of the delay — Manorama v Shita 
Sjndati 42 Cal 480 19 CWN 366 Radhashyam v Ranga Sutidart 24 
CWN 541 (542) Nahnt \ Bejoy 21 CLJ 555 30 IC 12 A person who 
has for se\eral jears reccaed benefits under a will cannot sjbsequcntlj come 
forward to apply for relocation of the will — Radhashyam v Ranga Sundart 
2‘ CWN 541 (545) 59 IC 664 Where the sole heiress of the testator 
applied for probate of the will and obtained it and the will was acted upon for 
ome >ears and then she applied for revocation of the probate on the ground 
that the will was forged held that after having admitted the genuineness of 
the document and taken advantage of it she could not apply for revocation of 
tlie probate — Babut Bacha Kurnar v Babm Sura; 17 IC 763 (PC) 
Similarly a person who had not only acquiesced in the proceedings for letters 
of administration but actively assisted (he person who had api^ied for the 
letters of administration in obtaining the grant and on oath supported the 
statements contained in that application cannot afterwards come forward to 
ask the Court to revoke the letters of admnustrauon on the ground that those 
statements (which he himself supported) were untrue— S/ico Copal v Shea 
Ghulam 14 OC 77 10 I C 717 (718) Where an application for revocation 
of a probate was made after long delay eg 12 years after the grant of probate 
the application was rejeaed having regard to the fact that it was extremely 
difficult to get witness about 18 years after the execution of the will the persons 
competent to give the best evidence having died— Aali Das v Ishan Ckunder 31 
Cal 914 (PC) 9 CWN 49 see also Prolulla v Biojcndra 51 I C 593 
Hemlala v Radharaman 51 I C 561 Where a minor heir represented by his 
mother effected a compromise with the executors and after attaining majority 
for five or six years acquiesced in the terms of the compromise and enjoyed 
the property received under the compromise and then applied for revocation 
of the probate which had been granted to his opponents as a result of the 
compromise it was held that he was barred by reason of his acquiescence and 
delay from contesting the will — Kunjalal v hadash 14 CWN 1068 (1073) 

7 I C 740 A^ff/i«i v Bejay 11 I C 277 (Cal ) 

If a person is to be deprived of his right to have the will proved in his 
piesence on the ground of acquiescence and waiver he must be proved to have 
possessed full knowledge of the facts for there can be no acquiescence without 
fu” knowledge both of the right infnnged and of the acts which constitute the 
infringement There is a d stinction between a case where the acquiescence 
alleged occurs while the act acquiesced in is in progress and another where the 
acquiescence takes place after the act has been completed In the former case 
the acquiescence is quiescence under such arcumstances as that assent may be 
reasonably inferred from it In the latter case when the act is completed 
without any knowledge or without any assent of the person whose nght is 
infnnged the matter must be detennmed on very different legal considerations 
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A righl of action has Uicn xrstcd in him and merely delay to take legal 
proceeding! to redree^ ila injur) cannot b) itself constitute- a bar to such 
p occtdings. unless the dth) on his part after he has acquired full knovsIcdbC 
has arfe-cted or altered the pualion of his opponent A person cannot be barred 
of his remed) on the ground of uaivcr unless at the time of die alleged waiver he 
IS fJiowii to have bun fall) coKmtanl of Ins right and of the facts of the case 
6/nfl»io Chawit \ Piajutta bunJa$i 19 CUj\ S82 (8S6) 21 CLJ 557 30 
re IGI 

294 Just cause — It an elcmcntar) principle that no question of 

Uic genuineness of i wilt arises (or consitlctalion till the Court lias decided that 
the grant of probate mu t be revoked on one or more of the grounds specified in 
this section The onl) matter for consideration upon an application for rcvoca 
lion of probate is wliethcr Uic applicants have made out a sufllcient cause for 
revocation Unt I the applicant has made out a case for revocation the question 
of genuineness of the will cannot be opened But the application cannot be 
thrown out at this stage on the ground that the evidence adduced by the 
applicant is not sufTicicnl to Oirow doubt upon the genuineness of the wili— 
Mokshadayini \ /KawaJliar 19 C\\ N 1103 (1109) 31 IC 703 AkhUsuan 
\ Hancharan -10 CLJ 297 AIR 1925 Cal 223 8i I C 689 Durgaialt v 
Srurabim 33 Cal 1001 (1008) 10 CWN If the application discloses 

grounds upon whidi letters of administration may be revoked eg where it 
distinctly alleges that Uic grant was obtained by means of false suggestions the 
application sliould not be thrown out— SAco Copal v Shea Chulant 14 OC 77 
10 IC 717 (718) 

If a just cause is made out the Court is bound to revoke the grant of 
probate or administration and it is not left to the dtseretton of the Court 
to revoke or not to revoke— Pri>d Nalh v Sada Bala AIR 1929 Pat 385 
(386) 

The explanation of the term just cause m this section is exhaustive and 
not merely illustrative so that an application for revocation must fall under one 
or more of the grounds mentioned therein — Hams v Spencer 35 Bom L R 708 
AIR 1933 Bom 370 ( 373) Annoda v Kali Krishna 24 Cal 95 Dal 
Gangadhar v Sakuarbai 26 Bom. 792 Subroya v Rangammal 28 Mad 161 
(164) 

29S Clause (a) — Defective proceedings — Where the attorney for 
the e\ee\itsix and the District Judge were hetii aware that the effects of the 
testator cwisted outside the province of Punjab but still the one applied for 
and the other granted letters of administration not vsith the will but with a 
copy of the will annexed and the will was not filed as presenbed b) sec 294 
the proceedings to obtain the grant were so defective in substance that the 
grant should be annulled under this sectirai— /« the goods oj Grant 1 P R 1902 
37 P L R 1902 

Where the High Court granted probate of a will to the Official Trustee 
on the ground that he could be appointed exeexitor held that although the grant 
was erroneous it could not be said that the Judge acted without jurisdiction 
and the probate could not be revoked — Official Trustee \ Kumudim 37 Cal 387 

It is illegal to grant letters of adnumstration limited to a portion of the 
property (see Notes under sec 218) therefore if the District Judge grants 
letters of administration in respect of only one quarter of the property there 
IS just cause for revocation within the meaning of this section — Sarada Prasad 
V Tngura Charan 3 PLJ 415 (418) 46 I C 117 
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296 Absence of citation ^Where letters of administration had been 

granted to llie brother of tlie testator without issuing a citation upon an 
excoatnx appointed in the will as was imperatively required by 229 held 
that Uie proceedings were defective m substance and this circumstance constituted 
a good ground for revocaUon of the letters of administraUon— Hor?KMs;i v Bat 
Dkafibatjt 12 Bom lb4 

The Bombay High Court makes a distinction between compulsory citations 
and discrettonary atations A case of compulsory atation is to be found in 
sec 229 and a case of discretionary citation in sec 283 Where the compulsory 
atation has been omitted the grant would be defective and it should be revoked 
as soon as the defect comes to the notice of the Court Where however citation 
has been dtscTeltonar^ and a person who may be interested in disputing the 
genuineness of the will is not cited and probate is granted ex parte the mere 
absence of cilaton does, not invalidate the gram because the will may be a 
perfectly genuine will and the opposition of the person who ought to have been 
cilcd might if it had been put forward have proved ineffective — Digambar v 
Narayan 13 BomLR 38 9 I C 354 Harttson v Spencer 35 BomLR 708 
AIR 1933 Bom 370 (374) But the Calcutta High Court holds that 

Illustration (u) of this section refers not only to cases where it is imperative 
on the Court to issue a special atotion but it refers to all cases where the 
grant is made without citing the patties who ought in the opinion of the Court 
to have been cited and the absence of atation in the latter case is a sufhaent 
ground lor revocation of the probate- ffcMfs v Jfebclls 2 CWN 100 (105) 
\\'hcre an application was made by a person for letters of administration and 
the petition made no mention of the existence of the brother of the deceased 
who was his partner m Ins business and no atation was issued to the brother 
held that the letters must be revoked by reason of the absence of atation— 
In the goods of Ganga Dtssen 2 C W N 607 Where an heir at law has not 
been cited in an application for probate of a will he is entitled to make an 
application for revocation or for proof of the wiU in solemn form— EfoiesAi v 
Hart Prasad 30 Cal 528 7 C W N 450 Where a petition for probate contained 
false statements as to the relations of the deceased t e where the petition 
mentioned the names of some of the relations and omitted the names of other 
persons who were also near relations of the deceased and were entitled to 
intervene in the probate proceedings and m consequence the Court did not 
direct the issue of special citations on the latter persons held that there was 
just cause for revocation— 5yama Chatan v PrafuUa 19 CWN 882 (884) 
30 IC 161 Charubala v Menaka Sundait 36 CWN 1010 (1012) 

In other Calcutta case however it is remarked that absence of citation 
or failure to serve the notice is not sufbaent to revoke a probate the proper 
course for the Judge is to give the executor an opportunity for proving the will 
in solemn form — Saroja Sundari v Abboy Cfutran 41 Cal 819 (824) 24 I C 27 
Where the Judge before granting letters of administration omitted to issue 
citations to certain necessary parties but the parties themselves did not object 
to the grant held that although the proceedings were defective and the Judge 
did not cxerase a sound judicial discretion m making the grant without issuing 
atations still m the circumstances of the case the omission was not a fatal defect 
—Rammayav Betty Makbert 31 CWN 160 100 I C 177 AIR 1927 Cal 207 
The absence of citation upon a nunor whose interests are affected by a will 
would be a just cause for revoking the probate In applying for probate of a 
Will which affects the interests of a minor the pmper course would be to serve 
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tJic minor uiili a notice md to have a proper ^tiardian ad hitm appointed ior 
him Hibdh \ Rtbflh 2C\\N IMi AkhiUsieari \ Halt Chaian JO CLJ 
207 81 IC b39 AIR IKij Cal 223 1221) WJierc an applicant lor probate 
of 1 Will loo<{ out Citation upon a minor who war represented by the applicant 
lumeelf a? RUardian AtlJ lint under the law atation is taken out against such 
parties as are interested in contesting llie application for probate such parties 
being as It were defendmta to the proceedings in the matter of the grant of 
probatoi that the applicant could not represent botii his own interest and 
the interest of the minor tfiat the ciralion iaken out uas no citoiion at all and 
that the proceedings were defectue m substance and the grant should be 
resoke-d Tlie projx^r course in such a case would be to have somebod> appointed 
b> the Court to act as guardian for the minor and to take out citation against 
the minor as represented b> the guardian or b> an ofTiccr of the Court having no 
adverse interest to the minor — Shotoshtbala v Anandamoyte 12 CIV'N 6 
Uimdaban\ Suiahiiar 10 CLJ 263 (274) 3 IC 178 (185) Dut there is a 
broad distinction between cases of (nobale and cases of Utters of administration 
in the matter of citations, for m die former ease the proof of will in a majonty 
of cases, if not in all acts ptetachoally to the Jcgitimale rights of those who 
would inherit or be citUllcd to the properties in the absence of a will and 
omission to cite them is likely to affect such rights of theirs m their absence 

while in the latter ease such omission only aiTects Uieir preferential right to 

administer or prev ents them from objecting to the personnel of the administrator 
or to like matters and it is not until there is any maf administration that 

thc> are really affected And so where m proceedings for grant of Utters «/ 

admmtstraiion it was represented that certain minors who were interested were 
away m Burma and consequently notice was addressed to their mother as 
guardian living in a near place and the mother took part m the proceedings 
and did not do an) thing injurious to the minors but she was not formally 
brought on record as guardian ad Utem held that the minors were effectively 
represented and that the absence of the formal order did not invalidate the 
grant of letters of administration nor was it a ground for revocation of the 
grant— Ranma}a v Betty Mahbert 31 ClVN 160 100 IC 177 AIR 1927 
Cal 207 (distinguishing 2 CWN 100 12 CWN 6 and 40 CLJ 297) 

Where a petition for probate pra>ed for the appointment of a guardian ad 
Utem for a minor to whom citaton had to be issued but he refused to accept 
citation on behalf of the minor and probate was granted held that the minor 
was not properly represented m the probate proceedings and that he iras entitled 
to apply for revocation of the grant In such a case the fact that the person 
who was sought to be appointed guardian ad Utem was a fit and proper person 
to be the guardian is immatenal The mam question is whether he consented 
to be the guardian If he did not consent to fje the guardian and refused to 
accept citation the proceedings were defective and the probate must be revoked 
—Sachtndra v Htronmoyee 24 CWN 538 (540) 59 I C 435 Where in the 
proceedings for taking probate of a will which purported to disinhent a minor 
notices were issued to the minor and her guardian (mother) but the person 
who accepted the service of notice on behalf of the females was one who lived 
as a servant and under the immediate auitrol of the person who propounded the 
will and the guardian was not aware of the proceedings and it further appeared 
that both the minor and her mother (guardian) also were living under the 
immediate protection and influence of the propounder held that m the peculiar 
circumstances of the case the guardian was not given any opportunity to oppose 
the grant of probate and the service of notice was ineffectual The grant of 
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probate must be revoked — Rantanandi \ KaJauati 7 Pat 221 (PC) 9 PLT 
97 32 CWN 402 (407 408) 54 MLJ 281 107 IC 14 AIR 1928 PC 
2 , Hatmabati \ hunja Mohan 35 CWN 387 (392) AIR 1931 Cal 713 135 
IC 282 But mere omission to serve a speaal atation would not by itself be 
a sufficient ground for revoking the grant i/ it was shown that the person on 
whom the citation ought to have been served was otherwise aware of the 
proceedings — Piem Chandra v Surendra 9 CWN 190 Ntstanm v Brohmo 
ffltyi 18 Cal 45 Sauja v Abhoy 41 Cal 819 VenkataTathiiam v Satyavalt 
46 MLJ 383 A.IR 1924 Mad 578 (581) 79 I C 44 kanim v Jogendra 
1 Pat 86 ( 89 ) 69 I C 611 AIR 1922 Pat 406 And the fact tliat the 
person who complains of absence of such citation is a minor makes no difference 
—NtsiaTtnt V i?roA»ioj«o>i 18 Cal 45 (47) The burden of proving that the 
person on whom citation was not issued had oUierwise a knowledge of the 
proceedings, lies on the parly who alleges such knowledge it is not necessary 
for the person who applies for revocation to prove that he had no knowledge 

of the proceedings — Charan v Prafulla 19 CWN 882 (886) Prem 

Chandra v Surendra supra 

The absence of citations in a case m which they are ordered but did not 
issue does not by itself constitute just cause for revocation of probate though 
it may do so if the party claiming that atation should have been ordered 
and served upon him can show a ptma facte case for revocation which the 
executor is unable to rebut In cases where citations have been ordered but 
not served the burden of proof is then shifted to the executor to show that 
there was no defect of substance m the proceedings in which probate was granted. 
In cases where atations have not been ordered the party impugning the will 
on the ground of his non atation must first show that he ought to have been 
oted before the burden of proof is shifted to the executor to show that the 

defect in the proceedings was not one of substance and that no just cause for 

revocation exists — Eusoof v Ismail 176IC 614 AIR 1938 Rang 261 (PB) 

Absened of atauon to a person who had sold away her interest m the 
estate and was represented in the probate proceeding^ by her vendee was not a 
just cause for revocation of the probate— il/oHgfa v Samson 51 I C 24 (26) 
(Nag) 

A person who has acquired an interest in the estate of a testator subsequently 
to the testators death is entitled to a general citation only and not to any 
speoai atation— Gopei Chandra v Loan Co 41 ClYN 120 

297 Clause (b)— Grant obtained fraudulently, etc. — A grant of 
’etters of administration which has been obtained fraudulently is void ab tnttto 
— Debendia v Administrator General 33 Cal 713 10 CWN 673 Where pro- 
bate has been obtained by fraud on the next of kin equity interferes and either 
converts the wrong doer into a trustee m respect of such probate or obliges him 
to consent to a repeal or revocation of it in the Court in which it was granted 
—Barnesley v Powell 1 Ves Sen 119 284 287 Where A having applied for 
the probate of a will caused citation to be issued to B who but for the will 
\ ould inhent a portion of his estate but the notice was served on B a week 
dfter B had assigned his interests to C neither B nor A who presumably 
knew of the transfer by B brought the fact of assignment to the Court s notice 
and probate was granted without the assignees getting any notice of the pro- 
ceedings held that the proceedings were bad because the grant was obtained 
fraudulentlj by makins a false suggestion or concealing from the Court some 
thing material to the cass—Mohshadayim v Karnadhat 19 CWN 1108 (1109) 
31 1 C 702 Where eight jears after the death of B, one of his son L obtained 
S-4§ 
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letters ol administration wiUi a copy annexed of an alleged will left by B winch 
if scnuinc would deprive another son S (who had meanwhile become heavily 
involved in debt) of a very Iari.c sliarc of hii inlientancc hdd that the creditors 
of S were inlitled to apply for revocation of the will their application being 
based on the ground that ilie administration had been obtained m fraud of 
creditors— Z.a/t/ii Naram \ MuUan Chand 16 C W N 1099 (1101) 15 I C 686 

Where only a draft of the will was found a statement that the will has not 
been found alter due search docs not amount to a false and fraudulent state 
menl — Hants v Spencer Jo Bom I R 708 AIR 1933 Bom 370 (373) 
IMicre m a petition for probate the executor was desenbed as an inhabitant of 
Calcutta but it appears that he liad no fixed abode in Calcutta held that having 
regard to the facts of the case that the testator cane to Calcutta for medical 
treatment and it was not known liovr long lie might have remained m Calcutta 
It could not be said that the executor prai^iscd fraud upon the Court by 
describing tlie testator as an inliabitant of Caloitta and that the probate could 
not be revoked on that ground — In the ^oods of Mohendra 5 CWN 377 
(381) A mere false statement docs not amount to a fraudulent statement 
if Uicre is no intention on the part of the person making it to deceive or conceal 
—//arris v Spencer supra 

If a probate is granted in consequence of a compromise between the 
disputants resulting in the withdrawal of the opposition it cannot be afterwards 
revoked except on proof of fraud or orcumvcntion practised either upon the 
Court or upon the parties — P/teol v Askeut (1S37) 2 Moo PC 88 Kunja Lai 
\ hailash 14 CWN 1068 (1071) 

298 Clause (c)— Untrue allegation of fact — This clause states 
that just cause exists where the probate is obtained by making a false repre 
sentation This expre^ion is sufliaent to cover a case where it is alleged that 
the will of the testator is a forged will as it may be said that the grant has 
been obumed by means of an untrue allegation ol a fact essential in point of 
law to justify the grant —Jn the goods of Mohendra 5 CWN 377 (3B1) 
letters of administration would be revoked if it was afterwards discovered that 
tht. property of the deceased was outside the jurisdiction of the Court which 
granted the administration and the applicant was ignorant of it at the time he 
had made the application for the grant— /n the goods of De Siha 25 All 355 
Where a woman claiming to be the widow of the intestate but who had not been 
legally married obtained administration to the deceased as her husband the 
grant was revoked — In the goods of Moore 3 Notes of Cas. 601 Where the 
testator was erroneously supposed to have been killed m battle and probate of 
his will was granted but it sub'^juently trarapired that he was not dead and 
he appeared personal),' in Court the probate was cancelled and the will returned 
to him — In the goods of Napter 1 PhiUim. 83 Bit a mere mis statement as to 
the date of the decease in an application for obtaining letters of administration 
is no ground for revoking the same— A/o«a Abu Bacher v Bee Bee 4 BurLJ 
73 AIR 1925 Rang 236 ( 237) 88 1C 614 

299 Clause (A) — “Useless and inoperative” — The words useless 
and inoperative imply the discovery of somethmg which if known at the date 
of thf grant would have been a ground for refusing it as for example the 
discovery of a later will or codial or a subsequent discovery that the will was 
forged or that the alleged testator was still living — BaJ Gangadhar Ttlak v 
Sakuatbat 26 Bom 792 Gour Chandra v Sundart 40 Cal 50 16 CWN 
§80 Thus what would not have furnished a ground for refusing probate can 
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furnish no ground for re\oking it A testator after appointing executors pro 
\ided that they should manage the estate on behalf of his minor son until he 
attained majonty , probate was obtained of the will , and on the death of that 
son the testators widow applied for rexocation of the probate on the ground 
that as on the death of h r minor son the property vested in her as his heir the 
grant of probate became useless and inoperative It was held that the grant of 
probate did not become useless and inoperative because m view of the above 
interpretation of these words it was immaterial whether there was anything 
for the will to operate upon and the only question in a grant of probate waS 
the genumeness of the will and not anything as regards the devolution of pro 
perty and that as the circumstancea v hich had intervened with regard to the 
devolution of property would not have justified the refusal of probate if they 
had existed at the time at whidi it was granted they were no grounds for 
revocation — Bal Gangadhar Mah v SaJtucr&flj 26 Bom 792 

But a later Calcutta case expresses the view that this clause is not only 
applicable to cases where the circumstances which have made the grant useless 
and inoperative were m existence at the dale of the grant though unknown to 
the Court and to the parties con cm-'d but it applies also to cases where the 
arcumstances contemplated have happened after the dale of the grant This is 
evident from Illustration (via) which says that a grant of probate or letters of 
administration may be revoked if the grantee subsequently becomes of unsound 
mind And so where the District Judge found that the security furnished by 
the executor had become worthless and called upon him to furnish additional 
security within a certain time and the executor failed to do so held that it was a 
sufficient ground for revoking tlie piobate— Swrendra v Amrtta Lai 47 Cal 115 
23 CWN 763 51 IC 936 

An instance of how a grant becomes useless and inoperative is given m 
Illustration (viii) This seems to show that the clause contemplates that there 
is an administrator who however under certain arcumstances is incapable of 
acting so that the estate is practically without an administrator the clause does 
not mean that there is an administrator but he is wilfully withholding the 
legaacs payable under the will That would be a case of maladministration 
by the administrator but maladministration is not a just cause for revocation 
of a grant — Snsh Chandra v Bbabatarmi 32 CWN 993 (995) 48 CLJ 262 
114 IC 794 AIR 1928 Cal 69o 

A grant docs not b come useless and inoperative merely because the adimnis 
trator has nothing more to do than to distnbate the legacies to the several 
legatees. So long as the legacies are not paid to the legatees it cannot be said 
that the estate has been fully administered and that the grant has become useless 
and inoperative — Srtsh Chandra v Bhabatannt supra 

If a grant is limited in duration (eg jf the Court grants probate limited 
during the mmonty of the testators son) is it newssary to make an express 
order of revocation on the ground that the grant has become useless and inopera 
live when the time spcafied has elapsed > There is a diveigence of judiaal 
opinion on this quesUon In the following cases it has been assumed that no 
revocation is necessary because the grant ipsa facto ceases and expires on the 
termination of the period spcafied— /« re Metcalfe (1822) 1 Add 343 Metcalfe 
V Metcalfe (1824 ) 2 Add 348 Slater v May (1705) 1 Salk 42 On the 
other hand in several other cases the view has been favoured that a formal 
order of revocation is necessary— /n the goods of PhilUps (1824 ) 2 Add. 335 /* 
the goods of Ncuton (1843) 3 Curt 428 Rattuford \ Taynton (1802) 7 Ves. 
460 There is no Indian case law on llie subject. In Hemangtni \ Sarat Sundart 
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34 CLJ 457 66 I C 882 AIR 1921 Cal 292 (294) the point was merely 
raised but not deaded as it did not directly arise for decision 

Where it was found that thou^ after the grant of probate the estate vested 
in the universal legatee there sbll remained some duties to be performed by the 
executor it could not be said that the grant had become inoperative through 
circumstances— C/ifl«dro Aumar V Prasanm 48 Cal 1051 (1055 ) 25CWN 977 
Where probate having been granted ill the province of Sind the Insurance 
Company whose head office was situated in Bombay refused to pay the money 
on the ground that the probate was inoperative in Bombay the applicant was 
entitled to have the grant annulled to enable her to apply for a fresh grant in 
proper form — In re DeSou a 1 S L R 177 Where the administrator was 
convicted of cnminal breach of trust and sentenced to a term of imprisonment 
(although the offence was in no way connected with the deceaseds estate or with 
the administration in his capaaty of administrator) held that the grant became 
useless and inoperative and the letters of administration granted to him were 
revoked — 7« re PallersoH 2 CWN ccax 

Where the District Judge at first made an order for grant of letters of adminis- 
tration and also passed an independent order requiring the applicant to fumish 
secunty which the applicant failed to do it was held that since the order 
granting letters of administration was not conditional on the furnishing of 
secunty it could not be said that the failure to give secunty rendered the grant 
useless and inoperative so as to be a ground of revocation of the letters— 
Parbalt v Prem SukJi 2o PLR 106 8$ IC 563 AIR 1923 Lah 354 (355) 
(This decision has been modified on appeal on anothca- ground Pretn Sukh \ 
Parbalt ated under Note 302 ) 

Where one of several joint executors or administrators became a lunatic 
the Court on the application of the others revoked the grant and made a fresh 
grant to the applicants— /« the estate of Show [190o] P 92 In the goods of 
PhdUps (1824) 2 Add 335 336 In the goods of Neulon (1843) 3 Curt 428; 

In the goods of Marshall 1 Curt 297 

300 Clause (e) — Omission to file inventory and account — 
Merc failure to file the inventory and account is not a sufTicicnt ground for 
revocation of the grant it must be cstabli^cd that the grantee has wilfully and 
without reasonable cause onullcd to exhibit Uie inventory and account— Prem 
Chand V Surcndia 9 CWJV 190 Hemlata v Kadharaman 51 I C. 561, Cokul 
das V PuTushollam 4 BomLR 979 IltU v Bird Sty 102 ISor is it enough 
if the inventory or account is incorrect; but it must be untrue in matenal respects 
— Cokuldas \ Purushollam supra The Court is not bound to revoke a probate 
on the ground of an macoirate inventory especially where the value of assets 
left by a testator is almost a matter of conjecture and perfect accuracy con 
hardly be expected — Vcnkalasicamy \ Subbata^uJu 3t IC. 435 

The party applying for revocation of a probate under this clause on the 
ground that Uic accounts and inventory are untrue in material respects should 
peeifically state what items in the accounts and inventory are untrue and m 
what respects they are untrue It is not enough to make vague allegations that 
the accounts and the inventory are untrue— CAoni/ro humor v Prasanna 48 CaL 
ICBl (10o7 lOoS) 977 

A mere delay m the exfubiuon of the inventory is not tantamount to 
orusuon to file invcntory—C&cnJra humor \ Prasanna supra. 

300A- Remedy cf beneitetory when executor misappropriating 
money and submitting untrue accounts — Mierc iJic beneficiary ihuA^l 
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ihai ihc cxcnilor has been misappropriating money and submilUng untrue accounts 
to the District Judge his remedy is to apply under see 2 d3 (o) to rc\okc the 
grant of probate to the caecutor on the ground that he lias exhibited an account 
\ hich IS untrue in a material respect— ProraotfMr NaJh \ Gout Das A 1 R. 1938 
Cal 294 

300B Probate caclerorum — Practice — In the case of In the goods 
of Mussammat Caleb Daye 43 C W N 1193 there was an application for the 
rc%ocalion of a grant of letters of adnumstration Iinulcd for the purpose of repre 
scnling the deceased in a suit and for grant of probate to the executors named 
in the will of the defendant deceased. As upon the death of the defendant the 
executors were asked repeatedly to gel themselves substituted in the suit but 
Uicy deliberately refrained from taking any steps in the matter the Court 
appointed an admimstrator ad litem to represent the deceased defendant Sen J 
observed The Court may revoke a grant of letters of administration on the 
ground mentioned in see. 263 of the Indian Succession Act In my opinion no 
just cause lias been shown to exist within the meaning of that section 
As regards the question whether the petitioner can get probate it seems to me 
that there is no reason why they should not be given a supplementary grant of 
probate keeping the grant to the administrator ad Jilem intact I have not been 
shown any provasion in the Indian Succession Act or any Indian authonty 
regarding that matter Learned counsel on behalf of the petitioner has referred 
me to the ease of In the goods of Broun LR 2 P & D 455 (1872) There it 
was held that a supplementary grant may be made in circumstances similar to 
the present one I consider that the English practice should be followed m this 
ease. I therefore direct that a ealetotum grant of probate will issue to the 
applicants. 

301 What are not just causes — The cxplonauon of the just 
cause m this section is exhaustive and not merely illustrative and hence mis 
management of the estate by an executor is not a just cause as it docs not come 
under any of the clauses enumerated— Annada v hah hnskna 24 Cal 95 
Gout Chandra v Satal Sundart 40 Cat 50 16 CWN 880 So also the unfit 
ness or incompetcney of an executor does not fall within the meaning of just 
cause — Haia Coomar v Doorgamont 21 CaL I9o The mere fact that the 
executor of a Mohunt s will had, since taking charge of office taken to an 
immoral course of conduct resulting in his exclusion from the community of 
Mohunt was held to be no ground for revocation of the probate — Mokundas v 
Luchmundas 6 Cal 11 Failure to give sccunty in accordance with the order 
granting letters of administration is not a ground for revocation of the letters 
when the order granting the letters was not conditional on the furnishing of 
security but the order requiring the grantee to give secunty was independent 
of the order for the grant of letters— Poihati v Prem Sukh 26 PLR 106 86 
1 C 563 AIR 1925 Lah. 354 (355) (distinguishing Surendra v Amnia 47 
Cal 115) Where the administrators quarrelled among Ihcmsehes as a result 
of which they found it difficult to work hannomously and administration became 
impossible held that this was not a cause for revoking the grant- Gout Chandra 
V Sorflf Sundart 40 Cal 50 The mere fact that there was some delay in taking 
out probate was not a just cause for its revocation when the delay (which was 
only six years after the testators death) was accounted fer by the fact that 
until the date of the application for probate there was no very urgent necessity 
for relying upon the wiU— Aofi Das v Ishan Chunder 31 Cal 914 (PC) 9 
CWN 40 An administration properly granted would not be revoked on the 
mere suggestion that it would be for the benefit of the estate to grant it to some 
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other person even though all the parties consent and the grantee himself applies 
for the revocation— /ji the goods of Heslop 1 Robert 467 Mai administration 
of the estate is not a just cause for revocation of the letters of administration — 
Smh Chandra \ Bhabalartm 32CWN 993 (995) AIR 1928 Cal 69o 
302 Miscellaneous — In a proceeding for revocation it is not neces 
sary for the applicant to implead those persons to whom alienations of the pro 
perty have been made since the granting of the probate Such persons are not 
necessary parties because in a revocation proceeding the Court is not concerned 
with the question as to what will happen to the alienees if the will is eventually 
found to be invalid But after revocation the alienees if they choose may 
intervene and opportumties should be alTorded to them of being heard when the 
executor is called on to prove the will m solemn form — Hamabatt v Kunja 
Mohan 35 CWN 387 (394) AIR 1931 Cal 713 135 IC 282 

The validity of a decree against an executor is not affected b> the subse 
quent revocation of the probate The decree is binding on the estate and on all 
heirs and representatives of the te«tator— Them v Nepean 9 Rang 360 
AIR 1931 Rang 283 ( 28o> 133 IC 494 

The grant of a probate is no bar to a suit for the establishment of the 
right of any person prejudiced thcreb> or for the construction of the will and 
the decree in any such suit supersedes the grant of probate and no proceedings 
for the rtvocation of the probate are nece»sarj — Rajendra v hlanick Lai 8 
ALJ 1063 n IC 235 

An order granting letters of administration cannot be cancelled mthoul 
notice to the person in v hose favour it has been passed— /’orwon v Bhora Nek 
Ram 37 All 380 13 ALJ 441 29 IC 133 Notice should be given by the 
Judge to the executor and all persona interested under the will or claiming to 
have an interest in the estate of the deceased The Judge if he thinks proper 
mav call upon the executor to prove the will again m the presence of the objector 
(applicant for revocation) notwithstanding the prior probate— /fowmllochuH v 
Nilrutiun 4 Cal 360 (3o3) Prem Chandra v Surendra 9 CWN 190 If in 
the prior probate proceedings the will had been proved merely in common form 
re summanly and ex parte without any opjxisiUon then on an application for 
revocation the Judge should have the will regularly proved afresh by tht executor 
BO as to give tlie applicant for revocation an opportunity of testing the evidence 
m support of the will before calling upon the applicant to produce his own 
evidence to impeach it — Kornullochun \ Nihultun 4 Cal 360 (364) 

But if theie had already bewi a full inquiry as tu the genuineness of the 
mil the Judge will take the previous grant of probate as a pri/aa facte evidence 
of the will and the onus of impeaching it will be shifted on to the objector — 
Kornullochun v Ntlruttun s-upra Until the applicant has made out a case for 
revocation the genuineness of the will cannot be questioned — Vurgagati \ 
Saurabint 33 Cal 1001 (1008) 10 CWN 9 d5 

Where letters of administration have been granted to a widow and she deals 
with the property under the orders of the Court the remedy of the reversioner 
questioning the propriety of the grant is to apply for revocation of the same 
He cannot attack the grant indiKctly by instituting a smt to declare the invalidity 
of an alienation made by the widow — Annada Charan v Alul Chandra S 
CWN 1045 54 IC 197 

Where merely an order has been made that probate should issue to the 
executrix but no probate has been ae^uaBy taken out the Court has no juns- 
diction to revoke a grant which has never been issued— /<z»ijr/;i \ Hirtitbhai 
37 Bom. lo8 19 I C 406 So also the Court cannot revoke the letters of 
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administration before the letters have actually been granted Thus where the 
Court passed an order for the grant of letters of administration to the applicant 
and at the same time directed him to give a bond with a ';uret> and on the 
applicants failure to give the security the Judge jetoked the grant of letters 
of administration held that as the letters of administration were mo/ actually 
Sranted to the applicant (and m fact could not be granted without his furnishing 
the secunty as directed by the Court) the Judges order tevokmg the grant 
was not proper The Judge ought to have wtthdrawn the order for grant of 
letters of administration — Pran Sukh v Patbalt 7 Lah 270 27 P L R 384 
94 I C 329 AIR 1926 Lah 352 on appeal from Parabatt v Piem Sukh cited 
in Notes 299 and 301 

303 Fresh application for grant — Where a grant of letters of 
administration made by a District Judge has been revoked under this seebon 
the Judge has nevertheless jurisdicbon to entertain a fresh application for a 
grant of letters of administrabon — Biij Lai v Secretary of State 20 All 109 
(110) In England if letters of administration are granted to a person and 
another person who claims an interest under an alleged will applies for relocation 
of the letters and for obtaining grant of the probate of the will both these 
matters are decided m one and the same proceeding If the will is valid the grant 
of administration is revoked and m the same proceeding a probate is ordered to 
issue m solemn form to the person applying for it He is not required to make 
a fresh petition for the grant of probate See Mortimer on Probate Law and 
Practice p 585 But this procedure is not followed in India In this country 
when a grant is revoked fresh proceedings have to be instituted by way of a 
fresh petition m order to obtain a grant of probate or letters of administration 
(as the case may be)— /form v Spencer 35 BomLR 708 AIR 1933 Bom. 
370 (372) 

But no regular suit is necessary for that purpose— Wuriis \ Spencer supra 
Brif Lai v Secretary of State supra 

Res Judicafa — A person who has unsjccessfuffy attempted to retoke a 
grant of probate which is revoked subsequently at the instance of some other 
party cannot rcagitate the matter in a subsequent application for a fresh grant 
by entenng caveat ^Vhere the matter thus <ought to be reagitated is covered 
by the previous decision awarded against sudi caveator in dismissing his applica 
tion for revocation it is res judicata — Rallabandy \ \ainamandra 46 MLJ 
383 In the goods of Raj hnehna Mubhajee 39 C.WN 1071 

304 No limitation — There no penod of limitation for making an 
application for rcvocabon of a probaie and probate was revoked in a case after 
Uie lapse of 32 years — Shyamlal v Ramesuan 23 CLJ 82 though it was also 
observed in this case that a peraon may be debarred by long delay in making 
such appbeabon— /bid (at p 100) See also Haimaiali v A«n;o Mohan 35 
CWN 387 (390) AIR.iq3iCal 713 135 I C 282 where a grant was revoked 
after 32 years on the ground of absence of proper atation on the minor Mere 
delay in applying for revocation is immatcn^ if it docs not lead to an inference 
^waiver— Isiiiiii Kumar \ Sakhabaron 35 CWV 568 (570) A.I R. 1931 

^\here m an administrabon suit it is found that the plaintifTs claim against 
the admimstrator for a share in the estate 13 barred by limitation the deter 
mination of tins case is res judicata as regards an application by the same plaintiff 
(or a revocation of Uie grant of administrabon — Xbdut Rahaman v Mating Mm 
12 BurLT 114, 51 I C 355 
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Oi Till pRACTici IN Granting and ri\omnc Probati: 

AND llTTlRS OI ADMINISTRATION 

264 (1) The District Jtidgc shaJJ have jurisdiction i 

Junsdiction of District t^raiiting and revoking probates an< 
Judge in granting and Icttcis of administration in all case 
uithin his district 

(2) Lxccpt m ca'iLS to which section J/ applies, no Cour 
in any local area be>ond the hniits of the towns of Calcutta 
Madras and Bombay, shall, where the deceased is a Hindu 
Muhammadan, Buddhist, Sikh or Jama or an exemptca 
person, receive applications for probate or letters of adminis- 
tration until the Provincial Government has, by a notification 
in the provincial official Gazette, authorised it so to do 

Note The words and the province of Burma have been omitted by 

the Government of India (Adaptation of Indian Laws) Order 1937 

305 Scope of section Pnor to the Probate and Administration 

Act (V of 1881) the powers of Distnct Courts re«peaing grants of probate or 
letters of administration (with the will annexed) were confined to cases of wills 
made on or after the 1st September 1870 (le to those wills to which the Hindu 
Wills Act 1870 applied) See Lwhmun v Dukhajan 6 C L R 138 But since 
the passing of the Probate and Administration Act applications for grants of 
probate or letters of administration can be entertained by District Courts even 
in respect of wills made prior to the 1st September 1870— XnsAna Aimtiir v 
Rai Mohun 14 Cal 37 htuhna hinkar v Panchuram 17 Cal 272 ( 275) 

306 District Judge — In Assam the junsdiction in granting probate 
and letters of administration under this section is vested in the Judicial Com 
nussioner who exercises the functions of a Distnct Judge and not m the Deputy 
Commissioner who exercises the functions of a Collector— Tkakui hnshto S«rMa 
V Basoodeb 12 WR 424 

An Additional District Judge to whom the functions of the District Judge 
relating to the grant and revocation of probates have been assigned under sec. 8 
(2) of the Bengal Civil Courts Act XII of 1887 has power to revoke a probate 
granted by the District Judge — Daho Kuer v Tmal Dei 3 Pat 609 (612) 

A I R 1924 Pat 593 78 I C 701 

The expression Distnct Judge mcludes a High Court — In re Kuppusuami 
53 Mad 237 A.I R 1«»30 Mad 779 (780) 126 I C 481 


306A Grounds upon which probate can be impeached in Civil 
Court — ^The only grounds upon whidi probate can be impeached in a Civil 
Court are those stated m sec 44 of the Evidence Act vie that the probate was 
granted by a Court not competent to giant it or that it was obtained by fraud or 
collusion which means fraud or ooUusion upon the Court and perhaps also fraud 
upon the person disinhented by the will executed by the testator or was procured 
by a fraud practised upon him — In re Bhobosoondatt Dabee 6 Cal 460 


306B Revocation of grant of probate — Correct method of 
approach by Court — An appheant for revocation of a grant of probate takes 
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upon himself the burden of displaang the evidence which there is regarding the 
execution and attestation of the will \'ihere there is direct cogent and positive 
testimony of all the attesting witnesses of a will as to its execution and attestation 
the Court should not instead of applying its nund to a dispassionate consideration 
of that evidence start off making all kinds of speculations as to the arcumstances 
of suspicion which make it improbable that the will could have been executed 
In order to repeal the effect of such positive testimony regarding execution an 
improbability must he clear and ccgenl It must approach very nearly to if it 
does not altogether constitute an impossibility If a person who takes it upon 
himseilf to dispute the genuineness of a will rests his case on suspicion the 
suspiaon must be a suspicion inherent in the transaction itself which is challenged 
and cannot be a suspicion ansing out of a mere conflict of testimony This is 
the correct method of approach for Courts called upon to deal with testamentary 
cases It can never be a afe or sound rule to start speculating as to what might 
have been the motive which impelled the testator to make an alleged will provided 
there is evidence and the Court has every right to call for such evidence and 
must in fact call for it — that the wiU was m point of fact executed as required 
by law The mere fact that a will is not registered is not such a circumstance as 
must tpso jacto tell against the genuineness of the will— Kristo Gopai v Batdya 
Nath ILR (1938 ) 2 Cal 173 


265 (1) The High Court may appoint such judicial Section 

Po.er 10 appo.nt De ^ pnsf 

legau of District Judge nt to act for the District Judge as Dele- Section p 
uou^ raws* gates to grant probate and letters of 

administration m non contentious cases, Section 2 
within such local limits as it may prescribe 


Provided that, m the cases of High Courts not estab- 
lished by Royal Charter, such appointment shall not be with- 
out the previous sanction of the Piovuicial Government 


(2) Persons so appointed shall be called “Distiict 
Delegates ” 


307 This section authorises the Dislnct Judge by implication to transfer 
a case to the Distnct Delegate for inquir> and report — Aun;8 Lai v Kadask 
14 CWN 1068 (1070) 7 IC 740 A Distnct Judge has power to transfer 
a probate case to the subordinate Judge under sec 23 (2) (d) of the Bengal 
Civil Courts Act XII of 1877 — Am«/o Behan v Hem Chunder 25 Cal 340 An 
Additional Distnct Judge is not to be presumed to be a Distnct Delegate so as to 
be able to grant probate or letters of administration only m non contentious cases; 
he is to be deemed a Distnct Delegate if he is appointed as such by the High 
Court If he is not so appointed but is cxcrasmg the powers of a Distnct Judge 
he can grant probate or letters of administration in all cases whether there is 
contention or not— AamsiMfi/i V Murltbat 63 I C 940 AIR 1923 Nag 41 


266 The District Judges shall have the like powers Section 236 
Distnct Judges powers ^ud authority 111 relation to the grant- isss 


: of probate and letters of admims- ^ion53 
tration, and all matters connected 


S— 43 
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tlicrcwuli, as irc l>> h\v \tstuJ in him, in relation to any 
civil suit or proceeding ptmluifj in his Court 

303 The conslrurtion of a Kill is nol U>c function of a Court of Probate 
but sucfi Court has po»cr to con true a Mill uicidcnJally for the purpose of 
determining MhcUicr *i tc&tamtniar) document sfuiuld be admitted to probate or 
\Uiclhcf any particular person is entitled to an> grant— //i the estate of Ila^ts 
[1901) P i92i In the estatt of Lufdan (}90i3] P 321 I\atid huhote v Pashu 
patt 7 Pal. 390 103 1 C 323 MR 1928 Pal 318 (319); af««OTa;i v Mohendta 
20 Cal 888 

But tlic District Judge has no potter to attard costs of a proceeding under 
sec 1911 of the Court lees Act The words all matters connected therewith 
cannot appl> to such proceedings. Thc^c words hate reference to matters such 
as Uie rctocation of probate tlic production of accounts and similar other matters. 
A proceeding under see 19 II of Uie Oijrl Pees Act merely deadcs a revenue 
dispute between the Collector and the holder of a probate as to the valuation 
of the properties of tlic deceased The Distnct Judge has no power to award 
the costs of holding an inquiry into such dispute — Httdoy Mohtm v Secietary of 
State 50 Cal 239 72 I C 472 A I R 1923 Cal 406 (407) 


Section 237 
Act X of 
1865 

Section 54, 
Act V of 
1881 


267 (1) Ihc Distnct Judge may order an> person to 

D irict Judcc may pi oducc and bring into Court any paper 
order person to produce or writing, being or purporting to be 
testamentary papers. testamentary, which maj be shown to 
be m the possession or under the control of such person 

(2) If It IS not shown that any such paper or writing 
IS in the possession or under the control of such person, but 
there is reason to believe that he has the knowledge of any 
such paper or writing, the Couit may direct such person to 
attend foi the purpose of being examined respecting the 
same 


(3) Such person shall be bound to answer Int/y such 
questions as may be put to him by the Court, and, if so 
ordered, to produce and bring in such paper or writing, and 
shall be subject to the like punishment under the Indian 
Penal Code, in case of default in not attending or in not 
answering such questions or not bringing in such paper or 
writing, as he would ha\e been subject to in case he had been 
a party to a suit and had made such default 

(4) The costs of the pioceedmg shall be in the discre- 
tion of the Judge 


The word truly h_s been added to remove any doubt as to what is dearly 
the intention of the provision — Report of the Joint Committee 

309 A duplicate is a part of a will and to be considered a testamentary 
pap r and as such jt nay be ordered to be produced — Ktllican v Parher 1 Cas. 
Temp Lee 662 
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268 The proceedings of the Court of the District 
. Judge m relation to the granting of 

JudgS^aSrt m Saturn probate and letters of administration 
to probate and adminis- shall, save as heieinaftei otherwise 
provided, be regulated, so far as the 
circumstances of the case permit, by the Code of Civil Pro- 
cedure, 1908 

This section is \ery ■wide The L^islatu e has intended by this section 
that the C P Code should be read with the Probate Act mutatts mutandis— 
In the goods of Guru Charan 6 CWN cxKii 

310 Procedure of C P Code— Instances —An executor appointed 
under the will may make an applicabon tn forma pauperis for taking out probate 
of the will and if the Court is satisfied that the petitioner is a pauper and that 
there is none of the testator s estate to enable him to take out the probate it may 
grant him lea\e to apply for and obtain probate tn forma pauperis — In re uiW of 
Dauubat 18 Bom 237 (239 241) 

An application for re\ocation of a piobate may be made i» forma pauperis 
—In re Guru Charan 6 CWN cxl\« 

The provisions of the C P Code as to the setting aside of ez parte decrees 
apply to an application to re\oke the grant of probate on the ground of want 
of proper citation—Dnitariwi \ Doibo Chunder 8 Cal 880 (882) 

An order directing the issue of a grant of probate to the propounder of a 
Will 19 one that is capable of execution and stay of execution of such a decree 
can be granted under sec 545 C P Code 1882 (O 41 r 5) — Brtj Coomaree 
V Hamrick 5 CWN 781 

A review of judgment is permissible Thus an ex parte grant of letters 
of administration may be revoked by the District Judge by way of review (sec 
114 C P Code) of the order granting the administration— Parman v Nek 
Ham 37 All 380 13 ALJ 441 See Note 289A under sec 263 

A Probate Court has the same powers in ordering an inventory to be made 
as an ordinary Civil Court has under O 39 r 7 C P Code — Gmbala v Prokash 
49CLJ 484 120 IC 459 AIR 1929 Cal 496 

For grant of injunction see Nirode Baton v Chamalkartnt 19 CWN 2(6 
cited under sec 247 

But sec 103 C P Code 1882 (O 9 r 9 C P Code 1908) does not 
apply to probate proceedings and therefore the dismissal of an application for 
probate for default would not debar an application by another person claiming 
an interest under the will and therefore also necessarily by the executor him 
self for if probate has been refused not on the merits but merely by rea-on 
of defect of some matters of form or procedure there is no adjudication that the 
instrument is not entitled to probate and so it may be again propounded 
moreover an executor presenting an application for pr^ate cannot be regarded 
as a plaintiff suing m respea of a cause of action within the meaning of O 9 
r 9 C P Code — Ramant Debt v humud Bandhu 14 CWN 924 (926 928) 

7 I C 126 Where an application for probate by a legatee has been dismissed 
for default it does not debar the legatee or persons claiming under him from 
filing a fresh application for probate or from pleading the existence of the will 
as a defence to a suit for the prop rty which they claim as belonging to them 
under the will — Ganskamdoss v Sarcstialhtbat 21 L W 415 AIR 1925 Mad. 
861 (869) 87 I C. 621, 


Section 238 
Act X of 
1865 

Section 55 
Act V of 
1881 
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th(.rL\Mtii as arc I»j Iiu \c>U<i in him, m rchlion to an) 
civil bini or jinxculini; ptiulim/ ni liia Court 

303 TIic om tiuciwn ul a will i* w*l Uic tuncoon 0 / a Couit of I’robatc 
bul «ich Cwift lu.» luAcr lo rimaiuc a will mdJtniiJIy for ihc purpoic ol 
dctcunmiHk whether a icaancnlar) d-jcur^ni sJ>wjld be idnitted to probate of 
^Uiclhcr an> {umcuLir jwiwm it cniiilcd lo an) Krant— //i the ntult 0 / Ifayts 
ll‘''OIi I’ V^x tn the giteft LuftaH I* 32lr SanJ Kuhotg \ I asku 

hill 7Vdt 3 V llidlC.Ja3 A I II I‘C3I'a( 318 (3I9;» a»u/JMfl>i \ Mohtndia 
:0CaJ b.->3. 

Uut the Diarut Jud^c lut no (loAcr lo award co it 0 / a proceeding under 

1*^11 ot Uie Court I tot Act Tht word* all nutter* conrcctcd therewith 
cannot appl) to kucii procrcdiriKC TIic-^ word* luve reference to matters such 
at the rctiotiun uf probate Ihc prcMjuciion of account* and tjrnilar other matters. 
A proceeding under sec Id'll ol the Court hits \ct mcrcl) deede* a revenue 
dispute bctwcin the CoUector and the ho’dcr of a probate as to the valuation 
of l/ie propirtirt of t/tc decta->cd The Dianct Judge has no power ro award 
the covli of holding an inquir) into such di pule— /May l/eAim v Sigretary of 
i/fl/c 50 Cal 230 72 I C 172 /\.I It 1023 CaJ -lOo (407) 

Stciion 237 267 ( 1 ) '1 li<. Dihlricl Judge nny order any person lo 

ActNol , a prcKiticc ond hrmg into Court any paper 

^lonSl, ordS''Jirin^"o ‘product or n ruing, luing or Iiurporting to be 
AciVol testamentao paper*. test imuil ir>, which ina) be shown to 
be in the jiosscssion or iiiidtr the control of such person 

(2) 1/ It IS not shown tint any such paper or writing 
IS in the jjosscssion or under the control of such person, but 
there IS reason to believe that he lias the knowledge of any 
such jnper or writing, the Court imj direct such person to 
attend for the purpose of being c\amined respecting the 
same 

(3) Such person shall be bound to answer truly such 
questions as may bt put to him by the Court, and, if so 
ordered, to produce and bring in such paper or writing, and 
shall be subject to the like pimibhinent under the Indian 
Penal Code, m ease of default in not attending or m not 
answering such questions oi not bringing m such paper or 
writing, as he would have been subject to in case he had been 
a party to a suit and had made such default 

(4) The costs of the proceeding shall be in the discre- 
tion of the Judge 

The word truly has been added to remove any doubt as to what is dearly 
the intention of the provision — Report of the foint Committee 

309 A duplicate is a part of a will and to be considered a testamentary 
paper and as such jt may be ordered to be produced — KtlUcan v Parker 1 Cas 
Temp Lee 662 
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268 The proceedings of the Court of the District 
. , r, , ^ Judge in iclition to the granting of 

m SauS probate and letters of administration 
lo probate and adrmnis- shall, sa\e as hcrcinaftei otherwise 
provided, be regulated, so far as the 
circumstances of the ease permit, b> the Code of Civil Pro 
cedure, 1908 


Section 238 
Act X of 
1865 

Section 55, 
Act V of 
1831 


This section is \ery ^'Ide. The Legislatu e ha» intended by this section 
that the C P Code should be read with the Probate Act mulalts mutandis— 
In the soods of Guru Charan 6 CWN cxKii 

310 Procedure of C P Code-Instances —An executor appointed 
under Uic will may make an application in jotma paupetts for taking out probate 
of the will and if the Court is satisfied that the petitioner is a pauper and that 
there is none of the testator s estate to enable him to take out the probate it may 
grant him leatc to apply for and obtain probate m forma paupens — 1» re titU of 
Datcubat 18 Bom. 237 ( 239 241) 

An application for roocation of a probate may be mode tn forma pauperis 
—In re Guru Cbaran 6 CWN ocKii 

The provisions of the C P Code as lo the setting aside of ex parte decrees 
apply to an application to retokc the grant of probate on the ground of want 
of proper citation — Dmlartnt v Dotbo Ckuttdcr 8 Cal 880 (882) 

An order directing the issue of a grant of probate to the propounder o! a 
wall 18 one that is capable of cxccuuon and stay of execution of such a decree 
can be granted under sec 543 C P Code 1882 (O 41 r 5)— fln; Coomaree 
V Samnek 5 CWN 781 

A rcMew of judgment is permissible Thus an ex parte grant of letters 
of administration may be revoked by the District Judge by way of ret'ieui (sec 
114 C P Code) of the order granting the administration — Parmart v Plek 
Ram 37 All 380 13 A L J 441 See Note 289A under sec 263 

A Probate Court has the same powers in oideiing an inventory to be made 
as an ordinary Civil Court has under O 39 r 7 C P Code — Cinbala v Prokash 
49CLJ 484 120 rc 459 AIR 1929 Cal 496 

For giznt of injunction see Nrrode Baron v Ckamatkanm 19 CWN 205 
Cited under sec 247 

But sec 103 C P Code 1882 (O 9 r 9 C P Code 1908) does not 
apply to probate proceedings, and therefore the dismissal of an application for 
probate for default would not debar an apphcation by another person claiming 
an interest under the will and Uierefore also neccssanly by the executor him 
self for if probate has been refused not on the nents but merely by reason 
of defect of some matters of form or procedure there is no adjudication that the 
instrument is not entitled to probate and so it may be again propounded 
moreover an executor presenting an application for probate cannot be regarded 
as a plaintiff suing m respect of a cause of action within the meaning of 0 9 
r 9 C P Code — Ramam Dehi v Kumud Bandhu 14 CWN 924 (926 928) 

7 I C 126 Where an application for probate by a legatee has been dismissed 
for default it does not debar the legatee or persons claiming under him from 
filing a fresh application for probate or from pleading the existence of the will 
as a defence to a suit for the property which they claim as belonging to them 
under the wUl — Ganshamdoss v Sarasu-athtbat 21 L W 415 AIR 1^125 Mad. 
861 (869) 87 I C 621, 



340 


THE INDIAN SUCCESSION ACT 


ISec. 268 


So also O 16 r 20 ol the Code «hould not be so applied to probate pro- 
ceedings as to dispense with the proof of the will So where a caveator refused 
to answer a question put to him the Judge ought not to dispense with the proof 
of execution of the will and to grant probate to the applicant — Raijt v Vishnu 
9 Bom. 241 (244) 

311 Arbitration — An executor against whose application for probate 
a caveat has been entered cannot submit to arbitration the question whether the 
will propounded by him was duly executed by the deceased sec 508 C P 
Code 1882 (Sch II of the Code of 1908) providing for reference to arbitration 
by the Court is not applicable to probate proceedings — Ghellabat v Wandubas 
21 Bom. 335 see also Hem Chundcr v Sarat Chunder 3 CWN Ixxviii If an 
application is made under sec 267 for the revocation of a probate the Court 
cannot delegate the decision of the question raised m such application to arbi 
trators even with the consent of the parties such matter as the granting and revo- 
cation of probates being for the Court only — Campbell v Simpson 72 P R 1894 

Withdrawal — O XXIII r 1 which says that a plaintiff may with 
draw a suit or abandon a part of his claim does not apply to an application for 
probate It is the duty of an applicant for probate to obtain an opinion of 
the Court upon the genuineness or otherwise of the will and he fails in his 
duty if he does not do so The further provision in 0 XXIII r 1 to the 
effect that if a plaintiff withdraws from a suit he shall be precluded from insti 
tuting any fresh suit in respect of the same subject matter also does not apply 
It IS undesirable that if an executor does improperly withdraw an application 
for probate he should be precluded from again undertaking the discharge of his 
duty in obtaining the finding of the Court on the genuineness of the will— 
Jugeshuar v Jagatdhari 2 PLJ 535 (537) 40 I C 345 

So also the procedure of O XXIII r 1 does not apply to a proceeding 
for revocation of a probate And therefore when a party has obtained rev oca 
tion of a probate on the ground that the will is a forgery it is not competent 
to him in the course of an appeal prepared by the executor to withdraw irom 
the entire proceedings and thus compel the Court to revive the grant of probate 
of a will which has been pronounced to be a forgery — Sarada Aa»/a v Gobtnda 
12 CLJ 91 6 IC 912 (917) 

312 Compromise — In a proceeding for probate the will must be 
proved either in common fonn or in solemn form if the proceeding is conten 
tious it must be proved in solemn form Unless the will is proved in some 
form no grant of probate can be made merely on the consent of the parties 
The only issue in a probate proceeding relates to the genuineness and due 
execution of the will and the Court is itself under a duty to determine it 
therefore an agreement or compromise as regards the issue of the genuineness 
of the will if Its effect is to exclude etidence in prooj of the mil is not lawful 
within the meaning of sec 375 C P Code 1882 (O 23 r 3) — Monmohtm 
V Banga Chandra 31 Cal 357 8 CWN 197 Sarada Kanta \ Gobtnda 12 
CLJ 91 (96) 6 IC 912 Jugeshwar \ Jagatdhan 2 PLJ 535 ( 536 ) 40 
IC 345 Janakbatt v Gajanand 1 PLJ 377 (382) So when probate has 
actually been revoked by a Court of first instance on the ground that the will 
propounded is a forgery the parties are not entitled to bring the matter on 
appeal and then by compromise to retain a reversal of the decision and a 
revival of the probate of the forged will without any adjudication on the ments. 
Such a compromise cannot be regarded as lawful within the meaning of O 23 
r 3 of the Code — Sarada Kanta v Gobtnda supra It is a most unusual pro- 
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cedure to grant probate m terms of an agreement or compromise without proof 
of the will in common form — Kamal Kuman v Najendja 9CLJ 19 IIC 
573 (578) Biskunath v Sarju 1931 ALJ 835 133 I C 403 AIR 1931 AH 
745 (746) There can be no dismissal of a probate case m accordance with 
the terms of a petition of compromise The mam issue m a probate case is 
whether or not the will has been proved and the only effect of a compromise 
IS to reduce a contentious proceeding into one whidi is not contentious but 
this does not absolve the Court from the task of either granting probate or 
refusing It If a compromise has been made and the objector withdraws from 
the contest the Court will grant probate in coirnmn form but the Court can 
not di miss the probate case in accordance with the terms of the compromise 
between the propounder and the objector — Janakalt v Gajamnd 1 PLJ 377 
(379) 37 I C 12 20 CWN 986 

There is no question and all the authonties are agreed with regard to this 
that unless a will is proved in some form no grant of probate can be made 
merely on the consent of parties It has been held that an agreement or com 
promise as regards the genuineness and due execution of the will if its effect 
IS to exclude evidence in proof of the will is not lawful and no probate can 
be granted merely because the caveator con ents to the grant Such an agreement 
IS aga nst public policy as the only issue m a probate proceeding relates to the 
genuineness and due execution of the will — Court Sankar v Hart Bhabam 41 
CWN 848 Ghellabhat v Nandaubat 21 Bom 335 Monmohtnt v Banga 
Chandra 31 Cal 357 Kamal Kumart v Narcndta Nath 9 CLJ 19 But 
where the genuineness of the util ts not disputed the parties may settle their 
differences by compromise or agreement and such an agreement when fairly 
made will be enforced So where on the executors propounding a will the 
parties settled their differences and the caveators withdrew their objections on 
the executors undertaking to pay them a fixed monthly allowance although 
the will provided an allowance to them only out of the surplus income held that 
the agreement having been made in order to settle a bona fide dispute was 
enforceable — Surja Prasad v Shyama Sundart 14 CWN 9o7 (970) 7 I C 550 
See also Kunja Lai v Katlash Chandra 14 CWN 1068 (1070) where the 
Judge granted probate upon a compromise after being satisfied that the will had 
been proved 

An order passed on a compromise does not operate as a bar o an application 
for a probate—Bro;o Lai v Sharajubala 51 Cal 752 (754) 84 I C 154 AIR 
1924 Cal 864 

A probate cannot be taken out by consent of parties in an amended form 
te m a form which makes a distnbution of property in a manner different from 
what IS directed by the will The parties benefiaally interested under the will 
can agree to dispose of the estate in a particular manner after it reaches their 
hands in that case Uvey are really dealing wvth their own property Such an 
agreement can be given effect to by a redistribution among themselves after 
the executor shall have made over the property to them m terms of the will — 
Kamal Kumari v Waiendra sjpra 

^Vhen a probate is granted in common form by reason of a compromise 
between the parties the terms of the compromtse cannot be embodied in the grant 
of probate for the reason that a Court of Probate cannot in many instances 
enforce the terms— Stans v Sounders (1861) 30 LJ PMA 184 But they 
may be enforced by an action in a Civil Court if they are otherwise unobjec 
tionable— A««;a la/ \ hdtask 14 CWN 1068 (1072 ) 7 1C 740 
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313 No Limitation — No law of limitation governs application for 
probate or Ltlcrs of adnuiuatration (ihougfi long and uncup’aincd dcla> ina> 
throw doubt on tfie geaumracss of the miH propounded} Article 181 of the 
I imitation Act dots not appi) to such applications—//! te Ishan Chandra 6 
Cal 707 C/ia/iamu//iri \ I'ona KoifptUai 17 Mad. 379 Dai Manekhai v 
Mcnekji 7 Bom. 213j Kash$ Chandra s Copt hrnhna 19 Cal 48 faiiakt v 
hrsatalu 8 Mad 207 /niiar ^ataln \ Onkar Lai 20 PR 1912 10 IC 130 
(131) The rcavin for the exemption of applications for probate from the 
operation of tiie Limitation Act probabl> is tiiat the application for probate is 
m the nature of an application for pcmu&s.on to perform a duty created by a 
will or for recognition as a testamentar) trustee and the nght to apply conunaes 
v) long as Uie object of the trust exists or any part of the trust if really created 
remains to be executed- CnanaiRuMu \ Vana Koilpillai 17 hfad. 379 (381) 
In this country wills arc not generally propounded until it becomes absolutely 
necessary to propound them Avoidance of probate duty is another ground for 
keeping back the will until there is strong reason for putting it forward. These 
are some of the reasons why a long penod elapses between the death of the 
testator and the propounding of the will AVTicre there is a very long delay in 
propounding the will and the delay is explained Uie Court will only scrutinize 
the evidence very carefully but there is no rule of law of evidence that such a 
will IS incapable of being proved — Binodrni v Hriday i\alh 22 CWN 424 
(426) 45 I C 187 

Section 239 269 (I) Until probate is granted of the will of a 

deceased person, or an administrator 
Sections When and how Distnct of his estate IS constituted, the District 
Art VII of ” of"p%perty Judge, within whose jurisdiction any 

part of the property of the deceased 
person is situate js authorised and required to interfere for 
the protection of such property at the instance ot any person 
claiming to be interested therein, and m all other cases where 
the Judge considers that the property incurs any risk of loss 
or damage, and for that purpose, if he thinks fit, to appoint 
an officer to take and keep possession of the property 

(2) This section shall not apply when the deceased ts 
a Hindu, Mahammadan Biiddhict Sikh or Jama or an ex- 
empted pel son noi shall it apply to any part of the property 
of an Indian Chiistian who has died intestate 

Sub section (2) incorporates the provisions of section 3 of Act VII of 
1901 and as the provision is not incorporated in the Act of 1881 it excludes 
the persons to whom that Act relates from the purview of the clause — Nolet 
on Clauses 

314 Although this section has not been incorporated in the Probate 
and Administration Act the Court has power to appoint a receiver in a 
testamentary suit under the general provisions of the C P Code — leshiiant 
V Shankar 17 Bom 388 

If m the case of an executor or administrator any misconduct waste or 
improper disposition of the assets is shown, or if he is out of the jurisdiction, 
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the Chancery Division will instantly interfere and appoint a receiver— A«ony>no«5 
2 Ves 5 (per Sir W Grant) Mtddleton \ Dodswell 13 Ves 268 But the 
administration is not to be taken out of the hands of the executor upon slight 
grounds as for instance merely on the ground of hs property— Afidd/eton v 
Dodswell supra 

In the case of Mahomedans the rule of the Court of Chancery that a 
recaver will not be appointed unless gross nusconduct of the executor is shown 
IS not applicable and a receiver will be appointed in a proper case even though no 
misconduct of the executor is alleged — Hafizbat v Kazt Abdul 19 Bom. 83 ( 85) 

A District Judge has power of interference under this section in respect 
of the entire property of the deceased person even though some part of the 
property is situate outside his junsdiction even outside the province altogether 
—Rego V Rego 29 NLR 238 AIR 1933 Nag 173 (176) If the secUon is 
interpreted m a narrow sense so as to restrict the District Judges powers of 
protection to only such part of the property as is situate within his jurisdiction 
the very object of this section may be defeated It would necessitate a person 
interested in the deceaseds property making several applications to the District 
Judges withm whose junsdictions various parts of the propert> are situated 
Such a procedure would obviously run counter to the scheme of the law— /tid 
The Judge exercising his powers under this section has no authonty to 
investigate the claimants title and his finding as to title will not be conclusively 
binding on the party affected— Rego v Rego supra In the exerase of the 
powers under this section the Judge can pass an> order which he considers 
most effective in order to protect the property He can not only appoint an 
officer to take and keep possession of the property but can appoint the person 
who 18 already in possession of the property to keep such possession until 
administration is granted — Rego v Rego supra 

The Judges power to interfere for the protection given by this section is 
independent of anj application made for the grant of probate or letters of 
administration Therefore the dismissal of an application for letters for want 
of prosecution does not aHect the validity of the order made under this section 
This order survives until a probate is granted or an administrator is constituted 
— Rego V Rego supra 

270 Probate of the will or letters of administration Section 240 
men probate or to the estate of a deceased person may 

administration may be _* i i rv . ^ t i i 4^5 

granted by District gianted by a District Judge under Section 56 
J'ldge the seal of his Court, if it appears by a 

petition, verified as hereinafter provided, of the person ^ 
applying for the same that the testator or intestate, as the 
case may be, at the time of his decease, had a fixed place of 
abode, or any pioperty, moveable or immoveable, within the 
jurisdiction of the Judge 

315 Jurisdiction — A Distnct Judge has junsdiction to grant probate 
of a wnll executed out of British India by a person who is not a British subject 
if the testator had at the time of his death, moveable and immoveable property 
vithin tlie junsdiclion of the Judge. The provisions of this section are general 
and quite irrespective of the place where the will was executed or of the 
nationality of the testator— B/ awroo v Lakshmtbai ^ Bom. 607 ( 609) Where 
a will vas executed in Bombay devising immoveable property in Thana the 
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District Judge of Thana had jurisdiction to grant probate of the wiJI — Ravjt v 
Vtshnu 9 Bom 241 (243) It is not necessary that all the property of the 
deceased should be situated within the jurisdiction of the District Judge in whose 
Court the probate is asked for The Judge can grant probate if a pari only 
of the estate of the deceased is situate within his jurisdiction — Lai Singh v 
htshen Deit AIR 1929 Lah 72 (73) 110 IC 391 If some prop rty of the 
deceased is situate in a Native State the Judge can grant probate only with 
respect to the property in British India but not with respect to projjerty in that 
State — Ibtd 

The expression iued place of abode does not mean permanent residence 
at one place in a mans hfe (because no one in the world can be said to have 
a permanent place of abode) but residence for a considerably long time So 
where the deceased had been stationed as a Railway Guard for 20 years at a 
place where he occupied quarters in the Railway lines he must be deemed to 
have had a hxed abode at the place in spite of the fact that he was liable to 
be transferred — Govtad v Anant 19 N L R 54 AIR 1923 Nag 145 71 I C 
816 So the Court has jurisdiction to grant probate or administration if the 
deceased resided within its jurisdiction at the time of his death although the 
residence was not of a permanent nature but he had come there for the purpose 
of medical treatment so that it was uncertain how Jong that residence might be 
—In the goods of Mohtndra 5 CWN 377 (381) Sobhag Ram v Lado Ram 
11 LahLJ 11 116 IC 305 AIR 1929 Lah 282 (283) 

Where the deceased has left some moveable property within the Judges 
jurisdittion and all the witnesses to the will reside within the jurisdiction the 
Judge has power to entertain an application for probate— Cound v Anant 
supra A deposit of money is moveable property and therefore where the 
deceased had deposited a sum of money in a Bank within the junsdiction of 
the Court it was held that that Court had authority to grant letters of adnmis 
tration— So&ktig v Lado Ram supra But a Distnrt Judge cannot grant 
letters of administration if the deceased had not at the time of his death a fixed 
place of abode or any property within his district The mere fact that an 
administration suit was going on m that district was not sufficient to give 
jurisdiction to the Judge of that dislnct — Fardunjt v Naiajbai 17 Bom. 689 
(690) Where the decea ed died without the jurisdiction of the Court and left no 
property at any place within its jurisdiction except some earthen pots and other 
tnfling articles the Dislnct Judge refused to grant administration — Bai Mancha 
V Ba\ Ganga 1 BomLR 666 

The High Court (ahidi under «ec 3Q0 has concurrent sartsdsettan K/th the 
Distnct Judge) has no jurisdiction to grant probate of the will of a testator who 
did not live in the presdencj nor left any goods or effects within the limits of 
the presidency — In the matter of Rose Learmouth 24 Mad 120 (121) 


Section 241 
Act X of 
1865 

Section 57 
Act V of 
1881 


271 When the application is made to the Judge of a 
, . , district in which the deceased had no 

made to^udge^of istnrt fixed abode at the time of his death, it 
JT ''hi** deceased had no shall be in the discj ction of the Judge 
^ ^ ^ to refuse the application, if in his judg- 

ment It could be disposed of more justly or conveniently in 
another district, or where the application is for letters of 
administration, to grant them absolutely, or limited to the 
propert) witlim his own jurisdiction 
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316 ^Vhc^e between Courts of diEcrent dtsiricis m J3ri/«5/i India there 
IS a question as to wluch of such Courts can most justly or con\cniently grant 
probate the Judge has a discretion to iciti the aK>licant to the more convenient 
Court but where there is no Court of concurrent jurisdiction tn BTiltsIt India 
to which the applicant can apply for probate the Judge is vested with no such 
discretion Therefore where the testator was a subject of Baroda State and 
the will was executed at Baroda but he left immovcidjic property situate in the 
distnct of Belgaum where the petition for probate was made held that the 
Distnct Judge of Belgaum must entertain Uie application and has no discretion 
to refer the applicant to tlie Baroda Court as Baroda is not a district in British 
India — Dhaurao v lakskmibat 20 Bom 607 (609 610) 

II the property within the jurisdiction of the District Judj,e be of a very 
trifling nature the Judge may in his discretion under this section refuse the 
application if m his opinion it can be norc conveniently disposed of in another 
distnct — Bat Mancha v Bat Ganga 1 Bom L R 6^ But in such a case the 
Judge may in his discretion clca to entertain llic application and go on with 
the proceeding The matter is left with the discretion of the Judge and if 
he chooses to act either way his aaion cannot be interfered with by the High 
Court either m appeal or m revision— B/mPendro v Ashlabhuja 1932 A L J 
418 139 I C 156 AIR All 379 (381) 

The applicant for probate is domtnus hits and his choice should be given 
effect to unless there arc s’jflicient grounds made out to show as to why the 
proceedings should not be held at the Distnct Court The fact that the deceased 
lived m Calcutta or that the major portion of his property is situated in Calcutta 
IS no ground for refusing to entertain an application for probate by the Distnct 
Judge of Alipur (24 Parganas) niuch is only 3 or 4 miles distant from the 
Calcutta High Court — Ananga Mohan v Balat Chand 33 CLJ 386 63 1C 
523 (524) 

272 Probate and letters of administration may, upon Section 241 

application for that purpose to 
=dS.msirltfo“„^ “r be delegate be granted by himsea^nss 

granted by Delegate m any case m which there is no con- 

tention, if it appears by petition, ven- Section 3 
fied as hereinafter piovided, that the testator or intestate, 
as the case may be, at the time of his death had a fixed place ^ 
of abode zvithin the jurisdiction of such Delegate 

273 Probate or letters of administration shall have Section 242 
Conclusiveness of pro ^f^ect Over all the property and estate, 

bate or letters of ad moveable or imiiiovcble, of the deceased Settion 59 
minis ration throughout the province m \v hich the 

same is or are granted, and shall be conclusive, as to the re- 
presentative title, against all debtors of tne deceased, and all 
persons holding property which belongs to him, and shall 
afford full indemnity to all debtors paying their debts and all 
persons delivering up such property to the person to whom 
such probate or letters of administration have been granted 
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(2)and3 Provided th'it probates and letters of administration 

(1) Act granted — 

(a) by a High Court, or 

(b) by a Distiict Judge, where the deceased at the time 

of his death had a fixed place of abode situate 
within the jurisdiction of such Judge, and such 
Judge certifies that the value of the property and 
estate affected bejond the limits of the province 
does not exceed ten thousand rupees, 
shall unless otheiwise directed by the grant, have like effect 
throughout the whole of British India 

The proviso to this section shall apply in British India 
aftei the sepai ation of Burma and Aden from India to pro- 
bates and ktteis of admunsti ation gi anted in Biinna and 
Aden befoi e the date of the sepai ation, or after that date m 
pi occedmgs which wcic pending at that date 

Note —The words in italics at (he end of the section have been inserted 
by the Government of India (Adaptation of Indian U>vs) Order 1937 

317 Scope of section —Before the addition of the proviso (by Act 
XIII of 1875) the result of this section was that an ordinary grant of letters of 
administration by the High Court did not operate beyond the limits of the 
Province within which that Court eaerciscd its junsdirtion— 1« the goods of 
Duncan IBLR OC 3 In u Nechlalcm IBLR OC 19 

The effect of the provj^ is to make the probate in certain cases operative 
throughout British India But in case of persons who are not governed by the 
Succession Act {eg Cutchi Metnons who are to be treated as Mahomedans) 
probate cannot be granted to take effect throughout India— /« re Hajt Ismail 
6 Bom 452 (460) 

Tins Act applies to Zansibar which is a District in the Presidency ol 
Bombay and under this section probate granted by the Consular Cxjurt in 
Zanzibar has effect over the property and estates of the deceased in Bombay — 
Macleod v Consul General Zan ibar 8 BoulL R 725 

Province ^The word Province m sec 273 must be taken from the 

definition in sec 2 (g) of the same Act which says that Province includes 
any division of British India having a Court of the last resort Sections 270 
and 271 give a Distnct Judge junsdiction to exerase powers of granting letters 
of administration if there is any property within the area of his judgeship Hence 
where the property bequeathed which is valued at several lakhs is almost all m 
Oudh and a small portion of the property valued at Rs. 15 only exists in the 
Juds,cship of Benares and the deceased had no fixed abode within the junsdiction 
of the District Judge of Denarco, technically the Distnct Judge of Benares 
has power to entertain an application for the issue of letters of administration 
and It cannot be said that it hould have been ncccssanly dismissed for want 
of jurisdiction — Debt Bakhsh v Ashtbhuja Ra*an 1937 A W R 767 

This section docs not contemplate cases ui which some of the property of the 
deceased is situated m a Native State — Lai Singh v hislien Dcit 110 IC 391 
U R. 1929 Lali 72 ( 73) 
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318 Conclusiveness of probate —The action of a Probate Court 
of competent junsdicUon when it admits a wdl to probate is in the nature 
of a proceeding m rem and so long the order remains in force it is conclusive 
as to the due execution and laltdily of the vviH not only upon all the parties 
who may be before the Court but also upon all other persons whatever in all 
proceedings arising out of the will or claims under or connected therewith — 
Saroda v Gobtnd 12 CLJ 91 6 IC 912 (916) Naibheram \ Jevallabh 35 
BomLR 998 AIR 1933 Bom 469 (474) 147 IC 362 The title conferred 
upon every executor who has obtained probate is obviously convenient as tending 
to facilitate the administration of the estate of the deceased and the adjustment 
oi the rights of all parties connected wiUi it — Kurrutul am v Nuzbalud dowla 
33 Cal 116 (128) (PC) This section affirms and enacts the conclusiveness 
of a grant of probate or administration as the representative title merely but 
it docs not declare the probate of a will to be conclusive evidence of the validity 
of the contents of the will tiself — In Bhobo Soondmt 6 Cal 460 {per Field 
J ) But where the executor look out probate of a will by which certain 
properties had been dedicated to an idol and he accepted the position that the 
properties had been properly dedicated for detasheba any person claiming 
through the executor cannot raise any question as to the validity of the 
dispositions made under the v ill— £)a>a»i 0 >i V Sankar 42 CLJ 30 AIR 1926 
Cal 417 (419) 87 I C 159 

While this section enacts that the grant of a probate is conclusive proof of 
the title of the executors and of the genuineness of the will admitted to probate 
it by no means follows that a similar consequence m the opposite sense must 
flow from the refusal of the Court to grant probate A refusal to grant probate 
must not necessarily lead to the conclusion that the will propounded is not the 
genuine will of the testator Such refusal (provided that it is not a refusal 
on the merits te not a refusal on the ground of mvalidity of the will) does 
not bar a subsequent suit by the executors for a declaration that the property 
of the deceased belonged to them and for an injunction to restrain interference 
in their enjoyment of it — Ganesh v Bam Chandra 21 Bom 563 

This section affords protection to debtors making bona fide payments to an 
executor or administrator before revocation of the grant Even though letters 
of administration have been obtained by fraud still so long as the grant remains 
unrevoked the grantee though a rogue and on imposter is to all intents 
and purposes the administrator He and he alone represents the estate of the 
deceased His receipts are valid discharges for all moneys received by him as 
administrator— Defcewdra v Admmtstiolor General 35 Cal 955 (959) (PC) 
affirming Debendra v Admimstrator General 33 Cal 713 


274 (1) Where probate or letters of administration 

Transmission to H.gh ^ave been granted by a High 

Courts of certificate of Couit or District Judge NVith the effect 
proviso to Tefcrrcd to in the proviso to section 
273, the High Court or District Judge 
shall send a certificate thereof to the following Courts, 
namely — 

(а) when the grant has been made by a High Court, 

to each of the other High Courts , 

(б) when the grant has been made by a District 


Section 242 
A Act X of 
1885 

Section 60 
Act V of 
1881 

Sections 2 
(3) and3 
(2) Act 
VIII of 
1903 
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Judge, to the High Court to which such Dis 
tiict Judge IS subordinate and to each of the 
other High Courts 

(2) Every ceitificate referred to in subsection (1) 
shall be juade as neatly as cttcumsfances admit in the fotin 
set foith in Schtdiih IV, and such ceitificate shall be filed 
b> the High Court receiving the same 

(3) Wheie any portion of the assets has been stated 
by the petitioner, as hereinafter provided in sections 276 
and 278, to be situate within the jurisdiction of a District 
Judge in another piovince, the Court required to send the 
ceitificate referred to in sub-section (1) shall send a copy 
thereof to such District Judge, and such copy shall be filed 
b> the District Judge receiving the same 

Section243 275 The application for probate or letters of adminis- 

ActXof tration, if made and verified in the 

sSonei pl.?au?nTr‘’p™b°a'te^Sr .nanner hereinafter provided, shall be 
Act V of administration if proper conclusive for the purpose of authons- 
1881 ly made and verified grant of probate or administra- 

tion, and no such grant shall be impeached by reason only 
that the testator or intestate had no fixed place of abode or 
no property within the district at the time of his death, 
unless by a proceeding to revoke the grant if obtained liy a 
fraud upon the Court 

319 This scaion is enacted for jurisdictional and not for fiscal purposes 
it is enacted for the purpo'W of authonsing the grant of administration and 
rendenng it conclusive even though there might be incorrect statements or 
omissions in the application upon uhidi the grant is issued and it has no 
reference to Uie valuation of the estate for the purpose of levying a Court fee 
upon It — In the goods of Sassoon 21 Bom 673 ( 676) 


Section 244 
Act X of 
1865 

Section 62 
Act V of 
1831 


276 (1) Application for probate or for letters of 

, . . administration, with the will annexed, 

Pcuuon tor pr*otr ^ distinctly 

written in Tiiglish or in the language in ordinar) use m 
jiroccedings licfore the Court in which the application is 
made w itii the w ill or, in the cases mentioned in sections 237, 
238, and 239 a eopj draft or statement of the contents 
thereof, annexed and stating — 

(a) the time of the testator’s death, 

(//) that the writing innexed is his last will and 
testament, 

(c) that it was dtilj executed, 
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((/) the amount of assets which arc likely to come to 

the petitioner’s hands, and 1889 

(f) when the application is for probate, that the 
petitioner IS the executor named m the will 

(2) In addition to these particuUrs, the petition shall 
further state, — 

(a) when tiic application is to the District Judge, 
that the deceased at the time of his death had 
a fixed place of abode, or had some pioperty, 
situate within the jurisdiction of the Judge, 
and 

(/>) when the application is to a District Delegate, s^twn 4 
that the deceased at the time of his death had issi 
a fixed iilace of abode within the jurisdiction 
of such Delegate 

(3) Where the application is to the District Judge and 

any portion of the assets likcl> to come to the petitioner’s (3) Art 
hands is situate m another province, the petition shall further 
state the amount of such assets in each province and the 
District Judges within whose jurisdiction such assets are 
situate 

The provisions ol section 62 of the Act of 1881 seem to be complete and 
they ha\e been adopted mulatts mutandu in this clause —Notes on Clause 

320 Oral will — ^This section applies to a vntlcn will and not to an 
oral one But if an oral inll was made before this Act (le the present 
Succession Act of 1925) came into force and an application for probate was made 
shortly before the coming into operation of this Art the probate proceedings 
would be go\CTncd by this Act and a probate can be granted of the oral will 
(te of the substance of the oral will) This Act lays down a rule of procedure 
only and not of substaiiliie law and therefore would not make the oral will 
imalid nor would refuse probate of it — Pitam Lot v holla 53 All 687 (FB ) 

1931 ALJ 711 AIR 1931 All 489 (490) 

‘Duly executed’ — ^The term duly executed in sub sec (1) clause 
(c) does not mean merely the fact of execution by the testator but means 
proof of execution which carries with it a conviction that the testator knew and 
approved of the contents of the instniment This involves the proposition that 
he was a free and capable testator smee knowledge implies his possession of the 
capacity wnthout which he could not knowr the contents of the will and approval 
cannot be real and complete without a free exercise of the will — Woomesh v 
Rashmohtm 21 Cal 279 See also notes to sec 59 under heading Presumption 
and Burden of proof 

But it IS not the function of the Court to go into the question of the 
lalidtty of the will with reference to the n^uie of the property disposed of by 
it That matter must be left to the parties to be contested m separate pro- 
ceedings. The only function of the Probate Court is to determine whether the 
Will was duly executed by the deceased while he was in possession of his senses 
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and liad a valid disposing mind— DtUa v Devi Ditto 132 I C 527 AIR 
1931 Lah 130 {131 132) 

In proceedings under this Act when probate of a will is sought the Court 
IS bound to grant probate unless it finds that the will was not executed by the 
testator or that he was not in a state of mind competent to exerase his testa 
mentary powers or that the will was not the testators voluntary act The 
Court has no concern with the question whether the will if proved will be 
effectual or valid or whether it can affect certain parts of the propertj with 
which It purports to deal The mere fact that a will if proved might in view 
of a previous decree of a Civil Court prove ineffectual is no ground for refusing 
to grant probate nor is the Court competent to consider the question whether 
the will IS a valid disposition by the testator — Inder Narain \ Onkar Lai 20 
PR 1912 10 IC 130 (131) 

321 Amount of assets — ^The term assets means and includes pro- 
perty of a deceased person chargeable with and applicable to the payment of 
his debts and legacies It would therefore include immoveable property—//! the 
goods of Coujjon 25 Cal 65 (73) The petitioner has to state fill the assets 
which are likely to come into his hands and not merely such part of them as 
he chooses to name — Kuppayammal v Ammani 22 Mad 345 (34fi) The 
object of the rule requiring the executor to state m his application for probate 
the amount of assets which are likely to come into his hands is to furnish a 
basis for testing the accuracy of the subsequent inv entory and accounts— /« te 
E ekicl Abraham 21 Don 139 (152) In an appJicoUon for J tiers of adnvnis 
tration with the vnll annexed the petiUoncr is required to state only the particular 
Item of property m respect of which he makes the application and need not 
give an inventory of Uic entire property of the testator— Cnrhoc/ian \ Satuant 
26 PLR. 60S 7 Lah LJ 283 1925 Uh 493 90 IC 620 

An application for probate should not be refused on the ground that Uicrc 
are no assets remaining to be administered IVhcrc a will has been propounded 
and proved the Court should grant probate even though it appears that Uicrc 
arc no debts due to or by the testator and the legatees have been in possession 
in accordance with the directions of the will for a Jong time— iduail v Ansh/ia 
dhone 21 CU N 1129 (1130) 42 IC 933 But an application for letUit of 
<jd;«i/iij/rfl/it»/i stands on a different footing In case of such applications it is 
the duty o( the Court before granting the letters to conMder whether Uicrc is 
any estate left to be administered or whether the estate lias not been fully 
administered — Laht Chandra v Baikunlha 14 C.\V^ 163 (461 46a} 5 IC 
J9 j In the Hoods of ^iunisking 3 CU N 633 

Clause (c) — Uhcrc a member of a firm has be-cn appointed executor 
Without spcafication of rume any person who applies for probate must prove 
Uiat he was a rvember of the firm both at the tim^ of Uic will and at the time 
ol the le tators death— fn Ike toads of Ctaite \ash 29 373 (374), 

U R Cal 60 j 91 IC 901 

ikfr-jrcrwn ('’> (a) - Frofntty sUuate utikin ike futisdtelion of the JuJte — 

In an application for probate it is suffictccl for Uie purpo-^ of giving junwbction 
under this uxiion, U-al the property adeged by the petitioner to tuse been 
s.luatc within Uie junuhction of the Jud^e Jiould liavc been in the pov^euion 
of U e te tator at the time of I ii death} and it is not fur the Court to cunvder 
rhether the title wAtr whieh the testator held the property was g«>d or bad— 

Ana Uak^oot \ hoer 4 CL.K. t*^ 

322. Miscellancou* — Lndcr this section an app'cart li tidcr no 
ob *aia,T to &ta c the r^xs of the UnJy or etber rtla ivcs of the eJeceax-d— 
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Ralph V Hale 7 P R 1902 These ere required to be stated m an application 
for letters of administration (sec 278) But though this section unlike sec 278 
does not specifically require that the names and residences of the family or other 
relatives of the deceased Jiould be stated in the application for probate and 
consequently the omission to furnish such inforination in the application does 
not affect the validity of the proceedings still il the application for probate 
contains false stalcmciits as to tlie relatives of the deceased (e g if the applicant 
aates that the deceased 1 ft no other near relatives besides the widow whereas 
the deceased left two nephews) and consequently no special citation is issued 
to the near relatives tlie application and the proceeding to obtain the probate 
are defective in substance and the probate is liable to be revoked— Syono Charan 
V Prafulla 19 CWN 882 (884) 30 I C 161 21 CL J 557 Charubda v 
Menala Sundari 36 CWN 1010 (1011) 

AlthoU|>h this section requires Uiat the application must be accompanied 
With tlie will still if at tlie time of the application the will is not in Uie appli 
cants possession and he says that it is in the possession of some other named 
person and prays that the Judge should direct that person to produce it and 
later on the applicant obtains it from that person and produces it in Court the 
requirements of this section are sufhciently complied with — Bua Ditto v Deis 
Ditto AIR 1931 Lah 130 (132) IC 527 

When an application for probate has been made under section 276 of a will 
of which a copy has been obtained the true one being deposited in a foreign 
Court and from the petition it is found that the application should liave been 
for letters of administration under section 228 Held that the Court could grant 
letters of administration with a copy of the will annexed or at least could 
allow the petition to be amended— Ram tal v Chanan Das 178 I C 224 AIR 
1938 Lah 349 

277 In cases wherein the will, copy or draft is written Section 245 
In what cases tnntsia any language Other than English or 
uon of will to be annexed than that in ordinary use in proceedings Section 63 
to petition before the Court, there shall be a trans 

VenRcatjon of transla latJon thereof annexed to the petition 
S3rt^SSo°r^" ^ translator of the Court, if the 

language be one for which a translator 
is appointed or, if the will, copy or draft is in any other 
language, then by any person competent to tianslate the 
same, in which case such translation shall be verified by that 
pel son in the following manner, namely — 

“I (A B ) do declare that I read and perfectly under- 
stand the language and character of the original, 
and that the above is a true and accurate trans- 
lation thereof ” 

275 (I) Application for letters of administration Section 246 

Petition for letters of shall be made by petition distinctly 

sidmmistnition written as aforesaid and stating ^on64 

(u) the time and place of the deceased’s death, 
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il>) the fimily or othci relatives of the deceased, and 
tliLir respective residences, 

(c) the right m which the petitioner claims, 

{(1) tile amount of assets which arc hkeJy to come 
to the petitioner's hands, 

(c) when the application is to the Distiict Judge, 
that the deceased at the time of his death had 
a ii\cd place of abode, or had some property, 
situate within the jurisdiction of the Judge, 
and 

Section 4 (/) when the application is to District Delegate, 

that the deceased at the time of his death had 
a fixed jilace of abode within the jurisdiction 
of such Delegate 

Sections 2 (2) Where the application is to the District Judge and 

13 ) portion of the assets likely to come to the petitioner’s 

VIII of hands is situate in another province, the petition shall further 

1903 state the amount of such assets m each province and the 

Distiict Judges within whose jurisdiction such assets are 
situate 


I^ote — In respect of eJau'ses (e) and (/) the wording of section 64 of Act 
V of 18S1 has been followed and not that of sec 246 of Act X of 1865 in order 
to assimilate the wording of this section to that of sec 276 

323 Assets hee Note 321 under section 276 Thi section merely 

requires that an application for letters of administration shojld specif) the amount 
of assets that are likely to come to the petitioners hands but it is not necessary 
for the Court of Probate to decide what a sets are Iikel> to come into the hands 
of the petitioner for the puiposes of administration but it is the duty of such 
Court in granting letters of administration to consider whether there is an) estate 
whatever to be administered Where no estate remained to be administered and 
the object of the application was not to admimster the effects of tJie deceased but 
really W obtain a declaration of fterrshep -n as to lotitly the success/cr/ party in 
any regular suit that might be instituted held that no grant should be made — 
Lalit Chandra v Baikuntha 14 CWN 463 (464 465) SIC 39o In the goods 
of Nuishtng 3 C W N 635 But in the case of an application for probate no such 
consideiation an cs and the Court must grant probate on the application of the 
executor even though it should appear that there are no debts due to or by the 
testator and the legatees have been in possession for a long time according to the 
direction of the will — Aduait v Arishnadhane 21 CWN 1129 (1139) 12 IC 
933 

Where after the petitioner had obtained letters of administration from the 
District Court it was discovered that the deceased left assets outside the 
junsdiction of that Court and it therefore became advisable to obtain letters of 
administration from the High Court the proper course was to apply to the 
District Judge to revoke the letters granted by him and then to apply to the 
High Court for a new grant of administration — In the goods of De Siha 25 
All 3o5 
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In an application for letters tlie petitioner is required to state only the 
particular item of property in respect of whidi he is making the application it is 
not necessary for him to give an inventory of the entire property of the deceased 
^Gurbachan \ Saluanl 26 PLR. 608 AIR 1925 Lah 493 7 LahLJ 288 
90 I C 620 

Where the deceased and the applicant were members of a joint Hindu 
Mitakshara family the latter is not competent to apply for letters of administration 
— Copalastiaiit \ Meenakshi 7 Rang 39 AIR 1929 Rang 99 (102) 115 
IC 905; Rainagin v Coiindamma 3 Burl J 116 AIR 1924 Rang 329 
(330), Vtlam Dcii v Di«a Nath 56 PR 1919 51 IC 651 The contrary 
remarks m the case of In re Dasu Alanatala 33 Mad 93 (97) arc merely 
obiter and tlie case is really one relating to court fees payable for letters of 
administration and not relating to grant of letters. See page 243 ante 


279 (1) Every person applying to any of the Courts Section 246 

.... ... . mentioned in the proviso to section 273 

AddiUon to statement ^ t . r * it i r 

m petition etc for pro- for probate of a Will or letters OI Section 6S 

bate or letters of adnums administration of an estate intended to 

Iralion in certain cases. , ... 

have cfTcct throughout British India, Secuon2 

shall state m his petition, m addition to the matters respec- vniof* 
tively required by section 276 and section 278, that to the 1903 
best of his belief no application has been made to any other 
Court for a probate of the same will or for letters of 
administration of the same estate, intended to have such 
effect as last aforesaid, 


or, where an> such application has been made, the Court 
to which it was made, the person or persons by whom it was 
made and the proceedings (if any) had thereon 

(2) The Court to which any such application is made 
under the proviso to section 273, may, if it thinks fit, reject 
the same 


280 The petition for probate or letters of administra- section 247 
Petition, (or probate shall in all cases be subscribed by Act X of ' 

eta to be signed and the petitioner and his pleader, if any, 

and shall be verified by the petitioner ActVof 
in the following manner, namely — 

“I {A B ), the petitioner in the above petition, declare 
that what is stated therein is true to the best of 
my information and belief ” 

324 A petition by the Administrator General for letters of admimstration 
IS sufficiently venfied by his sign..ture only — In the goods of McComtskey 
20 Cal 879 In the goods oj Atdall 26 Cal 404 (406) ? CWN 298 

S-45 
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(b) the family or othci relatives of the deceased, and 

their respective residences, 

(c) the right in which the petitioner claims, 

(d) the amount of assets which are likely to come 

to the petitioner’s hands, 

(e) when the application is to the District Judge, 

that the deceased at the time of his death had 
a fixed place of abode, or had some property, 
situate within the jurisdiction of the Judge, 
and 

(/) when the application is to District Delegate, 
that the deceased at the time of his death had 
a fixed place of abode within the jurisdiction 
of such Delegate 

(2) Where the application is to the District Judge and 
any portion of the assets likely to come to the petitioner’s 
hands is situate m another province, the petition shall furthei 
state the amount of such assets m each province and the 
District Judges within whose jurisdiction such assets are 
situate 


Note In respect of clauses (e) and (/) the wording of section 64 of Act 

V of 1881 has been followed and not that of sec 246 of Act X of 1865 in order 
to assimilate the wording of this section to that of sec 276 

323 Assets — See Note 321 under section 276 Thi section merely 
requires that an application for letters of administration shoild specify the amount 
of assets that are likely to come to the petitioners hands but it is not necessary 
for the Court of Probate to deade what a sets are IikcJ> to come into the hands 
of the petitioner lor the purposes ol administration but it i« the duty o/ such 
Court in granting letters of administration to consider whether there is any estate 
whatever to be administered Where no estate remained to be administered and 
the object of the application was not to idminister the effects of the deceased but 
r&slly to obtain a declaration ol Aerrs/wj? so as to lortily the soccessful party tn 
any regular suit that might be instituted held that no grant shojJd be made — 
Lalit Chandra v Baikuntha 14 CWN 463 (464 465) SIC 395 In the £oods 
oj Nurshing 3 C W N 63a But m the case of an application for probate no such 
consideration arises and the Court must grant probate on the application of the 
executor c\cn though it should appear that there are no debts due to or by the 
testator and the legatees have been in possession for a long time according to the 
direction of the will — Aduatt \ hrtshnadhone 21 CWN 1129 (1139) 12 I C 
933 

Wliere after the petitioner had obtained letters of administration from the 
Distnct Court it was discovered that the deceased left assets outside the 
junsdiction of that Court and it therefore became advisable to obtain letters of 
administration from the High Court the proper course was to apply to the 
Distnct Judge to revoke the letter^ granted b) him and then to apply to the 
High Court for a new grant of admiiustnition— /n the goods of Dc Siha 2o 
All 3o5 
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In an application for letters the petitioner is required to state only the 
particular item of property m respect of whidi he is making the application it is 
not necessary for him to give an inventory of the entire property of the deceased 
—Curbachan v Satv-ant 26 PL R. 608 AIR 1925 Lah 493 7 LahLJ 288 
90 I C 620 

Where the deceased and the applicant were members of a joint Hindu 
Mitakshara family the latter is not competent to apply for letters of administration 
^Copalaswavii v Meenakshi 1 Rang 39 AIR 1929 Rang 99 (102) 115 
IC 905 Ramagui v Govindamma 3 BurLJ 116 AIR 1924 Rang 329 
(330) Uttam Devi v Dim Nath 56 PR. 1919 51 I C 651 The contrary 
remarks in the case of 7« re Dasu Manaiala 33 Mad 93 ( 97) are merely 
obiter and the case is really one relating to court fees payable for letters of 
administration and not relating to grant of letters See page 243 ante 


279 (1) Every person applying to any of the Courts Section 246 

.... ... . mentioned in the proviso to section 273 

Addition to statement c i ^ r * n i i.* r 

in petition etc for pro- lOr probate of a will or letters Ot Section 65 

bate or letters of adminis administration of an estate intended to 

tralicpn m certain cases , 

have effect throughout British India, Section 2 
shall state in his petition, in addition to the matters respec- ynit? 
tively required by section 276 and section 278, that to the 1903 
best of his belief no application has been made to any other 
Court for a probate of the same will or for letters of 
administration of the same estate, intended to have such 
effect as last aforesaid, 


or, \\hcre any such application has been made, the Court 
to which it was made, the person or persons by whom it was 
made and the proceedings (if any) had thereon 

(2) The Court to which any such application is made 
under the proviso to section 273, may, if it thinks fit, reject 
the same 


280 The petition for probate or letters of admmistra- section 247 
Petition for probate shall in all cases be subscribed by Act x of ' 


etc to be signed and the petitioner and his pleader, if any, ce 
verified , , ,,, sectionoo 

and shall be \erified by the petitioner Act V of 
in the following manner, namely — 


“I {A B the petitioner in the above petition, declare 
that what is stated therein is true to the best of 
my information and belief ” 


324 A petition by the \dminisUator General for letters of administration 
is safliaenlly verified by his signature cmly— /n ike goods of McComukei 
20 CaL 879 /« the goods of Aidall 26 Cal 404 (406) 3 298 

S— 45 
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Section 2-18 
Act X of 
1865 

Section 67 
AaVof 
1881 


Section 249 
Act X of 
1865 

Section 68 
Act V of 
1881 


Section 250 
Act X of 
1865 

Section 69 
Act V of 
1881 

Section 9 
Act VI of 
1881 


281 \Vhcrc the application is for probate, the petition 
Verification of petition be verified by at least one of 

for probate by one wit tilt Witnesses to the will (when pro 
curiblc) in the manner or to the effect 
follow inj,*-, namely — 

‘ I (C i? ), one of the witnesses to the last will and 
testament of the testator mentioned in the abo\e 
])ctition, declare that I was jircsent and saw the 
said testator affix his sififnatiire {ot mark) there- 
to {o> that the said testator acknowledged the 
writing annexed to the above petition to be his 
last will and testament in my presence) " 

325 In an Engti&h case where no attesting witness could be found the 
aflidaMt of an attesting witnc^ made m a previous proceeding eight jears before 
was allowed to be read as evidence of execution and of testamentary capaaty 
—CoTnaXl V Mason 12 PD 142 Similar practice may be followed m India 
where none of the attesting witnesses is found 

This section requires venfication if the witness is procurable This shows 
that the provisions of this section as to venfication are directory and not 
mandatory and therefore the omission does not invalidate the proceedings— 
Ramsingh v Muiltbat 68 I C 940 AIR 1923 Nag 41 (42) 

282 If any petition or declaration which is hereby 
Pumshmant (or falsa required to be verified contains any 

averment in petition or a\erment which the person making the 
declaration verification knows or believes to be 

false, such person shall be deemed to have committed an 
offence tindcf section 193 of the Indian Penal Code 

283 (1) In all cases the Distiict Judge or Distiict 
Powers of District Delegate may if he thinks p) o~ 

Judge pcj — 

(n) examine the petitioner in person, upon oath, 

(6) require further evidence of the due execution of 
the will or the right of the petitioner to the 
letteis of administration, as the case may be, 

(c) issue citations calling upon all persons claiming 
to have any interest m the estate of the de- 
ceased to come and see the proceedings before 
the grant of probate or letters of administra- 
tion 

(2) The citation shall be fixed up in some conspicuous 
part of the Court-house, and also in the office of the Collector 
of the district, and otheiwise published or made known in 
such manner as the Judge or District Delegate issuing the 
same may direct 
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(3) Where any portion of the assets has been stated 
by the petitioner to he situate within the jurisdiction of a 
District Judge m aiiothei province, the District Judge issuing 
the same shall cause a copy of the citation to be sent to such 
other District Judge, who shall publish the same m the same 
manner as if it weic a citation issued by himself, and shall 
certify such publication to the District Judge who issued the 
citation 

326 Clause (a). Evidence of execution of will — No grant ol 
probate can be made unless a \ ill has been proved in accordance with law and 
inasmuch as a grant of probate operates as a judgment m rcffi the Court must 
be satisfied that the will has been duly executed and attested — Ameer Chand 
V ^fohanund 6 CLJ 453 hul'Payammal \ Ammani 22 Mad 345 (346) 
The propounder of a will should prove to the satisfaction of the Court bejond 
all possible doubt that the will was executed by the alleged testator that it 
was executed according to law and Uiat the testator at the lime of execution 
was ui a fit state of mind and body to execute the wUl and to fully appreaate 
what he was doing as to the disposition of the property— Padma Pnjo v 
Dhama Da$ 15 CWN 728 (729) 10 IC 965 Dutjendra v Cohke Nath 
19 CWN 747 (751) 28 IC 574 In all cases jn which an application is 
made for probate or letters of administration it lies upon the applicant to 
produce all the evidence which the circumstances of the case indicate as proper 
and necessary to prove the execution of the will in respect of which the Court 
is asked to make a grant— Tara Ckand v Deb Nath 10 C L R 550 

An application for probate being one that from its very nature should be 
speedily disposed of and the grant being irrevocable it follows that if the 
application is unopposed prma facte proof of the execution of the will is sufficient 
to warrant the grant of probate — In re Nobodooiga 7 CLR 387 

See also notes to sec 59 under heading Presumption and Burden of proof 

326A Probate, if may be granted on mere consent — Unless a 
will IS proved in some form no grant of probate can be made merely on the 
consent of the parties An agreement or compromise as regards the genuineness 
and due execution of the will if its cficct is to exdude evidence in proof of the 
will IS not lawful and no probate can be granted merely because the caveator 
consents to the grant Such an agreement is against public policy as the only 
issue in a probate proceeding relates to the genmneness and due execution of the 
will — CItcllabhai Altnaratti v Nandaubai 21 Bom 335 Monmohim v Banga 
Chandra 31 Ca! 357 Court Sankar v Hart Bhabtm 41 CWN 848 In the 

oi Kamal human Dell V Naiendja Nath Mukketjt 9 CLJ 19 Mr Justice 
Woodrolfe m the judgment delivered by him refers to the practice in sudi 
cases on the Original Side of the High Court and states It is of course obvious 
that there can be no sudi thing as an amended probate Either the will of the 
testator IS proved or it is not If proved what is proved are the provisions of the 
will Further there must be proof of the will before probate is granted The 
mere consent of parties without evidence m support of the will and which 
satisfies tlie Court of its due execution is insuffiaent 

326B Probability, how far a matter for consideration — 

Probability is not the main thing to be considered m connection with the question 
as to whether probate should or hould not be gnmted. The Court has to be 


Sec 2(6) 
and 3(4) 
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satisfied as to whclJicr the mil was os a matter ol fact executed and if 
executed by a free capable and willing testator— Cant Shaw v Paha Dassj 
CL J 337 

326C Locus standi of objector to contest the proceeding — 

The question of locus slandt of the objector to contest the proceedings is an 
issue which ought to be tried and determined as a preliminary proceeding— 
Catib Shaw v Palta Dassi 66 C L J 337 

327 Clause (c) — Citation — A testament may be proved m tno 
wajs either in common form or by fonn of law the latter mode is also called 
the solemn form and sometimes proving per tesies A will is proved in common 
form when the executor presents it before the Judge and in the absence of and 
without ating the parties interested produces witnesses to prove the same 
and the wntnesses having testified by their oaths that the testament exhibited is 
the true whole and last will and testament of the deceased the Judge there 
upon and sometimes upon Jess proof dcHis annex his probate and seal thereto 
\Vhen a will is to be proved in solemn form it is requisite that such persons as 
have interest should be made parties to the action or should be cited to be 
present at the probation and approbation of the testament — tViJham on Executors 
11th Edn pp 332 233 235 Phamndra v Nagendta 39 Chi 569 AIR 
1925 Cal 75 ( 77 ) 84 I C 65 

But this distinction m English law between proof in common form and 
proof in solemn form ought not to be introduced into Indian practice Where 
there is a positive enactment of the Indian Legislature (tis the Indian Sue 
cession Act) the proper course is to examine the language of that statute and 
to ascertain its proper meaning uninfluenced by any consideration derived from 
the English Jaw upon which it may be founded The Indian law has departed 
in many particulars from the rules of English law the ecclesiastical origin of 
the junsdiaion of Courts in England has been completely discarded and the 
Indian Legislature has gradually evolved an independent system of its own 
largely suggested no doubt by English law but also differing much from that 
lav*’ and purporting to be a self contained sjstem — Ramanandt v Kalauatx 7 
Pat 221 (PC) 32CWN 402 (405 406) AIR 1928 PC 2 107 IC 14 

This section vests the District Judge with full discretion as to the issue of 
citations which should be exerased with proper care In everj case in whidi 
probate of a Hindu will is asked a special atation ought to be served upon those 
persons whose interests are directly affected bj the will The practice of a mere 
general citation in all cases is one which may tend to encourage fraud and the 
fabncation and propounding of forged wnlls — In re Hutto Lai 8 Cal 570 
Although it IS quite true that this section which provides for the issue of citations 
does not render it obligatory on the Court to issue any special citation but 
merely declared that it shall be lawful for the Court to do so >ct it is not 
only desirable but nece«>ary in the ends of justice that this power should be 
exercised when it appears that some of the heirs whose interests are affected by 
the will are minors — Rebtlls v Rebelts 2 CWN 100 (104 105) Where a will 
is propounded which alters tJie devolution of property the District Judge should 
in the exercise of the discretion vested in him by this section direct speaal 
citations to persons whose rights are immediately affected by the will — Syama 
Chat an v Prafulla 19 CWN 882 (884) 21 CLJ S57 30 I C 161 

Although sec 276 (unlike sec 278) does not require that a petition for probate 
should contain the names of the relatives of the testator which are required 
in a petition for letters of admimstration still sec 283 lays down that it shall 
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3 e lawful for the District Judge to issue atations on all persons claiming to 
lave an interest m the estate of the deceased whether m proceedings for pro- 
bate or for letters of administration And Illustration (ii) of section 263 
shows that a grant made without cling parties who ought to have been cited 
IS fit to be revoked Consequently where the apphcation for probate contained 
a false statement as to the relations of the deceased te where it mentioned 
some of the relation and omitted to mention the others and citations were not 
issued to the latter the grant must be revoked— Charon v Prafulla 
supra Charubala v A/i woita Su/idart 36 C W N 1010 (1011 1012) 

If the person to be cited is a minor the citation ^ould issue upon the 
guardian of the minor— /« re Amrtta Lai 27 Cal 350 If the natural guards 
(< g moQ^r) of the infant is also a minor the prop r course is to have a 
guardian ad Ittetn appointed for him — DioijendTO v Goloke Nath 19 CWN 
747 (7'tO) 28 I C 574 A^tnlunmssa v Sirdar Ah 29Bom.LR 434 AIR 1927 
Bom 3S7 Akhtlesuart v Hanekaran 40 Cl J 297 AIR 1925 Cal 223 <224) 
see also RebcUs v Rebells 2 CWN 100, Shoroshtbala v Anondamoyee 12 
CWN 6 and Brmdaban v Siiresfcttor 10 CLJ 263 3 1C 178 (185) But 
if the circumstances of the case are such that the appointment of a guardian 
ad litem would not afford any protection to the infant (e g if the executors 
appointed by the will are per ons whose interests arc adverse to that of the 
infant legatee and the guardian ad hUm who is a stranger to the family would 
hardly be able to make an adequate defence) the appointment of a guardian 
ad Ittem is of no use In such a case the minor when he comes ol age can make 
an application for revocation of the probate obtained by the executors and the 
Court should revoke the grant and then call upon the executors to prove the 
will — Vni/endro \ Goloke Naih supra The issue of a citation on the guaidian 
ad Ittem is discretionary and not obligatory Want of citation vill not by itsdf 
vitiate the probate but in the absence of a otation duly served upon the properly 
appointed guardian ad Ittem it would be open to the infant on attaining majority 
within the period allowed by the Limitation Act to institute proceedings for 
the revocation of the grant of probate — Aztmunmia v Sttdar Ah Khan 29 Bom. 
LR 434 AIR 1927 Bom. 387 (383) 102 IC 129 In a CalculU case it 
has been ruled that the mere appointment of a person as a guardian ad htem 
followed by the issue of a citation on him is not sufficient. It must be showTi 
that that person assented to the guardianship and took upon himself Uie burden 
thereof If that person refused to accept the guardian^ip and to accept the 
citation the grant of probate is liable to be revoked. In such case it is unneces- 
sary and useless to show that the person who was sought to be appointed guardian 
ad hlem was a fit and proper person to be appointed as guardian — Sachmdra v 
lliTonmoyce 24 C.WN 538 (540) 59 IC 435 

If the guardian of an infant who is served with alation as such docs not 
appear and contest the proceedings it is not necessary that a guardian ad lilcm 
sJiould be appointed by the Court and that the will should be proved m the 
presence of such guardian— //mmaba/i v hun/a Mahan 35 CWN 387 ( 393) 
AIR 1931 Cal 713 135 I C 282 

A person acquinng an interest in the estate of a testator subsequcntlj to the 
testator s death is entitled to a general cilalioo onlj and not to an> spccul citation 
— Copes Chandra \ Sylhei Loan Co 41 CWN 120 

Sec aJiO ?vote 296 under sec 263 

328. Persons claiming to have interest, etc. — Before a petcon 
can be permitted to contest a will the p3rt> propounding has a nght to call <n 
him to sliow that he has some interest— //in^citen \ Tucker (16<>1) 2 Sw A 
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Tr 596 Raliamatullak v Rama Ran 17 Mad 373 (376) But when two per'^ns 
oppose a will the one cannot call upon the other to prove his interest — Htngkiton 
V Tukex supra 

Any interest however slight and even the bare possibility of an interest 
IS sufficient to entitle a party to oppose a testamentary paper — Ktpptng \ Ash 
1 Robert 270 Bnndabon v Sureskwar 10 CLJ 263 3 IC 178 (183) 
Rahamatullah v Ratna Rau 17 Mad 373 A bare possibility is sufficient pro- 
vided It rests on existing facts but the possibility of filling a character which 
would give the party concerned an interest is not sufficient but there must be 
a po^iSibility of having an interest m the result of setting aside the will— 
Cmptn V Doghont (1860) 2 Sw & Tr 17 Rajamantham v Farrar 16 hW 
455 69 I C 954 AIR 1923 Mad 131 (132) Where citation was issued to the 
nearest agnatic relation and har after the death of the testator and such person 
unsuccessfully contested the application for grant of letters of administration the 
sons of such person had no locus slandt to claim citation or to oppose the grant 
because at the time of the testators death they had no possible chance of sue 
ceeding to the testators estate — Btbhult v Pan Auer 11 PLT 353 125 IC 
774 AIR 1930 Pat 488 (491) A person who claims to be the adopted son 
of the testator cannot contest the wiH if it is doubtful whether hig adoption 
would be recognised by the Jaw of the deceaseds domicile — Rajamaniham v 
Farrar supra A per on who has some sort of relationship with the deceased 
(eg the testators grandfathers daughters grandson) is entitled to oppose the 
grant of probate of the will propounded by a per on who is a perfect stranger 
to the family (eg testators sisters husbands brother)— ffodAa Raman v Copal 
Chandra 24 CWN 3l6 (320) A person who is tntiilcd to any portion of 
the estate left by the deceased or a right to claim maintenance from the estate 
of the deceased has an interest within the meaning of this section It is not 
necessary that he should claim through the testator m order to enable him to 
oppo e the grant of probate of the will of the testator If a person is likely to 
culler by the grant of probate of a forged will or an invalid will he has suffi 
cicnt interest to enter a cz\t:ii—Uanmanika v I^lcliamma f9 Mad 960 5l 
MLJ 563 98 I C 259 AIR 1926 Mnd 1193 (1196) Any person who can 
show that he is entitled to maintain a suit in respect of the property over which 
probate would have effect under see 273 has sufficient interest to entitle him to 
file a caveat and oppose tJie grant — In re Bhobo Soondart 6 Cal fGO (161) 
Persons having an interest in the immoveable property of the testator such as 
a mortgagee of a per on wlio if the testator had left no wjl would be entitled 
10 create Uic mortgage or an aUaching creditor of such a per-on would Jiavc 
su h an interest m the property of the testator as to entitle them to enter caveat 
and oppo-e the grant of probate— /frirf Where imnediatcly nftcr a mortgagee 
attached die mortgaged property and obtained an order for vale the mortgagors 
wife applied for probate of the vtill of the mortgagors mother the mortgaged 
property be ng included in the vvill held that the mortgagee was entitled to 
enter a caveat against the grant of probate on the aUcgatinn that the will was 
1 forgery and was got up by the apjrficant to save the properly from being sold 
til execution — Suibomon^ala v Sbaskibhoaskun 10 Cal 413 (416) 

\n executor who had cAtaincd probate of a former will or a creditor vho 
lad a grant o( admini traton can oppose a bter '*i\l~Dabbs \ Chisman 1 
Iffiiltira. 160 no e (c) t Boston v Fox 4 Sw t Tr 199 In the goods of Taiamon 
2o Cal 553. 

A Hirdu rev irv oner i» tnl tied to speaal cjialion and to oppo*c the grant 
cl pr.-bate— lA/< / j it*»i v Ilatuharan 40 C.L.J 297 \IR 1923 CaL 223 
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(224) 84 I C 689 hhettramom v Shyama Chum 21 Cal 539, Bwidaban 
V SuTcsbuar 10 CLJ 263 3 IC 178 (184) Although a re\ersioner under 
the Hindu law has no present alienable interest in the property left by the 
deceased still he has substantial interest in the protection or devolation of the 
estate and as sudi is entitled to appear and be heard in a probate proceeding— 
S>a» a Charait \ Piajulla Sundatt 19 CWN 882 (884) 21 CLJ 557 30 
I C 161 If the immediate reversioner does not contest the next reversioner can 
enter caveat and contest the probate — Saltndra v Saroda Sundaii 27 CLJ 320 


45 I C 59 

A person interested («g as a legatee) in a former will of the testator which 
has been admitted but whicli is alleged to have been revoked by the testator 
by executing a later will is entitled to contest a proceeding instituted to obtain 
probate of the later will — Draupadt v Raj human 22 CWN 564 (565) 45 
IC 760 RahamaluUah v Ratita Rau 17 Afad 373 (376) 

In two recent Madras cases the above rulings have been discussed and 
It has been pronounced that the caveator mu t pos^ss sufficient interest in the 
property to support a caveat In dealing with the question whether the caveator 
has the necessary intcre t tlie test is does the grant displace any nght to which 
the caveator would otherwise be entitled’ If so he has such an interest if not 
he has not An heir on intestacy has an interest in impeaching the will for 
but for the will he would succeed to the property A legatee under a previous 
will has a simitar interest for he is interested in establishing the validity of 
that Will and impeaching the validity of the later will which depnvco him of the 
benefit A reversionary heir under the Hindu law has also such an interest 
But m every case it must be shown that the caveator but for the will would be 
entitled to a nght of which that will deprives him Where a caveator alleged 
that the testator purported to dispose of by the will her (caveators) sludhanam 
jewels as if they belonged to himself it was held that ihe interest which the 
caveator alleged was not sufficient to support the caveat because the executor 
to whom probate would be granted would not be able to deprive the caveator of 
her property or to recover anj property to which the testator was not entitled 
Moreover the functions of the Probate Court not bang to decide any disputed 
title ('lee Note 340 under sec 295) the question of ownership to the property 
claimed by live caveator would not be gone into by that Court— SoicbJiagwmmaJ 
V Komalartgt 54 MLJ 382 107 I C 420 AIR 1928 Mad 803 ( 805 806) 
homalangi V Soicbha^tammal 54 Mad 24 59 MLJ 529 AIR, 1931 Mad. 37 
(38) The remedy of the caveator is to bnng a suit to recover the jeweis from 
the executors — Kotiialangt v Soubhagtammal supra. 

A person has no right to enter caveat simply because he had recoTed a 
special atation It is the interest which a man daims m the deceaserTa g 
and not the citation which entitles him to oppose the grant— //r rc HandsLs. 

5 Cal 87 Dibcndja \ Sujendja 5 PLJ 107 (116) 1 PJ_T 19 54 LC. <7 
See also Ramyad v Ram Bliaju 10 Pat. 812 A.I R. 1932 Pt.. S * 


Persons claiming outside and independenOj of the rZI r-,— . ^ ce ^ n 

have an interest in the estate of the testator asd . 

r.Eht to challcnso the mil set ^ r cu , ^ 

Gopof V Asulosh 20 1C 342 (Cil) ' ^ Ui-J 

The person who wishes to come m _i cn=i_ir — c- 

the estate denved from the deceased kr — ° 

to the testator- Pfro;i/jA v Pa - =•— - edrendy 

366 Ralph v lldc 2 PI p ^ ^ ~ 3cc;T.,R. 

paramount title and rf ^ ^ ^ * 
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b> Will tJic proceeding* involve a question of title winch Uic Probate Court 
cannot ko into and therefore vucJi obj ctor lias no loeia slarnli in a proceeding 
for probate lie vJiould vxk luv tehcf iti a regular title suit — /anti Saras v 
liainlial adtit 13 PI-.T 597 llU IC 722 \ I If 1932 Pat 313 (341) Ralph 
\ Hair Hipra So t person dispulinj: the riKhl of a deceased tc tator to deal 
with Certain pro{x.rties as his own emnot be propvrl) ngardctl as having such 
an initrcst in the estate ol the decea id is to entitle him to corre m and oppose 
the cram of probitij his action is nllicf that of one claiming to have an interest 
adtrtM to ihil of the deceased Abhuan v Cufo/ 17 Cal 48 (dissenting from 
6 Cal W))j CItoloo Maklon v Laehnn 11 PLT 219 AIR 1930 Pat 3a4 
(3sJo) liilC To*) r«Mfv a$/iur<ijA 20 I C 3t> (343) (Ca!) Persons who 
nllccc lliat till properties disposed of by the deceased (a \fohant) belonged to 
him not in liis personal eapaaty but in hts odlcjal capacity as the Mohant of the 
mutt and really belonged to the mutt ic persons who disclaim any interest of 
tlu deceased in llie property disposed of by him arc not entitled to citation and 
have no locus standi in the Probate Court— /few Das \ Prem Das 10 Pat 817 
13 PLT 591 AIR 1932 Pat 9o {9t») 136 IC 296 Sec also Sngobwd \ 
Laljkait It CW \ 119 (121) 2 IC 402 Since these persons (ic persons 
claiming adversely to the testator) arc not allowed to contest the grant of probate 
they arc not bound by the proceeding and the order passed by the Distnct 
Judge cannot have tlic iffcci of conferring a title upon the other party in respect 
of any property which the testator had no right to di^sc ol~Chotto Makton 
V Laehmt supra. 

In order to entitle a p rson to be cited and to contest the grant of probate 
or letters of administration it is not necessary for him to have an interest m 
the estate at the time of the testators death. And so a purchaser (whether 
by private sale or by a sale in execution of a decree) of one of the properties 
from an heir of the testator has a laeus slandt to contest the grant— A^ebw 
Chandra \ Nibaran 59 Cal 1308 36 CWN 635 ^ 638) 140 I C 54 AIR 
1932 Cal 754 Afoksliada^ms \ hatnaJhar 19 CWN 1108 (1109) 31 I C 702 
Sheikh Aztm v Chandra Nath 8 C W N 748 Muddun Mohan \ halt Ckaran 
20 Cal 37 Aowk//oc/j«« v Ntituttun 4 Cal 360 (365) 

A creditor of the deceased cannot oppose the will he has only a nght to a 
constat of the estate of the deceased to see whether there are assets sufficient 
to pay the debts but he cannot controvert the validity of the will for it is im 
matenal whether he shall receive his debt from an executor or an administrator 
and if a creditor was admitted to dispute the validity of a will it would create 
infinite trouble expen e and delay to executors — Burrows v Griffiths 1 Cas 
Temp Lee 544 Memtes v Pulbrook 2 Curt 845 A creditor has no interest 
in the immoveable property of his deceased debtor unless he has a charge on 
that property A credtor of the estate of a deceased debtor is not interested 
as such in the property within the meaning of this section and has no locus 
standi to come in and object to the grant of probate unless he objects to the 
grant on the ground that the will is set up in fraud of creditors — Afa E Me v 
Ma E 7 BurLT 245 25 I C 48 But when administration has been granted 
to a creditor he may oppo e a will he is the same for this purpose as the next 
of km — Dabbs v Chtsman 1 Phillim 159 160 

But the creditor of an heir of the testator is entitled to oppose the will 
thus where it is alleged that the will was obtained in fraud of the creditors and 
was put forward a long time (8 years) after the death of the alleged testator 
the creditor ought to be given an opportumty to oppose the grant of probate 
or apply to have it revoked, as th«ir interests are so largely affected by it— 
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Lakhi Naram \ Mullaii Chand 16 CWN 1099 (1101) 15 I C 686 So also 
a judgment creditor of the heir of the deceased who would m execution of his 
decree have a right to seize the properly or that share of it which would descend 
to his debtor and who alleges that the wall has been set up for the purpose of 
defrauding the creditors is a person clainung an interest m the estate of the 
deceased and as such has a locus standt m opposing the grant of the probate 
—hishen V Satyendra 28 Cal 441 Arakal \ Narayana 34 Mad 405 (406) 

SIC 3d 1 These decisions are in consonance with the pronouncement of the 
Pnv> Counal in Ntlmom v Umanath 10 Cal 19 (27) to the effect that an 
attaining creditor can oppose the grant of probate or apply to have it revoked 
only on the ground that the will lias been set up or probate has been granted 
in fraud of creditors. See also homoUochun v Nilruttun 4 Cal 360 (365) 

(dissenting from Barjnath v Deslntlly 2 Cal 208) In re Nilmoneyf 6 Cal 
429 (432) 

Where the alleged will deprives the heirs at law of their inhcntance a 
creditor of the heirs at law who advanced his money before or dunng the pendency 
of the probate proceedings and whose case is that the will was set up or probate 
was obtained in fraud of the creditors has a right to intervene in the probate 
proceedings — Dtnabandku v Sarala Sundait 44 CWN 149 

A person alleging that he was joint with the testator and claiming the pro 
perty by survivorship lias no locus stands to oppose the grant— Kalajtt v 
ParmesltuaT 39 I C 573 (Pat) Ramyai v Rom Bkoju 10 Pat 812 AIR 
1932 Pat 89 ( 90) 13 PLT 521 135 I C 103 

Where the letters of administration were applied for by a person who was 
not an heir of the deceased (eg wifes brothers daughter) a person having 
some sort of distant kinship with the deceased though he was not an heir of the 
deceased was allowed to watdi and oppose the proceedings— GeurisAanitar v 
Salyabati AIR 1931 Cal 470 (472) 133 I C 212 

This section does not entitle a caveator to put forward title to the property 
not for the purpose of having a grant to himself but for the purpose of preventing 
a grant to others — Dcbendra v Surendra 5 PLJ 107 (116) 1 PLT 19 54 
IC 807 

329 Publication of citation — In the case of an application by the 
attorneys of the executors who had taken out probate of the will in Canada 
for letters of administration with a copy of the will annexed in respect of certain 
property left by the testator in India it was held under the special circumstances 
of the case that atations might issue by registered letter from the Court with 
acknowledgment due— /« tke goods of Nicholson 1903 A.WN 31 Where cita 
tions are directed fay the Court to be issued by means of advertisement in a 
newspaper the costs must be deposited before the atations should issue— /« the 
goods of ShTtvell 1903 AWN 30 

284 (1) Caveats against the grant of probate or ad- Section 2 S 1 

ot^SeT^dS? ministration may be lodged with 
tration District Judge or a District Delegate Section 70 

/'}\ T 1 1 Act V of 

{Z) Immediately on any caveat being lodged with any i^si 
District Delegate, he shall send copy thereof to the District aS* vfol 
Judge 1881 

S-16 
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Section 252 

ActXoI 

1865 

Section 71 
Act V of 
1881 


Section 253 
Act X of 
1865 

Section 72 
Act V of 
1881 

Section 6 
Act VI of 
1881 


(3) Iniiiiccliatdy on a caveat being’ enteied with the 
District Judge, a copy thereof shall be given to the District 
Delegate, if any, within whose jurisdiction it is alleged the 
deceased had a fixed place of abode at the time of his death, 
and to any other Judge or District Delegate to whom it may 
appear to the District Judge expedient to transmit the same 


(4) The caveat shall be made as neaily as circumstances 
admit in the form set forth in Schedule 
V 


Form of cave&t. 


330 Caveat — ^ usual where there is a question about a will or 
when the right of administration comes in dispute to enter what is called a 
caveaS which is a caution entered m the Cojrt of Probate to stop probates, 
administrations faculties and such like from being granted without the knowledge 
of the party that er'tets — Williams on Executors Ilth Edn p 464 

As regards per^ns who are entitled to enter a caveat see Note 328 under 
sec 283 

A person can oppose the application for granting probate or letters of 
administiation without lodging a caveat under this section— Afto an Das \ Rom 
Saran 46 PWR DIO 6 IC 650 The mere entry of a caveat does not make 
3 case contentious— C'AofflW v Bat Babubat 22 Bom 261 (see this case cited 
under sec 29a) 

The form of the caveat shows that the person who enters a caveat admits 
that the particular property forms a portion of the estate of the testator but 
objects either to the execution of the will or to the proposed manner of dealing 
with any portion of the estate— Ah/iirom v Copal 17 Cal 48 (52) 

Where there is a u'll propounded and the attesting witnesses and the 
writer of the document support it and where their testimony is not seriously 
unpaired m cross examination it behoves the Court of Probate to listen with 
the greatest caution to a caveator whose case rests for the most part on grounds 
of suspiaon On the other hand this pnnciple should be applied in India with 
considerable discrimination cspeaally in a case where the circumstances attending 
the will are suspicion eg where the will which could have been registered 
has wot been legvsteVfi'i the witnesses have been chosen Irom a limited circle 
of friends and kinsmen and the testator has put his thumb impression on the 
will instead of signing it though he was literate and was not senously ill at the 
tjjnt — /fllcsuT V /utftmi 86 I C 642 AIR 1*125 Pat 363 (364 365) 


285 No proceedings shall be taken on a petition for 
eat letters of administration 

no^proceSng taS^on after a caveat against the grant thereof 
petition until after notice been entered with the Judge or 

to caveator District Ddcgate to whom the applica- 

tion has been made or notice has been given of its entr> with 
some other Delegate, until alter such notice to the person by 
whom the same has been entered as the Court may tlimk 
reasonable 
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286 A District Delegate shall not grant probate or 

^ 1 . u letters of adnunistration in any case in ises 

Distnct Delegate -when , , - , , 

not to grant probate or hich there IS contention as to the ^ y 
administration grant, or m which it Otherwise appears issi 

to him that probate or letters of adiiimistration ought not 
to be granted in his Court 1881 

explanation — “Contention” means the appearance of 
any one in person, or by his recognized agent, or by a pleader 
duly appointed to act on his behalf, to oppose the proceeding 

33QA This secUon applies to a District Delegate and not to a District 
iudge The latter officer cannot leluse to grant probate in any case in v?hich 
there IS a contention or in a ca^e v.here a suit as to the validity of the will 
has been instituted in a subordinate Court — Perntesbjt v Ttlak Ram 133 I C 896 
AIR 1932 Lah 48 (49) 

For the meaning of contention see Note 338 under sec 295 

287 In ever> case in which there is no contention, but Section 252 
Power to transmit appears to the District Delegate ^ 

statemmVtoD 1 strict doubtful whether the probate or letters Section 74 

Judge m doubtful cases of administration should or should 

where no contention , i. j u ^ 1“^ . 

be granted, or when any question arises Section? 

in 1 elation to the grant, or application for the grant, of any 
probate or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District 
Delegate to pioceed in the matter of the application, accord- 
ing to such instructions as to the Judge may seem necessary, 
or may forbid any further proceedings by the District Dele- 
gate in relation to the matter of such application, leaving the 
part) applying for the grant in question to make application 
to the Judge 

288 In every case m which there is contention, or the Secuon253 
Procedure where there District Delegate IS of opinion that the ^865*^^°^ 

^ rantenuon or District probate or letters of administration Section 75 

S' ?Sters 'Sf'tdmSJta should be refused in his Court, the peti- 

uon should be refused in tion, With 'in\ documents which maySeaion? 

have lieen filed therewith, shall lie 
turned to the person by whom the apphction was made m 
order that the same ma) be presented to the District Judge, 
unless the District Delegate thinks it necessar), for the pur- 
poses of justice, to impound the same, which he is hereby 
authorised to do, and, in that case, the same shall be sent by 
him to tlic District Judge 
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289 When it appears to the District Judge or District 
Grant of probate to be Delegate that probate of a will should 
under seal of Court bg granted, he shall grant the same 

under the seal of his Court iii the foi in set foi th in Schedule 
VI 

331 The date of grant of probate is the date on which the order granting 
It IS passed and not any subsequent date of order that the probate should issue 
—Hart Ram y Ram Singh 27CWN 285 AIR 1923 Cal 444 


290 When it appeals to the District Judge or District 
Grant of letters of ad Delegate that letters of administration 
ministration to be under to the estate of a person deceased, with 
seal 0 Court Without a copy of the will annexed, 

should be granted he shall grant the same under the seal of 
his Court, in the foi m set foi th tn Schedule VII 

331A If the will does not appoint any executor the Court should not 
grant probate bVt only letters of administration with a copy of the will annexed 
If probate is granted the High Court will cancel >t and remand the case to the 
District Judge to grant letters of administration with a copy of the will annexed 
— Ramstngh v Murttbai 68 I C 940 AIR 1923 Nag 41 (43) 


Administration bond 


291 (1) Every person to whom any grant of letters 

of administration other than a grant 
under section 241 is committed, shall 
give a bond to the District Judge with one or more surety or 
sureties, engaging for the due collection, getting in, and 
administering the estate of the deceased, which bond shall 
be in such form as the Judge may, by general or special 
order, direct 

(2) When the deceased zva^ a Hindu Muhammadan, 
Buddhist Sthh or Jama or an crempfed ptrson — 

(u) the exception made by sub-section (2) tn respect 
of a grant under section 241 shall not operate, 
(h) the District Judge may demand a like bond from 
any person to whom probate granted 


332. Admimstration bond —This section is not limited in its opera 
tion to the execution of a surely bond when the letters arc hrst granted but is 
also applicable if dunng the continuance of the letters the bond becomes in 
opcraine by reason of the death of the surety or its cancellation from some 
other cause so that a necessity anscs to take a second bond with fresh secunties 
— Raj Waratn \ Fulkumati 29 Cal 68. The Court is competent to require a 
new bond or additional secunty (from an executor or administrator) where the 
interest of the estate requires it and «pcaally where some new situation anset 
such as an unforeseen increase of assets or the unexpected breakdown of one 
or both sureties, or where the sureties become worthless — SuienJra Hath \ 
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\mitla Lai 47 Cal 115 (120) 23 CWN 763, Bltaguan \ Banka Mai 66 IC 
3q7, 2 F W R 1922 

An administralion bond shall be required in e\cry ca^ from an adtntntslTa 
tor but pnor to the passing of the Probate Act (V of 1881) lliere was no 
proMSion requiring administration bond from an executor (see 4 CLR 498), 
though m another case (7 Cal 84) an executor was held liable to give such bond 
tn the same waj as an administrator A^tcr the passing of that Act the Court 
had power to demand a bond from the executor if he was a person governed 
by that Act This view of the law has been reproduced m this section In 
the ease of probate a bond can only be demanded from tlie special classes to 
whom Act of 1881 applies — Report of the Joint Committee 

But even in respect of those persons (»c Hindus Mahomedans etc) the 
Court has a discretion to demand an administration bond from an executor— 
Makainaia v GangantOit 1 CLJ 180 Suiendta v Amrtla Lai 47 Cal 115 
(119) 23 CWN 763 If in a will the testator mentions that the executor 
should obtain probate of the will without security it is not Uie function of the 
Judge to d strust the executor and aak for security — Monmohmt v Taramom 
AIR 1929 Cal 733 ( 734) 

In respect of cxccitors, it has been further held m a (Calcutta case that it 
is only at the time when a Judge grants probate that he may demand security 
after a grant of probate has already been made the District Judge has no 
authonly to call upon llie executor to furnish security— Girifeo/o v Be]oy Krishna 
31 Cal 688 This deasion has been disapproved of as being based on an unduly 
narrow construction of this section For this section is quite capable of the 
more benevolent interpretation that though probate has been initially granted 
without a bond the Court may in its discretion subsequently require a bond 
if a change in the situation or conduct or circumstances of the executor renders 
It necessary — Surendta v Atnrtla Lai 47 Cal 115 (121) 23 CWN 763 But 
of course where security was already taken before probate then if the security 
subsequently becomes insulTicient or worthless (owing to the sureties having 
become insolvent or heavily indebted) the Judge may demand fresh security— 
Surendta v Amrita Lai supra If a probate is revoked and a new executor is 
appointed it is open to the Judge to direct that security should be given by such 
executor— Girifeflia v Bijoy Krishna supra 

The bond shall be in such form as the Judge by general or special order 
directs. It is open to the Court to make a speaal order as to the form of the 
bond — In the goods of Gubbay 26 Cal 408 The bond may follow the English 
form and in the case of a limited or special adrmnistration it should provide 
that the administrator will exhibit a true and perfect inventory of the said 
estate and effects limited as aforesaid and render a just and true account thereof 
whenever required so to do — Ibid 

Discharge — A surety to an admmistration bond has no absolute right to get a 
discharge at any time for the asking nor is it the position that the Court is 
powerless to grant him relief In each case a proper order will be made on the 
facts and circumstances of that case and for that purpose an enquiry into the 
alleged mal administration may be directed— ProWad Chandra v Paran Chandra 
42 C W N 1058 , 

Failure to give security —If a District Judge passes an order for the grant 
of letters of administration and in that order directs the grantee to give an 
administration bond wnth surety but the grantee fails to do so the Judge cannot 
grant fetters of administration and has power to mthdraio the order for the 
grant of letters m order to prevent an abuse of the process of the Court— 
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289 When it appears to the District Judge or District 
Grant of probate to be Delegate that probate of a will should 
under seal of Court be granted, he shall grant the same 

under the seal of his Court m the fo) m set forth m Schedule 
VI 

331 The date of grant of probate is the date on which the order granting 
it IS passed and not any subsequent date of order that the probate should issue 
—Hart Ram y Ram Stngh 27CWN 285 AIR 1923 CaJ 444 


290 When it appeals to the District Judge or District 
Grant of letters of ad Delegate that letters of administration 
mmistr^ion to be under to the estate of a person deceased, with 
° or without a copy of the will annexed, 

should be granted, he shall grant the same under the seal of 
his Court, in the form set forth tn Schcduh VII 

331A If the will does not appoint any executor the Court should not 
grant probate biit only letters of administration with a copy of the will annexed 
If probate is granted the High Court will cancel it and remand the case to the 
District Judge to grant letters of administration with a copy of the will annexed 
— Ramangh \ Murtibat 68 I C 940 AIR 1923 Nag 11 (43) 


291 (1) Every person to whom any grant of letters 

, , ,, u A of administration, other than a grant 

Administration bond j ^ i. o/i i .. i ® i n 

under section 241, is committed, shall 
give a bond to the District Judge with one or more surety or 
sureties, engaging for the due collection, getting m, and 
administering the estate of the deceased, which bond shall 
be in such form as the Judge may, by general or special 
order, direct 


(2) When the deceased zvas a Hindu Muhammadan, 
Buddhist Sil h or Jama or an exempted person — 

(n) the exception made by sub section (1) in respect 
of a grant ttndxr section 241 shall not operate, 
(/;) the District Judge may demand a Id e bond from 
any person to xvhom probate is granted 


332 Adnunistration bond — This section is not limited in its opera 
tion to the execution of a surety bond when the letters arc first granted but is 
also applicab’e if during the continuance of the letters the bond becomes in 
operative b> reason of the death of the surety or its cancellation from some 
other cause so that a necessity wscs to take a second bond with fresh securities 
— Rat Aarairt \ Fulkuman 29 CaL 68 The Court is competent to require a 
new bond or additional sccunt) (from an executor or administrator) where the 
interest of the estate requires it and spcoalI> where some new situation anscs 
such as an unforeseen increase of assets or the unexpected breakdown of one 
or both sureties, or where the sureties become worthless — Surendta 'talk \ 
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4mTJta Lai 47 Cal 115 (120) 23 CWN 763 Bliaeuan v Banka Mai 66 IC 
367, 2 P\VR 1922 

An administration bond shall be required m e\cry case from an admmistia 
toT but pnor to the pa&ung of the Probate Act (V of 1881) there was no 
proMsion rcquinng administration bond from an executor (see 4 CLR 498) 
though in another case (7 Cal 84) an executor was held liable to gi\c such bond 
in the same way as an administrator A^tcr the passing of that Act the Court 
had power to demand a bond from the executor if he was a person governed 
by that \ct This view of the law has been reproduced m this section In 

Uie case of probate a bond can only be demanded from the special classes to 
whom Act of 1881 applies — Report of the Joint Comimttee 

But even in respect of those persons (ic Hindus Mahomedans etc) the 
Court has a discrehoii to demand an administration bond from an executor — 
Mahamoya v Gansantoyt 1 CLJ IfiO Sutendra v Ainrtla Lai 47 CaJ 115 
(119) 23 CWJ^ 763 If in a will the testator mentions that the executor 
^ould obtain probate of tlie will without security it is not the function of the 
Judge to distrust the executor and ask for secunty — Monmohtnt v Taramont 
AIR 1929 Cal 733 (734) 

In respect of executors it has been further held in a Calcutta case that it 
IS only at the time when a Judge grants probate that he may demand secunty 
ajler a grant of probate has already been made the District Judge has no 
authority to call upon the executor to furnish secunty — Cinbala v Bejoy Krishna 
31 Cal 688 This decision has been disapproved of as being based on an unduly 
narrow construaion of this section For this section is quite capable of the 
more benevolent interpretation that though probate has been initially granted 
without a bond the Court may in its discretion «ibsequently require a bond 
if a change in the situation or conduct or arcumstances of the executor renders 
It necessary— Surendrj v Amrita Lai 47 Cal 115 (121) 23 CWN 763 But 
of course where secunty was already taken before probate then if the secunty 
subsequently becomes insufficient or worthless (owing to the sureties having 
become insolvent or heavily indebted) the Judge may demand fresh secunty — 
Sutendra v Amrita Lai supra If a probate is revoked and a new executor is 
appointed it is open to the Judge to direct that secunty should be given by such 
execjlor — Gtnbala v Bijoy Krishna supra 

The bond shall be in such form as the Judge by general or special order 
directs It is open to the Court to make a special order as to the form of the 
bond— 7« the goods of Gubbay 26 Cal 408 The bond may follow the English 
form and in the case of a limited or special administration it should provide 
that the administrator will exhibit a true and perfect inventory of the said 
estate and effects limited as aforesaid and render a just and true account thereof 
whenever required so to do— Ibid 

Discharge —A surety to an administration bond has no absolute nght to get a 
discharge at any time for the acting nor is it the position that the Court is 
powerless to grant him relief In eadi case a proper order will be made on the 
facts and circumstances of that case and for that purpose an enquiry into the 
alleged mal administration maj be directed— FroWad Chandra v Paran Chandra 
42 CWN 1058 , 

Failure to giie security —If a District Judge passes an order for the grant 
of letters of administration and m that order directs the grantee to give an 
administration bond with surety but the grantee fails to do so the Judge cannot 
grant letters of administration and has power to withdraw the order for the 
grant of letters m order to prevent an abuse of the process of the Court— 
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ground that the security accepted by the Judge K insufficient— Lucas v Lucas 
20 Cal 245 (246) 

332A Liability of sureties —The invalidity of the grant of letters 
of administration does not render the surety bond void and inoperative That 
IS the liability of the sureties does not depend upon the validity or invalidity 
of the grant but depends upon the nature and object of the bond itself The 
object of demanding sureties is to prevent the evd consequences of malfeasance 
or misfeasance by an administrator and to protect the interests of the persons 
really entitled to the assets of the deceased This being so even though the 
grant is revoked the sureties are still liable for if this were not so the very 
object of demanding sjreites would be frustrated So where a person made 
false representations to the Court and thereby obtained an order granting him 
letters of administration to the estate of the deceased and induced two other 
persons to stand sureties for him by means of similar misrepresentations and 
diowing them a oipy of the said order whereupon they m ignorance of the true 
state of affairs executed an administration bond and letters were issued in his 
favour held that section 20 of the Contraa Act had no application to the bond 
and that the sureties were liable though the grant was void — Debendra v 
AdmtniilTatOT General 33 Cal 713 ( 751 752) (FB) lOCWN 673 3 CLJ 
422 affirmed 35 Cal 955 ( 959) (PC) 12 CWN 802 8 CLJ 94 Where 
letters of administration have been obtained by fraud the sureties must remain 
liable for acts of misappropriation by the administrator though they themselves 
are not parties to the fraud or cognizant of it The sureties are and must remain 
liable even though the grant of administration in favour of the administrator 
has been cancelled and fresh letters of administration have been granted to the 
Administrator General — Debendra v AdmtmslralOT General 35 Cal 955 (959 
930) (PC) 

It was held by the Calcutta High Court that a surety under an adminis 
tration bond was entitled to withdraw from the suretyship and to apply to be 
discharged on the ground that the administrator was mal administering the estate 
and that he (surety) was powerless to stop such mal administration by insti 
tuting administration proceedings — Raj Narma v Ful human 29 Cal 68 6 
CWN 7 The Punjab Chief Court likewise holds that the surely of an executor 
IS entitled to be discharged from his liability if it be ^ovvn that the executor 
IS wasting the estate The course to be adopted is to call on the executor to 
furnish other secunty and on his domg so discharge the original surety in respect 
of future waste or if the executor should fail to furnish «uch security to revoke 
the probate and discharge the suretj — Shakab ud dm v Fa al Dm 52 P R 
1902 89 PLR, 1902 .But this view has been disapproved of in the later 
Calcutta case of Radbtka v Raltkanta 76 I C 1009 AIR 192a Cal 158 where 
the Judges have said that a surety to an admirustration bond is not entitled as 
a matter of right to be relieved of future obligation at his choice he may obtain 
a discharge on good cause shown but such a cause is not established by merely 
alleging misconduct on tlie part of the adinimstralor The Madras High Court 
IS also of opinion that the surety is not entitled to be relieved from his past or 
future liability on the ground that adimiustrator is mismanaging and wasting 
tlie properties, cither by way of application in the probate proceedings or by a 
eparate suit since the granting of such relief might defeat the very dijert for 
which an admimstrator is required to find sureties to an administration bond— 
Subtoja V Ragamuiall 28 Mad, 161 (166) (doubUng 29 Cal 68) The Allaha 
bad High Court similarly holds that the surety to an administrauon bond cannot 
apply to the Coart to withdraw from bis suretyship and to have lus surety 
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bond cancelled— /Tand/ijff iff! V Mai^i 31 All 56 (57) 6 ALJ 19 (dissenting 
from 29 Cal 68) This is also the opinion of the Burma Court— il/o Myo v 
Ma Pua AIR 1921 UB 25 (26) Under the English law the Court vnll not 
discharge the original sureties to an administration bond and allow other sureties 
to be substituted for them— /« the goods of Stark (1876) LR 1 P <S. D 76 

The Allahabad High Court after considenng the principles of the abo\e 
cases has recently declared that though a surety cannot claim as of right to be 
relieved of all future liability by irerely expressing his intention still if the 
security has been given before a Iltgh Court it would be unjust to say that 
Court would have no right to exonerate a surety from liability on a sufficient 
ground being made out It may be that when the surety furnished secuntj 
the administrator was an honest person but he might subsequently become dis 
honest and might mismanage the property or make some other grave default 
and in such cases the High Court would have full power to grant release to the 
^urety after providing safeguards for the heirs of the deceased The surety will 
be relieved from all further liability from the date when full accounts are 
rendered and the ass ts duly accounted for but he will of course be liable for any 
mal administration that may be discovered thereafter which was committed pnor 
to the date of release — In the goods of Avtnash Chandra 54 All 293 1932 ALJ 
140 AIR 1932 All 262 ( 263) 140 IC 127 

On the principle enunciated in the above cases as to non discharge of 
sureties it has been held by the Madras High Court that the Court will not 
entertain an application by the sureties to be discharged on the ground that the 
administration has been complete The principle of law is that as soon as the 
administration has become complete the bond works itself out and becomes xpso 
facto void and of no effect There is no need for the Court to make a declara 
uon vacating an administration bond nor is there any provision in the Indian 
Succession Act which auUiones the Couit to make an order discharging the 
surety in such ciraimstanccs— /m the matter of Knight 33 Mad 373 ( 375) 

292 The Court may, on application made by petition 
Assignment of admims- and on being satisfied that the engage 
trationbond mcnt of any such bond has not been 

kept, and upon such terms as to security, or providing that 
the money received be paid into Court, or otherwise, as the 
Court ma) think fit, assign the same to some person, his 
executors or acimmistfators who shall thereupon be entitled 
to sue on the said bond in his or their own name or names 
as if the same had been originally given to him or them 
instead of to the Judge of the Court, and shall be entitled to 
recover thcitun, as trustees for all persons interested, the 
full amount recoverable m respect of any breach thereof 

Scope — Under see 292 the assignee of a bond acquires by virtue of the 
assignment a fresh and independent cause of action The section deals not 
merely with procedure but it confers substantive rights and it provides a new 
starting point for purposes of limitation — Manubliat Ckumlal v General Accident 
Fire and Life Assurance Corporation 38 Bom.L R 632 AIR 1936 Bom 363 
163 I C 672 

333 Application of section — The only way to proceed against a 
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suret> on an administration bond is the procedure provnded b> this section ii 
to obtain an assignment of the bond and not to follow the procedure of sec 145 
C P Code. The latter section does not apply to a probate or administration 
proceeding because though such proceeding maj take the form of a suit (sec 295 
tnfia) It IS not, stnctl> speaking a suit or a proceeding consequent thereon 
within the meaning of sec 145 C. P Code — Ko Maung \ Daw Tok 6 Rang 
474 112 I C. 427 AIR 1928 Rang 249 (232) 

Breach of bond Failure to exhibit mventor^ is a breach of the bond 

—Lackman v Ckaier 10 All 29 There rs a breach ol tJie bond where the 
administrator has not paid a legacy though he ha» more than suSicicnt to pay 
all the ddits — Folks \ Docmmque 2 Sira 1137 The non payment of a 
particular debt does not amount to a breach of the bond — Sandry v Michcll 
3 B S 405 

The assignmerll of a bond under this section is not a merely formal act It 
can only be done on apphcation by petition and on the Court s being satisfied 
that there has been a breach of the conditions of the bond and then it is to be 
done on such terms as to security payment into Court and so on as the Court 
may think fit and of course there must be legal assignment of the bond under 
the signature of the Judge — tfi Sau' v Nga Nyan (1913) 1 UBR 174 21 I C 
297 (298) ' I 

In an action brought on the breach of an administration bond assigned ONcr 
to the plaintiff he cannot sue merely to recover the loss which he himself has 
suffered from the mal administration of the estate but he must sue m a repre* 
tentative capaaty as the trustee of all persons miemstcd in the estate to recover 
the full amount of wastage— Saw v Nga Nyan supra but he cannot recover 
more damages than he could prove to have resulted to himscH and to those 
interested in the bond on whidi he relies A bond of tins desenpuon cannot be 
regarded as an msirument covered by the exception to sec 74 Contract Act so 
that the whole sum nic/ifioncd in the bond might become payable on the breach 
of a condition therein — Lachmait Das v Chafer 10 All 29 Sec also Chandra 
Mohan v Ralnm 64 I C 366 (Cal ) 

334 Assignment of bond — Under sec 291 the administration bond 
should be given to the Judge of the District Court In the enso of an applica 
tion in the Original Side of Uic High Court the practice is to take administra 
tion bonds m the name of the Chief Justice and the proper person to assign such 
a bond under this sKtion is one of the ofliccrs of the High Court eg the Regis 
trar on the Onginal Side— Debe/idra v idmtnutrator General 33 Cal 713 (738) 

This section is not confined to pnvatc individuals only an administration 
bond may be assigned to the Administrator General— Dc6f»i</ra v Admnustrator 
CcneTol supra An administration bond may be assigned to a creditor — Laehinan 
V Chaler 10 All 29 Sandry v Mrekrll 3 1} & S 403 But the assignment 
will not be made at the instance of a creditor who cm otherwise recover Ins 
debt— J« TC Saunders 6 N W P 62 

No one except the Judge or the person to whom the bond is assigned can 
sue. Even a succeeding administrator cannot sue the sureties ol the pievlou* 

administrator on the security bond unless It IS assigned to him Cf l»i«r Atil/i 

\ Thakur Das 5 AIL 248 ( 252) 

A Judge has no authority to assign an administrition IhhuI « second lime 
to another person so long as the previous assignminl of the Mint bond to a 
person is in force— Aafnnuddin v Mehaiui 39 Cal 'KiJ (lli?) IG CWJV 662 

S-47 
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But if there had been a condition irf the bond that the assignment should be 
void if the assignee failed to comply with certain requirements then on breach 
of such condition a re assignmoit might have been possible— /futf 

If a bond has ceased to be operative an older assigning the bond is wrong 
—U Po Hmt V Maung Bo Gyt 118 IC 401 AIR 1929 Rang 109 (110) 

The Court will allow an administration bond to be assigned upon being 
satisfied that the application for the order is made bona fide and that a prmo 
jacie Case is made out and that the applicant is the proper person to whom the 
bond should be assigned— /« the goods of Young LR IP & D 186 

Notice — Before assignment is made some sort of noltce should be given to 
the sureties and the adnunistrator — Baker v Brooks 3 Sw & Tr 32 Proceedings 
for assignment of the administration bond are not binding on the surety unless 
notice of the assignment was given to him and he was made a party to those 
proceedings In cases where a surety i<; only boynd to pay a liijuidated sum in 
respect of the principal s breach of the administration bond no notice of the 
assignment is necessary to be given to the surety But when after the execution 
of the administration bond a great deal of litigation ensued in the course of 
which the administrator was removed a receiver was appointed as well as a 
commissioner to take accounts and the bond was assigned the surety cannot 
be made liable unless he has been a party to the assignment proceedings and 
also has had an opportunity of testing the correctness of the accounts— Rowodanec 

V Ma Shive 4 Rang 358 A I R 1927 Rang 28 (29) 98 I C 459 

Fresh application — An application under this section is really m^de in 
proceedings in the nature of execution and is no bar lo a fresh application being 
entertained in the exerase of inherent jurisdiction when^the first application had 
been dismissed m default and not on merits— Haitbux \ Shamsundar AIR 

1935 Lah 145 158 IC 384 

Full amount recoverable m respect of any breach thereof — 
The words the full amount recoverable m respect of any breach thereof mean 
the loss for which the obligors under the bond are liable and do not mean the 
amount recoverable in law at the date of the assignment — Manubhat Chundal 

V Central Accident Fire and Life Assurance Corporation 38Boni.LR 632 AIR 

1936 Bom 363 165 IC 672 

Appeal — ^Thert is no appeal against an order under this section passed 
bj a District Judge assigning an administration bond, but when the Judge passes 
an order which he has no authonty to do the High Court may interfere treat 
mg the memorandum of appeal as an application for revision — Kahmuddm v 
Mehatut 39 Cal 563 (566) 16 CWJ'I 662 The Rangoon High Court hcJifis 
that an order assigning an administration bond is appealable — U Po Hmt v 
Maung Bo G)i 118 IC 401 AIR 1929 Bang 109 (110) ‘^te Notes 345 and 
346 under sec 299 

293 No probate of a will shall 1)0 granted until after 
Time for grant of pro- the cxpiration of scvOn dear days, and 
bate and administration uq letters of adlluniStratJOn shlll bc 
granted until after the expiration of fourteen dear days from 
the da} of the testator or intestate's death 

335 The letters of administiation do not include letters of administration 
with the will annexed. The latter may bc granted after the expiration of seven 
clear cfajs from the tesialors death — /» /Ae goods of lldson I Cal 149 
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An apt>itcatton for the grant of probate or letters maj be made bejore 7 days 
or 14 days, though the actual grant cannot be made till after that period 
See Ibtd 


294 (1) E\er> District Judge, or District Delegate, ^ertionps 

, , „ shall file and preserve all original wilFs, i865 

of^Sdi^prSESrir' ad^ of which probate or letters of adminis- 
mmistration wth will tration With the will anneved may be issi 
annexed grantc granted by him, among the records of 

his Court, until some public registr> for w ills is established 


(2) The Provincial Government shall make regulations 
for the preservation and inspection of the wills so filed 

336 If a wall is not filed as required by this section the proceedings to 
obtain the grant of probate are defective and the grant should be revoked under 
sec. 263— 7« the goods of Grant 1 PR. 1902 37 PL R 1902 


295 In any case before the District Judge m which 
„ . . there is contention, the proceedings ises 

tiou^cS« shall take, as nearly as may be, the ^‘voP 
form of a rcgulai suit, according to i88i 
the provisions of the Code pf Civil Procetljure, 1908, in which 
the petitioner for probate or letters of administration, -as the 
case maj be, shall be the plaintiff, and the person who has 
appeared to oppose the grant shall be the defendant ^ 

337 Scope of section — Like the English law the Indian law makes 
a distinction between proving a will m common form and proving a will m 
solemn form (for meaning of these terms see page 327) as the sections of this 
Act point clearly to a difference between cases which are contested and cases 
which are not contested and this section lays down the procedure in contested 
cases — Rebells v Rebells 2 CWN 100 (102) But a grant of probate made 
in the mofussil is not quite the same as a grant m common form for the grant 
Is made after the execution of the will has been sworn to by the witnesses to 
the will and the only arcumstance that distinguishes it from the grant m solemn 
form IS that the grant is made ex parte — Durgagalt v Saurafrtnt 33 Cal 1001 
(1008) 10 CWN 955 


inis section does not apply to a proceeding for revocation of a probate 
because such a proceeding does not take the form of a suit Such a proceeding 
18 governed by sec 268— Sarada Kanta \ Gobmda 12 CLJ 91 SIC 912 
(915) Pratap Chandra v Aafi Bhanjan 4 CWN 600 

338 Contention — The proceeding commenced by an executor who 
applies for probate does not become contentious and does not acquire the 
character of a suit bll the caveat has been entered — Ramam v Kumud Bandku 

14 CWN 914 (926) 12 CLJ 185 TIC 126 In re Dauubat 18 Bom. 237 

Even the mere entry of a caveat does not make a proceeding necessarily con 
tentious. It is not the filing of the caveat but the filing of the affidavit in 

support of the caveat in the High Court and the filing of the written statement 

in the Mofussil that makes the matter contentious — Chotolal v Bat Kabubat 
22 Bom 261 (265) Surendra v Kasmom 1 CLJ 49 A atation for probate 

15 not a summons to appear Merelj ating a person in a probate application 
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But if there had been a condition «f the bond that the assignment should be 
\oid if the assignee failed to comply with certain requirements then on breach 
of such condition a reassignment might have been possible — Ibid 

If a bond has ceased to be operative an order assigning the bond is wrong 
— {/ Fo Unit V Maung Bo Gy% 118 IC 401 AIR 1929 Rang 109 (110) 

The Court will aUow an adinmi^ration bond to be assigned upon being 
satisfied that the application for the order is made bona fide and that a pixma 
facie case is made out and that the applicant is the proper person to whom the 
bond should be assigned—//! Ihe goods of Young L R 1 P & D 186 

Notice — Before assignment i$ rnade some sort of notice should be given to 
the sureties and the administrator — Baler v Brooks 3 Sw Tr 32 Proceedings 
for assignment of the administration lK>nd are not binding on the surety unless 
notice of the assignment was given to him and he was made a party to those 
proceedings In cases where a surety is only bound to pay a liquidated sum in 
respect of the principal s breach of the administration bond no notice of the 
assignment is necessary to be given to the surety But when after the execution 
of the administration bond a great deal o( litigation ensued in the course ol 
which the administrator was removed a receiver was appointed as well as a 
commissioner to take account' and the bond was assigned the surety cannot 
be made liable unless he has been a party to the assignment proceedings and 
also has had an opportunity of testing the correctness of the accounts — Hamadanee 

V Ma Shwe 4 Rang 358 AIR 1927 Rang 28 (29) 98 I C 459 

Fresh application — An application under this section is really made in 
proceedings in the nature of execution and is no bar to a fresh application being 
entertained in the exercise of inherent jurisdiction when^the first ipplication had 
been dismissed m default and not on merits— h/anhux v Skamsundar AIR 

1935 lah 145 158 I C 384 

Full amount recoverable m respect of any breach thereof — 
The words the full amount recoverable in respect of any breach thereof mean 
the loss for which the obligors under the bond are babJe and do not mean the 
amount recoverable in law at the date of the assignment — Alanubkai Ckumlal 

V General Accident Fire and Lift. Assurance Corporation 38 Bom.L R 632 AIR 

1936 Bom 363 165 IC 672 

Appeal —There is no appeal against an order under this section passed 
by a District Judge assigning an administration bond but when the Judge passes 
an order which he has no authority to do the High Court may interfere treat 
ing the memorandum of appeal as an application for revision — Kahmuddm y 
Meharut 39 Cal 563 (566) 16 C W N 662 The Rangoon High Court boms 
that an order assigning an admirustration bond is appealable — U Po Hmt v 
Maung Bo Gyt 118 I C 401 AIR 1929 Rang 109 (110) ‘^ee Notes 345 and 
346 under sec 299 

SecUon258 293 No probate of a will shall be granted until after 
Time for grant of pro- the expiration of sev^n clear days, and 
Section 80 bate and administration no letters of administration shall be 
1 ^^°^ granted until after the expiration of fourteen clear days from 
the day of the testator or intestate’s death 

335 The letters of admimstration do not include letters of administration 
w^th the will annexed The latter may be granted after the expiration of seven 
clear days from the testators death — In the goods of Milson 1 Cal 149 
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An appltcatton for the grant of probate or letters may be made before 7 days 
or 14 days, though the actual grant cannot be made till after that period 
See Ibtd 


294 (1) Every District Judge, or District Delegate, 

shall file and preserve all original wills, 
of^wh"di°probate”ad^ of which probate or letteis of adminis- 
mimstration wth will tration With the Will annexed may be 
annexed granted granted by him, among the records of 

his Court, until some public registry for wills is established 
(2) The Pioviuaal Government shall make regulations 
for the preservation and inspection of the wills so filed 

336 If a will IS not filed as required by this section the proceedings to 
obtain the grant of probate are defectire and the grant should be revDl.ed under 
sec 263— /n the goods of Grant 1 PR 1902 37 PLR 1902 


295 In any case before the District Judge m which 
„ ^ , there is contention, the proceedings 

tious cases shall take, as nearly as may be, the 

form of a icgulat smt, according to 
the provisions of the Code of Civil Procet^ure, 1908, m which 
the petitioner for probate or letters of administration, the 
case may be, shall be the plaintiff, and the person who has 
appeared to oppose the grant shall be the defendant 

337 Scope of section — Uike the English law the Indian law makes 
a distinction bet\\een proving a will in common form and proving a wilt in 
solemn form (for meaning of these terms see page 327) as the sections of this 
Act point clearly to a difference between cases whidi are contested and cases 
which are not contested and this section lays down the procedure in contested 
cases — Retells v Rebells 2 CWN 100 (102) But a grant of probate made 
in the mofussil is not quite the same as a grant in common form for the grant 
IS made after the execution of the will has been sworn to by the witnesses to 
the wall and the only circumstance that distinguishes it from the grant in solemn 
form IS that the grant is made ex parte — Durgagats v Sanrabini 33 Cal 1001 
(1008) 10 CWN 955 


mis section does not apply to a proceeding for revocation of a probate 
because such a proceeding does not take the form of a suit Such a proceeding 
is governed by sec. 26S— Sarada hanta v Gobtnda 12 CLJ 91 6 IC 912 
(915) Pralap Chandra v Aafi Bhanjan 4 CWN 600 

338 Contention — The proceeding commenced by an executor who 
applies for probate does not become contentious and does not acquire the 
character of a suit till the caveat has been entered — Ramani v Kumud Bandhu 
14 CWN 914 (926) 12 CLJ 185 TIC 126 Jr re Dauubat 18 Bom. 237 
Even the mere entry of a caveat docs not make a proceeding necessarily con 
tentious. It is not the filing of the caveat but the filing of the affidavit in 
support of the caveat in the High Court and the filing of ihe written statement 
m the Mofussil that makes the matter contentious— C/io/alof v Bai Kabubai 
22 Bom 261 (265) Sureniru v Kastman* 1 CLJ 49 A atation for probate 
1 $ not a summons to appear Merely atmg a person m a prebate application 
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Section 261 
Act X of 
1865 
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u: 295 1 THE INDtAE^ SUCCESSIOV ACT 

ai rbtlher probate ought to be granted— A«Wa v Juiulmont 6 CUR. IJ6 
n contentJous proceedings the grounds ol objediwj s^MlId t>e m the fom ot a 
jJeading and should be properly verified m accordance v-vth the provisions qI 
J 6 r IS Sinuiarly, the reply of the ai^icant should be properly venfed, 
ind the further proceedings thereafter should be owducicd sn the same as 
a suit according to the provisions of the C P Code to which an iSJje should 
be framed and the parties should he auinuited on oath— 1/ 5*if/ v i/euxj Cju. 
3 BurLj 6S AIR 192-f Rang 273 <274) S3 1C 973 

Section 268 Ia>s down that the provisons of the C P Code anr ►a app<7 to 
a jrobate proceeding only ik jo far a< the eirtumfances of Ike M 
and this'section provides that the proceeding is to take as Ji ssay tr 
form of a suit It clearli implies that the proceeding j> — t.'' -t ^ f S-w* 

Kanhai>a Ul ^ Gc«do, 50 Af J 238. ICJ 1 C 34 A ! R. -iJ O- r*" ^ 

does not say that the proceedings of the C P Code «ar z:-%cx^ ^ri' 

bate proctcdings m their entirely Thwefew. an apjZiazt jar ^ 

he IS to be treated as a plaintiff is not to be regard^ a p-aiszit v 
a uit m respect ol some c^use of action uitbm the if U •* i - 

where an application for probate by the accutor 

such disnusisl does not bar the presentation of a , e 

under 0 9 r 9— Rowen* v Aumud VtaniH U Cyj> Z 7 fC 

126 12 CUT 185 Where an application (o' prA«-. Lti 

dismissed for default the legatees hen «aa k XM sa ^ea6 •: U 

the wm as a defence to a suit for the prc 5 >«ty xej ^ xe ^jxg r: u> 
them under ih^ will— Caiwhamdoj v I'X i' /v ^ i 

(809) 211 . Vf 415 Soalso ithasbw»fc4.di5S^T^^^ ^ v "T ( n * 

C ? Ccide are made applicable to tcuazesff^ 4 li ^ i ' i 

cation for probate had been mthdrawTj l«ir. ^ j ‘ 

tious the provisions of sec 373 C P Cede •> w. " ' i »■ » 
so that the petitioner n entitled sj j ■*eV>e>th)r 

opposition to an appbcation for eon /S- T- 
of the deceased — Pahan v Ja>taji, 13 ^ 

But where an appheauon for xtaax ' ^ r-.^ 
wcTitJ viJ on the ground that , ^ 

smd the will is invalid the ;uds«' ^ y, }i,g , i\ 

patties nef the executors i)r 

to a Slut brought by the teW', w AeUt^r 

m™ n .MIJ haj iw, '-u /'&•,, (/ c; ; i/' 

the m„ts ,t would cu J/X: /I 'f/ "■ 

'Mtd 1 d V , ,!.t> 

ScMU r ScM„ ,„/o 
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of probate >s decisive onl> of the genuineness of the will propounded and of 
the right of the executors thereby appointed to represent the estate of the 
testator It is not the function of the Court to go into the question of the title 
of the testator with respect to the property of which the will purports to dispo^ 
or the \alidity of such disposition — HoTtnusjt v Bat Dhanbatjt 12 Bom. 164 
Bal Gangadkar Ttlak v Sakuarbat 26 Bom 792 (796) Bnj Natk v Chandai 
Mohan 19 AH 458 (460) Korntdangi v Soubhagiammal 54 Mad 24 59 
MLJ 529 AIR 1931 Mad 37 (38) 128 IC 476 Nathan v Nathan 7 
OWN 373 AIR 1930 Oudh 272 (273) Behan Lall v Juggo Mohun 4 Cal 
1 And so a Court cannot refuse to grant probate of a will because the testator 
had no power to dispose of some or e\en all the property he purported to deal 
with— Baro/ Panotam v Bat Mult 18 Bom 749 Ralph v Hale 7 PR 1‘102 
Rajamamkam v Farrar 16 LW 455 AIR 1923 Mad 131-(133 ) 69 IC 
954 Sowbkagtammal V Komalangt 54 MLJ 382 AIR 1928 Afad 803 (805) 
Probate Court’s decision is not res judicata — In proceedings 
under this Act the Court deadcs the question of representation to the estate and 
not distnbution and it is only for the purpose of determining the former question 
that the Court decides the nght of the party to the whole or part of the estate 
Consequently the decision come to by the Court as to the nght of a party to 
inherit does not operate as res judicata in a suit for administration or possession 
of the property — Maung Tun v Ma Setn 1 Bur L J 59 AIR 1923 Rang 9 
68 I C 671 Nandeshuar v Mumtt 9 O W N 1078 AIR 1933 Oudh 84 (85) 
The finding of a Probale Court on the «>nstruction of a will being merely 
incidental and for the purpose of determining the question of the representative 
title of the applicants cannot be regarded as precluding a party to the apphca 
tion for probate by rcj judicata from obtaining a construction of the will m a 
suit brought by him— Arun-noyi v Mohendra 20 Cal 888 If letters of admi 
nistration are granted to the defendant in preference to the plaintiff the order 
granting such letters does not preclude the plaintiff from bringing another suit 
in order to determine question relating to inhentance or the nght to be 
appointed shebait — Jagannath v Ranjtt 25 Cal 354 (369) Where a certain 
individual applied as the daughter of the deceased for letters of administration 
to the estate of the deceased and an issue was framed as to whether she was 
vine daughlei cA Vine VSvaV, the hecisiun tA the question oi 

status as daughter in that proceeding being only incidental was not res judicata 
in a regular suit m which such status required to be determined — Ma Chem v 
Maung Tha LBR (1893 1900) 653 (654) The dismissal of an application 
for probate for default of appearance does not imply an adjudication of the issue 
of the genuine character and legal validity of the will and therefore does not 
operate as res judicata so as to bar a subsequent application for probate — 
Ramant v Aumud Bandhu 14 CWN 924 ( 925 ) 7 IC 126 A refusal to 
grant probate does not conclusively show that the will propounded is not the 
genuine will of the testator and does not prevent the adjudication of the question 
m a subsequent proceeding — Ganesh \ Ram Chandra 21 Bom. 563 


Acfxof^ When a grant of probate or letters of 

^865 Surrender of revoked administration IS revoked or annulled 

Art Vof * probate or letters of ad under this Act the person to whom the 
1881 ministration grant was made shall forthwith deliver 

up the probate or letters to the ODurt which made the grant 
(2) If such person wilfully and without reasonable 
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cause omits so to deliver up the probate or letters, he shall 
be punishable with fine which may extend to one thousand 
rupees, oi with imprisonment foj a tci m which may extend 
to thiee months, or with both 

341 From a just reluctance to leave a revoked grant in the hands of its 
grantee (poosibly an un cnipulous person) the Court requires it to be produced 
and delivered to the registrar at the time of its revocation that it may be 
afterwards cancelled in the registry — ^Tnstram & Coote 13th Edn p 194 
Where the revoked grant had been lost the Judge required an undertaking to 
be given to bring in the lost grant if found and that it would not be acted on 
—In the goods of Carr 1 Sw i Tr 111 If owing to the grantee having left 
the country it is impossible to compel the production of the grant the Court 
will revoke it though it cannot cancel it — Baker v Russtff 1 Cas Temp Lee 
167 

297 IP hen a giant of probate oi letteis of adminis- 
tration ts revoked, all payments bona 
or adSstr^tor^bSore fide made to any executor or admmis- 
probate or administration trator under such gi ant before the re- 

® vocation thereof shall, notwithstanding 

such revocation, be a legal discharge to the person making 
the same, and the executor or administrator who has acted 
under any such revoked giant may retain and reimburse 
himself in respect of any payments made by him which the 
person to whom probate or letters of administration may 
afterwards be granted might have lawfully made 

341A Effect of revocation — ^There is nothing in the Probate and 
Administration Act (now Succession Act) to suggest that a grant either of 
probate or letters of administration becomes on revocation void ab tmlio 
A mortgage therefore by the administrator on the grant of such probate does 
not become invalid merely on account of the subsequent revocation of the 
probate by tlie Court — A B Neogt \ B B Neogt 174 I C 186 AIR. 1938 
Rang 43 

342 Payment to and by executor, etc — Payment to an executor 
who had obtained probate of a forged will is a discharge to the debtor notwith 
standing that the probate was afterwards declared null and void The reason 
IS, that every person is bound by the judiaal acts of a Court having competent 
junsdiaion and dunng the existence of sudi judicial act the law will protect 
every person obeying A— Allen \ Dundas 3 TR 125 129 The grantee of 
letters of administraUon fully represents the estate of the deceased. All pay 
ments made to him under any decree obtained by him affords full indemnity 
to iJic person so paying against the claim of any other party— Amfcica Churn 
\ hala Chandra 10 CWN 422 (4») 

Although letters of administration have been obtained by fraud so long 
as the grant remains unrevoked the grantee though a rogue and an impostor is 
to all intents and purposes, the administrator He and he alone represents the 
estate of the deceased. His receipts are valid disdiargcs for all money received 
by him as administrator — Debendra v Admimslrator General 35 CaL 9o5 (9o9) 
(PC) 12 CW N 802 8 CL.J 91 


Section 262 
Act X of 
1865 

Section 84 

AaVof 

1881 
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So also all la^^ful payments made by a person to whom probate of a 
forged will was granted but subsequently revoked may be re imbursed out of 
liie estate of the deceased under this s&:tion Thus a widow was held entitled 
to reimburse herself out of the assets of her deceased husbands estate in 
respect of payments made by her Vvhile acting under a probate which was sub 
sequently revoked— Prayrag Rag \ Goukaran 6 CWN 787 (793) Where 
administration was granted and afterwards there appeared to be an executor 
if the administrator had paid debts legacies or funeral expenses which the law 
forced the executor to pay the administrator in an action against him by the 
executor should recoup so much in damages because he was Compelled to pay 
It and the true executor had no prejudice by it inasmuch as he himself would 
have been bound to pay it — Pcckhamrcase ated in 1 Plow 282 

343 Sale under void grants — In England a distinction was formerly 
drawn between grants which were toid ab tmtxo (i e where letters of administra 
tion were granted in derogation of the right of an executor) and grants which were 
merely voidable (where the administration had been granted by the proper 
jurisdiction and was onlyr m derogation of the right of the next of kin or of a resi 
duary legatee) If the grant was void (eg if a giant of administration was 
obtained by suppressing a vnll) it was held that the mesne acts (eg sale mort 
gage lease) of the executor or administrator done between the grant and its 
revocation could be of no validity — Croicbrook v Fox (1565) 1 Plow 275 
Abram v Cunningham (1677) 2 Lev 182 Moolley v Clark (1822) 5 B i 
Aid 744 Elhs \ Ellis (ISftoJ 1 Cb 613 Following these cases it was held 
by Mitia J MiDebendrav Admtnutralor General 33 Cal 713 (7a0 753) that 
where a grant was void all acts done under it were also void and that a sale 
of shares by the administrator under a void grant conferred no title on the 
purchasers and that this section was not intended to alTord protection to 
unwarrantable and fraudjicnt dispositions by the administrator whose title rested 
on a grant absolutely void. 

But these English decisions have been overruled by the decision of the 
Court of Appeal in Heteson v Shelley 1 19141 2 Ch 13 In this case letters of 
administration were granted to the widow of the deceased who was believed to 
have died intestate and she sold and conveyed to a purchaser a portion of 
the deceaseds real estate Upon the subsequent discovery of a will the executors 
named thereby obtained a revocation of the letters of administration and a grant 
of probate to thcm-sclves, and brought an action to recover possession of the 
real estate sold by the administratnx It was held that the grant of adminis- 
tration to the widow was not void ab inUio and that the purchaser had 
acquired a good title it was also held that ctrn t} Iht grant of adnimisItatioH 
lad been loid for want of jurisdiction it was an order of Court by virtue of 
which the purchasers title would be protected 

It should be noted that even pnor to the passing of tins dcasson it was 
held m another English C3>w that a grant of letters of admin stratum obtained 
by s'lpprcv'ing a wUi wa» not loid ab imlw but loiJable only and consequently 
a sale of Icasc-tolds by the administrator to the purchaser who was uwiraivl of 
the oUppre&Mon of the will was uphetd by the Court alihougli the grant was 
revoked after the sale — Daia'l v Doxall (1881) 27 Ch D 220 This denuon 
has been fol’owed in Copat Dan v Budrte Dost 33 CaL Uj7 (6oI) and tiie 
same view has been uphe'd ui 6aila/a \ iaJu Sath 29 C W N 2t0 (2tt) 27 
1C 71a 

Grant stt aside on a^'PeaX disLncton u drawn lietuttn the ca^ of a 
grant Uirg ifiotej ard a gran being set aside in af-S J If a grant i» revoked 
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all acts done by the executor or administrator under the grant shall be valid 
under the provnsions of this section but if a grant is reversed on appeal all 
intermediate acts of the executof or administrator are ineffectual because the 
appeal suspends the former sentence and on its reversal it is as if it had never 
existed — ^Williams on Executors Illh Edn p 473 


298 Notwithstanding anything hereinbefore con- 
, , tamed, it shall, whac the deceased was 

of^SSn^ti^S a Muhammadan, Buddhist or exempted 

pci son, Oi a Hindu, Sikh or Jama 
to whom section M does not apply be in the discretion of 
the Court to make an order refusing, for reasons to be 
recorded by it in writing, to grant any application for letters 
of administration made under this Act 


Section 85 
Act V of 
1881 


344 This section enacts that it is within tlie discretion of the Court to 
refuse to grant an application for fetters of adnunistration but no such discre 
tion IS given in regard to an application for probate by a person selected by a 
testator for the administration of his estate The Judge is incompetent to refuse 
probate to the executor— Pr«z« Nath v Jado Nath 20 All 189 (191) An appli 
cation for letters of administration u,tth the mil annexed stands on the same 
footing as an application for probate and the Court cannot refuse the letters 
unless It finds that the will was not executed by the testator or that he was not 
of a sound disposing mind— Sabw Mtsra v Umer Pershad 110 PWR 1918 
45 I C 974 


299 Every order made by a District Judge by virtue 
, , , . , of the powers hereby conferred upon 

Distru? Judgr ° him shall be subject to appeal to the 
High Court in accordance with the 
provisions of the Code of Civil Procedure, 1908, applicable 
to appeals 


Section 263 
Act X of 
1865 

Section 86 
Act V of 
1881 


345 Where appeal lies — ^This section allows an appeal not only 
from the order of a District Judge but also from an order of a Subordinate Judge 
in a probate proceeding which has been transferred to the latter by the District 
Judge under sec 23 of the Bengal Agra and Assam Civil Courts Act (XII of 
1887) The order is appealable to the High Court and not to the Distnet Judge 
—Barodav Pkutumani 14 PLT 285 145 I C 375 AIR 1933 Pat. 275 (277) 
An order of a Distnct Judge refusing to grant probate or administration 
is a decree with the meaning of see 2 C P Code (1908) and is appealable 
—Mounlstephens v Orme 35 All 448 (449) 22 I C 98 An order calling upon 
the applicant for probate to pay an enhanced court fee calculated m accordance 
with the provisions of Act VII of 1910 being in effect a refusal of the applicabon 
IS appealable— Sitarnamoji v Secretary of State 20 CWN 472 (473) 30 
I C 394 


So also an appeal lies from order of a Distnct Judge granting probate 
or letters of adnunistration— Ar/ftur Lone v Hejayatulla 1895 AWN 127 An 
appeal lies under the Letters Patent from the judgment of a single Judge in 
appeal from an order of a Distnct Judge granting probate of a will — Umrao v 

S— 18 
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Sindraban 17 All 475 Since an order granting a probate is appealable an 
application for revision is not entertainable — Chotoo Mahlon \ Lachmt 11 
PLT 219 AIR 1930 Pat 354 (355) 125 IC 769 An order made by a 
Judge of the High Court refusing to stay the issue of probate and the discharge 
of the Receiver appointed in a probate action is a judgment within the meaning 
of clause 15 of the Letters Patent and is appealable — Brt} Coomaree \ Hamrick 
24 All 13 (PC ) 5 CWN 781 An order of the District Judge admitting a 
person as a caveator under sec 283 was appealable under ser 588 (2) of the 
C P Code of 1882— AbAiraw v Copal Das 17 Cal 48 (51) But as sec 588 
(2) of the Code of 1882 has not been reproduced in the Code of 1908 there is 
no provision for an appeal in a case where the Distnct Judge decides that a 
person has locus standt to contest a will — Lakht Naraxn v Multan Chand lo 
CWN 1099 (1100) 17 CLJ 230 15 IC 686 A surety of the executor is 
entitled to be discharged (according to the Punjab Chief Court) from his 
liability as regards the future transactions of the latter when the executor for 
whom he is surety wastes the estate As the effect of his di«charge would be 
to revoke the probate if fresh security is not furnished an appeal lies from an 
order refusing to grant such discharge^haliabud dm v Fa al Dm 52 PR 1902 
89 PLR 1902 An order revoking probate if security is not furnished is 
appealable — Ibid An application under sec 263 for the revocation of a probate 
IS considered to be a suit and an order dismissing such application on the ground 
that the applicant had no locus stands to bring the suit" is appealable— <SAeiAA 
Aam V Chandra Nath 8 CWN 748 An appeal lies from order assigning 
an administration bond under sec 292, — V Po Hnxt v Maimg Bo G>» 118 IC 
401 AIR 1929 Rang 109 (110) distinguishing Bahmuddm v Meharm 39 
Cal 563 

The Rangoon High Court has pointed out that the wording of the present 
section IS different from what it stood under sec 86 of the Probate and Adminis- 
tration Act 1881 The older Act contained the words at the conclusion of the 
section under the rules contained in the Civil Procedure Code applicable to 
appeals This meant that only such appeals could he as were provided by the 
rules under the C P Code (see halimuddm v Mekarui 39 Cal 563) but the 
wording of the present section is tn accordance utlh the prot-isions of the Civil 
Procedure Code etc This means that appeals shall lie from all orders of the 
District Judge passed under this Act and that such appeals shall be governed 
in the procedure to be observed b> the provisions of the C P Code And so 
whereas an order assigning a security bond under sec 292 was not appealable 
under sec 86 of the I^obatc and Administration Act 1881 (see 39 Cal 563) 
such an order is now appealable under the present section 299 — U Po Unit v 
Maung Bo Gji 118 IC 401 AIR 1929 Rang 109 (110) 

But the Allahabad High Court is inclined to hold that no such change is 
intended b> the Legislature by the slight diange in the phraseology of the section 
It IS doubtful whether it has been intended to make every order passed by the 
Distnct Judge under this Act nccessanly appealable. For instance if orders 
postponing a ca«c or rtfusing to adjourn a case were appealable the position 

might well become intolerable Bhupendsa \ Ashlabluja 1932 A L.J 418 139 

I C 156 AIJ? 1932 All 379 (380) 

The word hereby m this section means by the whole Act (V of 1881) and 
not merely by the Chapter m vhidi this section occurs. Therefore an order of 
a Distnct Judge granting permission to the caccutor or administrator for the 
disposal of immoveable property under sec 307 (in the next Chapter) is appeal 
able — Urna Charan \ ^fuklalrsht 28 Cal 149 5 C U V 443 Saral Chandra 
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V Benode human 20 CWN 28 33 I C 143 Hap Pu \ Tin Tm 2 Rang 
117 (120) AIR 1924 Rang 237 (238) 80 I C 746 

The memorandum of appeal under Ihis section mu«t be accompanied b> a 
copy of Uie decree appealed agamst and unless it is <?o accompanied the appeal 
cannot be entertained by the High Court — Hem Ckaitdra v Jadub Chandra 
16 CLJ 116 17 IC 99 (100) 

346 Where appeal does not lie —The meaning of this section is 
not Uiat any and c\ery order which might be made by a District Judge in a 
probate case either for the attendance of a witness or for the production of the 
document or any other interlocutory order is subject to appeal to the High 
Court but the words e\vry order arc controlled by the concluding words whidi 
make all appeals under this section subject to the rules contained m the C 
P Code applicable to appeals In other words this section allows an appeal 
to the High Court only m those casts in which an appeal is allowable under the 
C P Code Therefore where an application for probate has been granted but 
on an objection being made a subs^uent order is passed directing that the 
case be re opened tliat probate be suspended for a certain time and that the 
executor must bring in hia evidence to prove his right to obtain probate heU that 
no appeal lies from such an order — Droto Nath \ Dasmony 2 C L R 589 Under 
sec 588 (2) C P Code 1882 an appeal is allov ed from an order sinking out 
or adding the name of any person as plaintiff or defendant but no appeal is 
allowed from an order re/using to add the name of a person so there is no 
appeal against an order refusing to make a person who opposes probate a party 
defendant to an application for probate— KAc«rj»M>ni v Shyama Charan 21 
Cal 539 No appeal lies macly from an order refusing a caveator to oppose 
a grant— Prasad Naram v Dulhin Genda 18 C L J 612 22 I C 276 Indu Bala 
V Panehu Mont 19 CWN 1169 21 CLJ 292 28 IC "iTS but an appeal 
lies from an order granting a probate and refusing the caveator to contest the 
grant on the ground that he had no locus standy—Nabm Chandra v Ntbaran 
59 Cal 1308 36 CWN 635 (637) AIR 1932 Cal 734 140 IC 54 Where 
m pursuance of an order of the High Court the Di tiict Judge ordered the peti 
tioner to furnish security and the petitioner having offered certain properties 
the District Judge considered them suffiaent and accepted them no appeal would 
lie to the High Court at the in tance of the opposite party on the ground that 
the properties offered as security were insufficient — Lucas v Lucas 20 Cal 245 
(246) No appeal lies from an order calling upon the executor to furnish security 
as it IS not a final order but a mere mterlooitory order — Monmokim v Taramont 
AIR 1929 Cal 733 (734) Rangini v Dcbendra 8 CWN ccviii An order 

setting aside an order of dismissal for default of appearance is not appealable 

Ngticlmonv MaPo 6BurLT 87 20 I C 281 

No appeal lies from an order refusing to amend a clerical error in the form 
of probate bjt the High Court may deal with the ca» in revision under sec. 622 
C P Code 1882 ( ec 115 C P Code, 1908) and set aside the order — G«ri«dra 
V Rajesuart 27 Cal 5 No appeal lies from an orfer deciding that a person 
has locus standi to oppose a probate— Lakht Naram v Multan Chand 16 CWN 
1099 (1100) 15 I C 686 Monoranjan v Bijoy humar 90 I C 729 AIR 1926 
Cal 180 but such an order is open to revision— RadAa Raman v Copal 24 
CWN 316 (317) 56 I C 122 No appeal lies against an order passed by the 
District Judge assigning a security bond under sec 292 but where the District 
Judge passes an order he has no authonty to do the High Court may set aside 
the order in revision— Aa/iwwlrfm v Mehorut 39 Cal 563 ( 566) 16 CWN 662 



Section 264 
Act X of 
1865 

Section 87 
Act V of 
1881 

Section 2 
Act V of 
1881 

Section 2 
Schedule I 
Act 

XXXVllI 
of 1920 


380 THE INDIAN SUCCESSION ACT (Sec. 300 

15 C L J 332 13 I C 690 (distinguished in U Po Hnit v Maung Bo Gy AIR 
1929 Rang 109 ated in Note 345 attle) 

Interlocutory orders — From the above cases it is apparent that the 
Calcutta High Court does not allow anj appeal from an wlerlocutory order but 
only from a final order See Monmohtnt v Taramom supra But the Oudh 
Chief Court recognises no such distinction but allows an appeal against eveiy 
order made by a District Judge under this Act whether an order has been passed 
in the course of an interlocutory proceeding or whether it is a final order 
Therefore an order of the District Judge fixing the fees of the auditor appointed 
to check the accounts submitted by the executor (under sec 317) and directing 
the fees to be paid by the executors is appealable — Ckkeda Lai v Ram Dulart 
7 OWN 616 AIR 1930 Oudh 424 (425) 127 I C 24 The Allahabad Hiji 
Court holds that the word order in this section means an adjudication of the 
rights of the parties and a direction to be earned out by them it contemplates a 
final order and not an order of an interlocutory nature So where an application 
lor probate was made to a Judge uilhm whose distnct the deceased had no fixed 
place of abode but only had an insignificant portion of his property and the 
Judge in his discretion under sec 271 did not refuse the applicauon but proceeded 
with it held that there was no order but merely a finding as to whether he should 
hear the application or return it for presentation to another Court The so-called 
oroer of the Judge was not appealable — Bhupendra v Ashtabhuja 1932 ALJ 
418 139 I C 156 AIR 1932 All 379 (380 381) 

347 Appeal to Privy Council —An order of the Recorder of 
Rangoon (who is to be treated as a High Court) rejecting an application for 
probate is a final decree passed by the High Court m the exercise of onginal 
civil junsdiction within the meaning of sec 595 of the C P Code of 1882 
(sec 109 C P Code 1908) and is appealable If the estate is of value of 
Rs 10 000 and upwards the appeal lies to the Privy Council and not to the 
High Court — Esoof Hashttn v Fatima 24 Cal 30 (33) But an order passed by 
the High Court on an appeal made to it under this section is final and not open 
to further appeal to the Privy Counaf— Po Am v A/a Setn 12 BurLT 87 
51 I C 596 


300 (1) The High Court shall have concurrent 

^ jurisdiction with the Distiict Judge m 

Concurrent jurisdiction *, r it i l 

of High Court the everctse or aJI the powers hereby 

conterred upon the District Judge 
(2) Except in cases to which section 57 applies, no 
High Court, in exercise of the concurrent jurisdiction here- 
by conferred over any local irea beyond the limits of the 
towns of Calcutta, Madias and Bombay, shall where the 
deceased is a Hindu, Muhammadan, Buddhist, Sikh, or Jama 
or an exempted peisoii receive applications for probate or 
letters of administration until the Provincial Government 
has, by a notification m the official Gazette, authorised it so 
to do 

Note —The words and the province of Burma have been omitted by 
the Government of India (Adaptation of Laws) Order 1937 
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348 The word High Court in this section is not merely confined to 
the appellate juitsdiclton of that Court but includes its original jurisdiction and 
under this section the High Court exercising its original jurisdiction has con 
current jurisdiction with the District Judge for the purpose of exercising the 
powers conferred by this Act — In the goods of Mahcndra 5 CWN 377 So 
the High Court has junsdiction to grant probate and letters of administration 
on the original side in any case which could have been brought before any 
Distnct Judge and this section does not require that the property should be within 
the local limits of the High Courts onginal junsdiction— A^agcjidrfl&aZa v 
Kashtpalt 37 Cal 224 (227 228) 5 I C 1003 

Since the junsdictions of the Distnct Judge and the High Court are con 
current letters of administration would not be granted by the High Court if 
proceedings arc already pending before the Distnct Judge — Hams v Spencer 
35 BomLR 708 AIR. 1933 Bern 370 (374) 

Where a Distnct Judge referred a probate proceeding to the High Court it 
was held that the Distnct Judges order on a probate application could not be 
referred to the High Court but that Court acting under the concurrent juns 
diction conferred by this section treated the matter as an original application — 

Jn the goods of Monohur 5 Cal 756 

301 The High Court may, on application made to it, Secuon264 
Removal of eaecuior suspend, remove or discharge any pri- A^cixof 
“ or administrator and pro- vate executor Or administrator, andSecUon87A 
vision for successor provide for the succession of another Art Vol 

person to the office of any such executor or administrator schedule l 
who may cease to hold office, and the vesting in such 
successor of any property belonging to the estate 

This section enaas sec 4 Administrator General s Act V of 1902 which 
Act reproduces the provisons of the English Judicial Trustees Act 1895 (59 
& 60 Vict c 35) Pnor to the Administrator General s Act 1902 the Courts in 
India had no power to remove an executor If Uie character of executor had 
ceased and he became merely a trustee he might be removed from his position 
as a trustee but if he continued to be executor he could not be removed from 
his position as executor See Ex parte Amerehand 29 Bom 188 7 Bom L R. 195 
Under the present law much wider powers are conferred on Courts for the 
removal of an executor 

'348A Application under sec 301, if proper procedure for 
removal of trustees — Sec 301 of the Succession Act deals with the power 
of a High Court to suspend remove or discharge- any pnvate executor or adminis- 
trator Where an application is made by the manager of a temple for the removal 
of a person who is in the po ition of a trustee of a permanent trust created for 
the temple by a will though stjled an executor it certainlj is not a matter which 
could be agitated by means of a petition under sec 301 of the Succession Act 

The proper procedure would be by proceedings under sec 92 C P Code 

Maganlal v Samson Shalom 174 I C AIR 1938 AIL 197 

349 )Vhere a party seeks to restram an executor from acting by the 
appointment of a receiver his remedy is by way of a regular suit But where 
the remoial of an executor is sought and not merely an indirect restraint on him 
by getting the appointment of a receiver the only remedy that is open is under 
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sec 3Ql~Dl aiiabakhiammal M Thangavclu 50 Mad 956 53MLJ 644 AIR. 
1927 Mad 994 ( 995) 105 I C 782 

The use of tiie word r'a> in this section ihows that the power \ested in 
the Court is discretionary but this discretion is not arbitrary but is a judiaal 
discretion It is not op n to a Court to dismiss the petition without any inquiry 
into the allcsations made by the petitioner But a proper ca«e must be made out 
b> the peMtioncr and the Court shall act only if proper cause is shown—Jbid 


Section 264 
B Act X of 
1865 

Section 87B 
Act V of 
1831 

Schedule I 
ActXVIII 
of 1919 


302 Where probate or letteis of admmisti ation m 
to Etmtior «sptct of any estate has or have been 
or adminurator granted under this A-ct the High Court 

may on application m ide to it, give to 
the evecutor oi administrator any general or special 
directions in regard to the estate or m regard to the 
administration thereof 


3S0 The power of gi>in^ directions to an executor or administrator is 
conferred upon the Htik Court no sudJ power is given to the Distnet Court 
l'’ndtr see 269 the District Judge has power to main, orders with reference to 
the property under certain circumstances so long as no person has been appointed 
administrator or granted probate but he cannot do so after an adnunistralor has 
been constituted — Winsor v Msnsor 44 Bom 632 ( 63S) 22 Bom LB 390 
57 JC 116 

The words any directions as regards the administration o! the estate 
mean such directions as the cxeciitor may sedt in order to administer the estate 
properly This eciion gives ample power to the High Court to settle questions 
arising between the executor and the legatees them elves and also power to 
construe a will whenever the Court is asked to do so But when a matter has 
been properly litigated m a Civil Coarl and has been adjudicated upon the High 
Court will be very reluctant to give directions which would in any way conflict 
with the judgment of th». Civil Court already arrived at between the parlies — 
Ukoy-ya v Lakshmomno Si Mad 849 55 ML J 517 MR. 1923 Mad 356 
(358 359) llOIC 186 

So long as the administration lasts the procedure of making an application 
lo the High Court for directions regarding the administration of the estate is 
available not only to the executor but also to a legatee or when such legatee 
IS dead to hts representaUve They need not be relegated to a suit— Accrr/Jiy 
o/ Slate V Parijat Dtbt 60 Cal 1135 37CWN 769 (790) AIR 1933 Cal 841 

The power of giving ducctions ta the executor or administrator for the sum 
rurj disposal of certain disputesj is ducnltowry with the High Court II the 
matter is complicated and involves many questions of law and fact the proper 
remedy is to bring a suit and not to xroke a petition under this section— Arya 
PatfiMi<//ii iiobho V Otn Patkosk 3a PLR 307 AIR, 1934 Lah 120 (121) 

148 I C 1010 
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CHAPTER V 

Or Executors oi their own Wrong 

303 A person who mtei meddles with the estate of 
^ , , , the deceased, or does any other act 

^xecu or o is own belongs to the office of executor, 

while there is no rightful evecutor or 
administrator in existence, thereby makes himself an exe- 
cutor of his own wrong 

Exceptions — (1) Intenncddbng with the goods of the 
deceased foi the purpose of preserving them or providing 
for his funeral or for immediate necessities of his family 
or property, does not make an executor of his own wrong 

(2) Dealing in the ordinary course of business with the 
goods of the deceased received from another does not make 
an executor of his own wrong 


lUusUaltons 

(i) A uses or gives away or sells some of the goods of the deceased or 
takes them to satisfy his owa debt or legacy or receives payment of the debts 
of the deceased. He is an executor of hi& own wrong 

(t() A having been appointed agent by the deceased m his lifetime to 
collect his debts and sell his goods continues to do so alter he has become aware 
of his death He is an executor of fus own wrong m respea of acts done after 
he has become aware of the death of the deceased 

(nt) A sues as executor of the deceased not being such He is an executor 
of his own wrong 

351 Application of Chapter to Hindus — This section (and the 
next) of the Indian Succession Act 1865 was not reproduced in the Probate 
and Administration Act 1881 and so the framers of the Bill of the present Act 
added a section at the beginning of this diapter Nothing m this chapter ^all 
apply when the deceased was a Hindu Muhammadan Buddhist Sikh or Jama 
or an exempted person But having regard to the numerous decisions to the 
contrary the Joint Committee omitted that section as this chapter enunciates 
general prmaples of law which suo vtgote apply to Hindus and the other 
specified communities —Report of the Joint CommttUe 

For it was held in a large number of cases that the rules of English law 
relating to a person beconung an executor de son tort may be applied to Hindus 
on the prmaples of justice equity and good consaence inasmuch as those rules 
are not repugnant to them— Mohan v K S Bonnerjee 10 C WN 566 
Nata^anasamt v Esa Abbayt 28 Mad 351 (353) Magalurt Gamduz v Nara 
yana 3 Mad 359 ( 363) Suddosook v Ramackandta 17 Cal 620 Prayag 
human V Siia Prosed 42 CLJ 280 AIR 1926 Cal 1 (50 ) 93 IC 385 
hshtltsh Chandra v Radhika Mohan 35 Cal 276 (279) Rajah Parthasarathy 
V Rajah Venkatadn 46 Mad 190 (232) 43 M L J 486 

352 Executor de son tort — If one who is neither executor nor 
administrator intermeddles with the goods of the deceased or does any other 
act characteristic of th? office of executor he thereby makes himself what i% 


Section 265 
Act X of 
1865 
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called in the law an executor of his own wrong or more usually executor de son 
tor/— Williams 11th Edn p 177 

A \ery slight circumstance of intermeddling with the goods of the deceased 
will make a person executor de son tort Thus it is said that milking the cows 
even by the widow of the deceased or taking a dog wi/I constitute an executor 
de son tort So if a man kills the cattle or uses or gives away or sells any of 
the goods or if he takes the goods to satisfy his own debt or legacy or if the 
wife of the deceased takes more appard than she is entitled to she will become 
executrix de son tort — Ibid Swinburne Part 4 s 23 Godolphin Part 2 c 8 
s I WentwoTih&Offkeol an Executor c 24 p 325 See fflus (t) If a mans 
servant sells the goods of the deceased as well after his death as before by the 
direction of the deceased given in his life time and pays the money arising there 
from into the hands of his master he makes the master as well as the servant 
executor de son tort—Padget v Prtest 2 T R 97 The agent of an executor de 
son tor! collecting the assets with the knowledge that they belong to Che testa 
tors estate and that his prinapal is not the legal personal representative may 
himself be treated as an executor de son tort — Sharland v Mddon 5 Hare 468 
If a man sues as executor or if an action be brought against him as executor 
and he pleads m that character this will make him executor de son tort — 
Codolphin cited by y\i}hams p 179 See Ulus (ta) of Ibis section 

Under the English rules of law when the will is proved and administration 
granted and another person then intermeddles with the goods this shall not 
make him executor de son tort because there is another personal representative 
against whom the creditors can bnng tlieir action— Awc>n>moKS 1 Salk 313 But 
this pnnciple ought not to be applied to Hindus and so the fact that there is a 
legal representative of the deceased does not exempt a person who intermeddles 
from the liability which arises under this section— Nflra>anasfl»» v Esa 28 Mad 
351 (353) 

There are many acts which a stranger may perform without being an execu 
tor de son tort such as locking up the goods for preservation directing the 
funeral in a manner which is suitable to the estate which is left and defrajing 
the expenses of s jch funeral himself or out of the deceased s effects making an 
inventory of his property feeding his cattle repairing his hou es or providing 
necessaries for his children — Williams p 181 See Exception (1) If another 
man takes the goods of the deceased and sells or gives them to me this shall 
charge him as executor of his own wrong but not me — Godolphin ated in 
Williams p 182 See Exception (2) If I take the goods of the deceased by 
mistake supposing them to be my own this will not make me executor of my 
own wrong — Ibid If a person sets up m himself a colourable title to the goods 
of the deceased though he may not be able to make out his title completely he 
shall not be deemed an executor de son tort — Flemings v Janat (1794) 1 Esp 
N P C 336 So also a man who possesses himself of the effects of the de 
ceased under the authority of and as agent for the nghtful executor cannot be 
charged as executor de son tort — HoU \ EUit Peake N P C 87 A person 
who deals with the goods of a testator as agent of executors who afterwards 
prove the will cannot be treated as executor de son tort — Sykes v Sykes LR. 

5 CP 113 

The mere fact that a person did not profess to act as executor does not 
relieve him from the liability because an executor de son tort rarely profes-es 
to act as such but if a person claims a title not derived from the testator but 
a paramount title he does not make bimseU bable as an executor de son tort-' 
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Prayog humart \ Sita Prasad 42 CLJ 280 AIR 1926 Cal 1 (51) 93 
IC 385 

353 Cases ^Vhere on the death of the pnncipal debtor his surety 

paid off debt which was due from the deceased to C but on the same day 
he earned away certain properties belonging to the deceased held that he became 
liable as executor de son lort — f^arasanasanu v Esa Abbayi 28 Mad 351 
(3o3) An administrator pendente Itte who intermeddles with the estate of a 
deceased person after he ceases to be adimnistrator may be sued as executor de 
son tort — hshittsh Chandra \ Radhtka MoJian 35 Cal 276 ( 279 280) The 
bona fide purchaser for value from the deceaseds representatives of a portion of 
the assets of the deceased person is not an executor de son lort and he should 
not be joined as a party in a suit against the personal representatives on a pro- 
missory note executed by tlie deceased — Seshayya v Subbajr 6 M L J 186 On 
the death of an undivided co-parcener the estate vests in the survivors and 
there is no estate btlongtng to a deceased person The widow of a deceased 
undivided Hindu co-parcener by the fact of being in possession of the joint 
family estate does not become liable as an executrix de son tort as she has not 
intermeddled with any estate belonging to a deceased person— Rawasami v 
Vccrappa 33 Mad 423 (427) 20 MLJ 308 5 IC 362 

A person can only be an executor de son tort as long as he intermeddles 
with the estate and his liabilities last as long as he continues dealing with the 
estate — Damodar v Dayai 11 BomLR 1187 4 IC 283 

304 When a person has so acted as to become an 
, ^ ^ executor of his own wrong, he is 

hi 3 '‘owJ‘ wrong“““^®^ ansNverable to the rightful executor or 
administrator, or to any creditor or 
legatee of the deceased, to the extent of the assets which 
may have come to his hands after deducting payments made 
to the rightful executor or administrator, and payments 
made in due couise of administration 

354 Liability of executor de son lort — A person who takes 
possession of or intermeddles with the estate of a deceased person without being 
appointed an executor, is an executor de son tort and is liable both under the 
Indian and the English law There is no difference between the Indian and 
English law as far as this liabiktj is concerned — Pra><rg humart v Siva Prasad 
42 CLJ 280 AIR 1926 Cal 1 (52) MIC 385 Where a man has so acted 
as to become in law an executor de son tort he thereby renders himself liable 
not only to an action by the rightful executor or administrator but also to be 
sued as executor by a creditor of the deceased or by a legatee for the executor 
de son tort has all the liabilities though none of the privileges that belong to 
tlie character of executor— Williams 11th Edn p 184 Carmichael v Carmichael 
2 Phill C C 103 Narayanasami \ Esa Abbayt 28 Mad 251 (354) The credi 
tors may bring an ordinary suit for recovery of their debts against the executor 
de son tort as representing the estate it js not necessary for them to bring an 
administration suit — Narayanasami v Esa Abbayt supra An executor de son 
lort who has taken possession of all the assets of the deceased can be sued by a 
legatee without joining the legal representatives but where the executor de son 
tort has taken possession of only a part of the estate and administration is sought 
for the entire estate the legal representatives would also have to be added— 
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Rajah PaUhasaratht v Rajak Venkatadu 46 Mad 190 (234 23o) But thougl 
an executor de son tort cannot by his own wrongful act acquire any benefit jel 
lie IS protected in ail acts not lor his own benefit which a rightful executor may 
du And accordingly if he pleads properly he is not liable beyond the extent of 
the goods which he has adimnisletcd— Godotphin nted in W iHiams p 1&> Tbert 
fore in an action by a creditor of the deceased under a plea of plcne adminis 
{rant the executor de son tort shall not be charged beyond the assets which came 
to his hands — Williams p 185 The liability of the executor de son tort extends 
to the amount of the assets receued but where he has mingled this with his own 
so as to make it impossible to distinguish the one from the other the Court may 
for lack of evidence treat the whole as available to make restitution— A/agafun 
V Uarayana 3 Mad 3o9 If a person suing the executor de son tort has shown 
that some property has passed into his hands the extent to which such property 
IS received being peculiarly within Tvis knowledge the executor de son tort is 
bound to show that he has not received enough to satisfy the debt — Ibtd 

If the rightful executor or administrator bnngs an action of trover or 
trespass the executor de son tort may m mitigation of damages give evidence of 
the payments made by him in the rightful rourse of administration on the ground 
that these payments were such as the lawful executor or administrator would 
have been bound to make and therefore it cannot be considered as any detn 
ment to him that they were made by an executor de son tort—Mountford v 
Gibson 4 East 451 454 Padget v Pnesi 2 T R 100 Fyson v Chambers 
9 M & W 468 Thus where the brother ol the deceased person becomes 
possessed of the deceaseds property but is subsequently dispossessed by a suit 
by the deceaseds widow and in the interval the brother has paid out of his own 
monies s. decree obtained against himself and the widow for a debt due by the 
deceased the brother is entitled to recover the money so paid from the widow 
— Kanakamma v Vcnkataiatnam 7 Mad 586 If the executor de son tort has 
admittedly realised the rents and profits of the estate and claims to have spent a 
large amount in the up-keep and maintenance of the property payment of taxes 
and effecting improvements of a permanent nature it is obviously necessary to 
take an account to determine what amount if any is due from the wrongful 
executor to the estate and the rightful administrator is entitled to bnng a suit 
for account — Robson v Admimstiator General 30 P L R 503 AIR 1929 Lah 
753 (757) 

But an administrator de son tort cannot retain any portion of the assets of 
the deceased in payment of a debt to himself An executor de son tort cannot 
specially pi ad a retainer for his own debt for otherwise the creditors of the 
deceased would be running a race to take possession of his goods without takmg 
administration to him — ^Williams on Executors 11th Edn pp 185 187 

Section 304 is not controlled by sec 212 on the other hand it should be 
read as a proviso to sec 212 And therefore sec 212 would not be a bar to a 
suit if it IS covered by sec 304 In other words an executor de son tort can be 
sued by an heir or a creditor of the deceased ev en though no letters of adminis 
tration have been taken out by the plaintiff — Ratanbai v Narayandas 51 Bom 
771 29 BomLR 900 AIR 1927 Bom 474 (475) 

An executor de son tort may be sued by the rightful executor or adminis 
trator or by a creditor or legatee for the recovery of his claim but one executor 
de son tort cannot sue another such person nor can he enforce any claim against 
the estate without taking out administration — Framji v Adarjt 18 Bora. 337 
(341) 
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CHAPTER \ I 

Oi Tiic Powers oi \n Executor or Administrator 

305 An exccutoi or administrator has the same 
In respert of causes power tO SUe in ICSpect of all causes 1365 

of artvon survivnng de of action that survive the deceased, and Section 88 
ceased and rents due at , r i.i. Act V of 

death Ilia) exercise the same power lor the 1331 

recovery of debts as the deceased had when living 

The wording of secUon 88 of the Art of 1881 has been followed It is 
more m consonance with the language of the Indian draftsman and involves no 
change of substance — Notes on Clauses 


306 All demands whatsoever and all rights to prose- Section 268 
Demands and rights of cute or defend any action or special 
action of or against de proceeding existing in favour of or Section 89 
si SeStor ^or against a person at the time of 
ministrator decease, survive to and against his 

executors or administrators, except causes of action for 
defamation, assault, as defined m the Indian Penal Code, or 
other personal injuries not causing the death of the party, 
and except also cases where, after the death of the party, 
the relief sought could not be enjoyed or granting it would 
be nugator) 

IllustTotions 

(0 A collision takes place on a railway m consequence of some neglect or 
default of an olhcial and a passenger is severely hurt but not so as to cause death 
He afterwards dies without having brought any action The cause of action does 
not surviv e '' 

(ii) A sues for divorce A dies The cause of action does not survive to 
his representative 

354A Meaning of ‘executors or administrators* — ^The words 
executors or admimstrators in sec. 30t> of the Succession Act mean persons who 
are appointed by the Court to administer the estate of a deceased person in the 
absence of a will or persons nominated by the testator m his will to administer 
his estate Those words are not suiliaeDtly wide to include or embrace heirs 
representing the estate— OfSciol Liquidators v Jugal Kuhote 1938 ALJ 1002 
1938 A.WR (HC) 741 

354B Special proceeding — The phrase special proceeding in sea 
305 of the Succession Act is an extremely wnde one and there is nothing in the 
section to suggest that it must be a proceeding analogous to a suit but even if 
such a construction has to be given misfeasance proceedings under sec 235 of 
the Companies Act can be held to be proceedings in the nature of a suit In 
any way speaal proceeding is wide enough to cover summary proceeding under 
sec 235 of the Companies Act — Officud Liquidators v Jugal Ktshore 1938 
ALJ 1002 1938 A.WR <HC) 741 

355 What action.. survive to the executor — With respect to 
§uch personal actions as are founded upon any obligations, contract debt covenant 
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or other dui> the general rule has been established /rom the earliest tunes that 
the riKht of action on which the testator or intestate might hate sued m his 
lifetime survuLS his death and is transmitted to his executor or admiiuslrator 
Therefore it is clear that an executor or administrator shall have actions to recover 
debts of c\cr> description due to the deceased either debts of record as judj 
ments, statutes rccogniaanccs or debts due on special contracts as for rents 
or on bonds covenants and the liltC under seal; or debts on simple contracts 
as notes unsealed and promises not in writing either express or implied— 
Williams on Executors, 11th tdn p 606| Wentworths Office of Executor I4th 
Edn p 159 

The ancient common law rule actio personalis rnonlur cum persona (personal 
actions die vuth the person) no longer holds good and now an executor or admi 
nistrator shall have the same actions for injury done to the personal estate of 
the deceased m his hfetime whereby it has become less beneficial to the executor 
or admmislTator as live deceased himself might have had — Williams p 609 
The maxim aclto personalis morttur cum persona has alwajs been considered 
as an unfair and even barbarous maxim especially when applied to a case 
where the injured party is denied redress because the wrongdoer died I may 
add Uiat it seems to me to be based upon no pnnaple of justice equity and 
of good conscience and that tlve technical common law rules as to forms of 
action and the distinction between real and personal actions might have had 
much to do with its surwva' in modern dajs — per Sadasiva Ayyar J in 
Rustomn V Nurse 44 Mad 357 (369) (F B ) 

The right to sue for damages for negligence sunives against the adminis* 
trator of the deceased wrong (Jocr—Bhupendra v Chandromom 53 Cal 987 100 
IC 286 AIR 1927 Cal 277 (278) 

The right of pre empuon of a Mahomedan surviv es on his death to his 
executors or administrators— /taul \ Sttaram 36 Bom 144 (146) 13 
BomLR IWO 12 I C 720 

To whom the cause of action survives — The cause of action 
survives to or against the executors or odministrators and not to or against the 
heirs of the deceased. Unless the heirs take out administration to the estate of 
the deceased person to whom the cause of action accrued they cannot sue on the 
cause of action under this section — Sayyad Jtaul v Sttaram supra Krishna 
Behan v Corporation of Calcutta 31 Ca) ^3 (999) Maruadt v Samnajt 31 
M L J 772 20 M L T 303 38 I C 823 (825) 

356 'Personal injuries' — A suit for damages for malicious prosecu 
tion survives upon the plaintiffs death to his executors and administrators 
Such a suit does not fall under the category of personal injuries. The expression 
personal injuries is to be read as ejusdem icnerts with the word preceding it 
vt 2 assault Reading the worfe m their ordinary and natural sense they appear 
to refer only to physical jnjunes and do not include injuries caused by maliaous 
prosecution — Krishna Behan v Corporation of Calcutta 31 Cal 993 ( 998 999) 
8C\VN 745 (reversing ArisAna BeAory V Corporation of Calcutta 31 Cal 400) 

But the other High Courts take the contrary view Thus the Madras High 
Court holds that such a suit does not survive to the executors because the words 
personal injuries do not mean bodily mjunes only but include injuries ejusdem 
generis with both defamatuKi and assault and therefore include injuries such as 
those caused by maliaoj® prosecution — Maruadi v Samnajt 31 MLJ 772 20 
MLT 303 38 IC 823 827) Rustomyx v Nurse 44 Mad. 357 ( 379 ^) 

(FB ) The Patna and Bombay High Courts likewise hold that such a cause of 
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action docs not survne — Punjab Stngb v Xam Aular 4 PLJ 676 (679) 52 
IC 348 Mould V HarnaTaian 47 Bom. 716 (717) AIR 1923 Bom 408 25 
Bom-LR 435 and the same \ie\\ is taken by the Allahabad High Court— 
Mahtab v Hub Ul 48 All 630 24 ALJ 796 AIR 1926 Al' 610 (612) 98 
IC 590 and by the Nagpur J C Couit—Ratan Chandra v Municipal Commiliee 
27 NL.R 237 AIR 1931 Nag 9 (10) 

357 What actions do not survive — AcUons for torts to the person 
do not survive to the testator Therefore an executor or administrator shall not 
have actions for assault battery false unpnsonmcnt libel slander or deceit for 
such causes of action die with the testator — Williams p 610 Thus an executor 
or administrator cannot maintain any action for Itbd done to the deceased — 
llatchard \ Mege 18 QBD 771 If the plaintiff m a suit for libel having 
failed to obtain a decree in the tnal Court seeks to obtain a decree for damages 
in the Court of Appeal and dies during the pendency of the appeal the appeal 
abates — Maruadi \ Samnajt 31 MLJ 772 38 IC 823 ( 825) Where the 
cause of action is an injury to the person the personal repre'sentativ es cannot 
maintain an action merely because the person so injured incurred in his lifetime 
some expenditure of money in consequence of the personal injury— Puffing v 
Creal Easltrn Jiy Co (1882) 2 QBD 110 112 Palomoppa v Raja o) Ramrtad 
49 Mad 208 AIR 1926 Mad 243 92 I C 366 Ralan Chand v Municipal 
Committee 27NLR 237 AIR Nag 9 (10) 

But an action is maintainable by the executor against any person causing 
the death of the deceased See the section and compare secs. 1 and 2 of the 
(English) Fatal Accidents Act 1846 (9 & 10 Vict C 93) and the Indian Fatal 
Accidents Act \III of 1855 In a suit for damages against the defendant who 
through his negligence caused the death of the plaintift s husband if the defendant 
dies during the suit the action survives against the defendants executors and 
administrators — Balasubramamam v Rodrigues 67 MLJ 146 AIR 1934 Mad 
507 (508) Where a suit for damages is brought against a person under the Fatal 
Accidents Act it can be continued having regard to sec 30o against the legal 
representatives of the defendant— Pafcuu&ramontam v Maroin 57 Mad 951 

Breach of quasi contract by deceased — A remedy for a wrongful 
act which is not a mere tort but a breach of a quasi contract done by a deceased 
person can be pursued against his legal representatives where property belongmg 
ID another person has been appropnated by the deceased and added to his estate 
Such an action is not one excluded by sec 306~-Feople s Bank of Northern India 
V Hargopal 17 Lah 262 38 P L R, 526 AIR 1936 Lah 268, 162 I C 204 

Effect of death after decree — The maxim aclto personafts morttur 
cum persona applies only where the death of the plamtiff or tlie defendant takes 
place before any decree is obtained in the suit In such a case the suit abates. 
The rule is that personal actions so long as they remain unconverted into decrees 
abate on death — Martiadt v Sanr«o;i supra See also Ramckode v Rukmany 
28 Mad 487 Handas v Ramdas 13 Bom- 677 and Subramania \ Venkata 
ranmr 31 IC 4 (cases under the Legal Representatives Suits Act XII of 1855) 
But it the plaintiff sued the defendant and obtained a decree to recover damages 
for libel or malicious prosecution and the defendant presented an appeal but died 
before the heanng his legal representative was entitled to prosecute the appeal— 
Copal \ Ramchandra 26 Bom 597 4 BomLR. 325 Paramen v Sundararaja 
26 Mad 499 

Where a portion of the claim against the wrong doer was decreed against 
huB and the rest Qf th? claim dismissed and the wrong doer appealed and the 
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plaintiff put in cross objecttons and then during the pendency of the appeal 
citlicr party died the appeal could be continued by his legal representative but 

cross objections abated— Bbrm Satn V Muhammad 4/i 11 Lah 1 AIR 1929 
Lah 807 31 PLR 134 120 I C 9, Gulabrao v Deorao 149 IC 1079 AIR 
1934 Nag 119 (120) 

358 Ciiminal prosecutions — ^This section has no application to 
cnminal prosecutions The words proceeding means a proceeding of a nature 
similar to a suit— //aiara v Cioun 2 Lah 27 (31) AIR 1922 Lah 227 59 
I C 918 (dissenting from Ishar Das v Emp 10 PR 1908 7 CrL J 290 where 
it was held that the prinaple underlying this section was applicable to a cnminal 
prosecution for defamation having regard to the narrowness of line between a 
prosecution and a suit for damages for defamation and therefore a prosecution 
for defamation terminated on the death of the complainant) The Madras High 
Court also is of opinion that this section has no reference to cnminal prosecutions 
but to civil actions only The word prosecute which occurs in the section implies 
no connection with criminal proceedings but is used in the same sense as in 
CCS 14 and 16 of the Limitation Act The use of the term causes of action a 
phrase unknown to the criminal lav^ is clearly indicative of the scope of the 
ection — Md Ibrahim v SHaik Daiood 4^ Mad 417 (419) 65 I C 549 AIR 
1921 Mad 278 

But this does not mean that the nght to institute cnminal prosecutions abates 
with the death of the complainant or the persons injured The nght to take 
crinuna! proceedings is common to any person cognizant of the commission of the 
offence and does not emst merely m favour of the person mjunously affected by 
the offence — Md Ibrahm v Sh Davood supra Ha ara v Croun supra Croun 
V Mau] Dm 4 Lah 7 (9) 24 CrLJ 29 A I R 1924 Lah 72 

307 (1) Subject to the provisions of sub-section 

Power of executor or (2). an executor Or administrator has 
administrator to dispose power to dispose of the property of the 
of property deceased, vested in him under section 

211, either wholly or in part, in such manner as he may think 
fit 

IHustTatwtts 

(i) The deceased has made a specified bequest of part of his property The 
executor not having assented to the bequest sells the subject of it This sale is 

{«) The executor in the exerase of his discretion mortgages a part of the 
immoveable estate of the deceased The mortgage is valid 

(2) If the deceased was a Hindu, Muhammadan, 
Buddhist, Sikh or Jama or an exempted person, the general 
power conferred by sub-section (1) shall be subject to the 
following’ restrictions and conditions, namely — 

(j) The power of an executor to dispose of inimove 
able property so vested in him is subject to 
an> restriction which may be imposed in this 
behalf by the will appointing him, unless pro 
bate has been granted to him and the Court 
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which granted the probate pel nuts him by an 
order in writing, notwithstanding the restiic- 
tion, to dispose of any immoveable property 
specified in the order in a manner permitted 
by the order 

(it) An administrator may not, without the pievious 
permission of the Court by which the letters 
of administration were granted, — 

(a) mortgage, charge or transfei by sale, gift, 

exchange or otherwise any immoveable 
property for the time being vested in him 
under section 211, or 

(b) lease any such property for a teim exceeding 

fi\e years 

(lit) A disposal of property by an executor or admi- 
nistrator in contravention of clause (t) or 
clause (u), as the case may be, is voidable at 
the instance of any other person interested in 
the property 

(3) Before any probate or letters of admimstiation 
IS or are granted in such a case, there shall be endoised 
thereon or annexed thereto a copy of sub section ( 1 ) and 
clauses (t) and (tit) of subsection (2), or of subsection 
(1) and clauses (u) and (iit) of subsection (2), as the 
case may be 

(4) A piobate or letters of administration shall not 
be rcndeied invalid by reason of the endorsement or 
annexure required by sub-section (3) not having been made 
thereon or attached thereto, nor shall the absence of such 
an endorsement or annexure authorise an executor or 
administrator to act otherwise than in accordance with the 
piovistons of this section 

358A Scope — Section 307 and succeeding sections of the Succession 
Act make provisions for the powers of an administrator and deal with the 
powers of the adminiatrator as such and m no way Bo%erTi the powers of 
persons with life or absolute estates. It is not correct to hold that a widow 
having a life estate under a will has no power to alienate the property but 
that a daughter having an absolute estate has such powers as given her by 
the Succession Act The daughter as an administrator is limited to the powers 
granted to her under the Act but her powers as having an absolute estate would 
be different The same has to be said of a vridowr — Mankt huar v Hansra} 
Singh 173 I C 983 AIR 1938 Pat 301 

319 Sub section (1) — Power of executor — ^This section does not 
mean that an executor must be clothed with a probate of the will before he can 
di<ipose of any property of the testator The title of the executor is derived 
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Irom the ^vllI and not from the probate the definition of executor in see 2 (c) 
docs not suRficst that probate ts any part of his title Consequently it is 
impossible to hold that unless probate is obtained the executor has no power of 
disposal at a\l—Vtnlalasubbamma v Ramayya 55 Mad 4-13 (PC) 62 MLJ 
365 3GC\VN 411 (145) 136 IC 111 AIR 1932 (PC) 92 

This sub section makes no diilcrcnce between moveable and immo cable 
propertj — Scale \ Brou,n 1 All 710 (FB ) Under this sub section the executors 
have power to dispose of the properly of the deceased in any manner they think 
fit Thus they can bind the estate of the deceased by creating a mortgage — 
Ma Setn \ Chetty Firm 3 Rang. 443 AIR 1926 Rang 10 91 I C 663 See 
111 (ii) They can mortgage the properly and give to the mortgagee a power of 
sale — Scale v Broun 1 AH 710 (FB ) But though the executor can dispose of 
the property in such manner as he thinks fit he must be able to give reason for 
doing so He cannot transfer the property if there is no necessity for the transfer 
at all—Pcnherio v Jotmdra 28 CLJ 141 47 IC 289 (290) The validity of a 
transaction entered into by the executor must be judged by the test whether the 
transaction was reasonably necessary for the due administration of the estate 
Thus a lease for 99 years with an option to the lessee to purchase the reversion 
in the demised premises or any part thereof during the same penod was set aside 
as It was not necessary for the due admimslration of the estate— Mahomed Hussetn 
V Bat Atshaba 34 BomLR 1365 AIR 1932 Bom (606) Jugmohandas \ 
Pallonjee 22 Bom 1 

360 Position of purchaser or mortgagee — If there is no restnc 
tion imposed by the will on the power of the executor as contemplated by sub 
section (2) (i) but on the other hand the will gives him the power of dealing 
with the property the executors power to deal with the property by sale mort 
gage or any other way he pleases is absolute Consequently in such cases a 
purchaser from a Hindu executor is not bound to see the exact amount of 
debts which the testator had directed the executor to pay or even to inquire if 
any such debts actaaily existed he need not look further than the will itself— 
RooploU V Mohma Churn 10 BLR 271 (N) An executor has authonty to 
sell or mortgage the property of the testator in due course of administration and 
give a complete title free from the charge or trust to the purchaser or mort 
gagee Such a purchaser or motigagee xs not theielore bound to erKpjire tthsther 
the legacies charged on his estate by the testator had been paid and he must be 
presumed to have acquired a valid title unless it is clearly proved that he had 
express or constructive notice that certam other persons had claims against the 
estate and the executor was acting m breach of the trust — Sooleman v Rahim 
tulla 6 Bom L R 800 A mortgagee from an executor is not bound to inquire 
whether the executor is mortgaging the estate for the proper purpose of adminis- 
tration unless there are ^eaal orcumstances to put him on inquiry The mort 
gagee is entitled to a decree against the estate unless he had notice that the 
executor was exceeding hB powers or had been put to inquiry or had reason to 
suspect that anything ras wrong — Umamoyt v Janakt Ba'Iav 1 IC 248 (249 
250) (Cal ) No duty is cast upon the purchaser from the executor to enquire 
whether there are any debts of the testator or to enquire into the necessity of 
the loan or to see to the appUeatton of the money— Gr tender v Mackintosh 4 
Cal 897 Ahronee v Ahmed 33 BomLR 1056 AIR 1931 Bom 533 (537) 

It IS of great consequence that no rule slioald be laid down here which may 
impede executors in their admimstration or render their disposition of the testa 
tor s effects unsafe or uncertam to a purchaser His title is complete by sale and 
delivery What becomes of the price is of no concern to him This ob ervation 
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appJjcs equally to roorlgoses or pledges — Scolt \ Tyler 2 DicK 725 (per Lord 
Thurlovv) 

UTicrc the executor deals with the property for purposes not strictly binding 
on the estate the alienation such as a sale or a mortgage cannot be questioned 
60 as to defeat the bono fide alienee who had wo notice ol the fact that the execu 
tor was using his powers for purposes not binding on the estate But an alienee 
mih notice of Uic fact tliat the executor was using his powers for his own 
purposes will not be protected— A^flMi&rruwiof v Vccrapcjiimal 59 MLJ 596 
AIR 1930 Mad 9 d 6 (9a9) 128 I C 689 \Vlicre the person to whom the 
executor collusivcly passes the property Lhous that Iht, executor is acting m 
violation of his trust and in fraud of the persons interested in tJie due admmis 
tralion of the assets, the fraud Mlialcs the transaction and the transfer in void — 
£><jc V Fallous 2 Cr & Jer 481 If a mortgagee or pledgee has actual notice 
that there are no debts and no reason is assigned for the mortgage he will not 
be safe in lending— Re V'erreff (19031 1 Ch 65 

If there is a restriction impo-cd on die power of liie executor eg if the 
will distinctly states that there is to be no sale and no alienation other than an 
alienation for the pajment of debts the purchaser or mortgagee is not absolved 
from inquiry In such a case it is tlie duty of the purchaser to inquire as to 
the existence of those debts, but it is not necessary as a condition precedent 
to the validity of the transaction that the purcliascr or mortgagee should make 
out the real existence of the necessity for raising the monc> If there is a clear 
representation by the executors that they arc scllmg the properly to clear the 
debts and liabilities of the estate that is a prma facie evidence as to necessity for 
the sale It is an admission by the Hindu executor as to the object and necessity 
(or which the money is bung raised Such a recital is a puma facte evidence 
m favour of the purchaser and it is saflicicnt to shift the onus on the other side 
to show that there was no necessity for the ale — Sarat Chandia v Bhupendra 
25 Cal 103 (106 103) following Uunoomanpetsaud v Bobooee Munraj Aeon 
naree 6 MIA 393 (419) 

In the case of a transfer by the executor one starts with the presumption 
that the transfer is valid qua the transferee until and unless it is established that 
the transferee had notice that the executor was acting in breach of the trust But 
a transferee who deals with a transferor not aj executor but as ouner although 
the transferor is an executor is not entitled to the protection which the law 
affords to transferees from executors— Gcc/ora«cc v Narendra 60 Cal 394 144 
IC 137 AIR 1933 Cal 429 ( 430 432) 

360A Sub section (2) — The several clauses of sub section (2) apply 
where the deceased was a Hindu Buddhist etc If the letters of administration 
were granted to the estate of a deceased who was supposed to be a Confucian 
and not a Buddhist sub section (2) did not applj but the case was governed by 
sub section (1) and the fact that after the grant the deceased was found to be 
a Buddhist did not make sub section (2) applicable Consequently no permission 
of the Court is necessary under clause (ii) of sub section (2) to enable the 
administrator to sell a property of tlic deceased — Lee Ltm Ma Hoch v Sato hlah 
Hone 2 Rang 4 (14) 79 I C 729 AIR 1924 Rang 221 

361 Clause (i) — Power given by Will — Restrictions — ^The 
powers of an executor under the will are far wider than the powers of an adrmnis 
trator and the executor can do whatever is not expressly forbidden by the will — 
Ramdhon v Sharjudd n 9 BurLT 236 34 I C 128 (129) The clause applies 
to all Hindus including Hindu uidous Therefore a Hindu widow who was 
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appointed an executrix would be entitled to sell as executrix the property left b> 
her husband if no restriction was imposed on her powers of disposing of the 
property by the will which appointed her executrix The sale of the propertj 
should therefore be deemed to be a sale by the widow as the executnx of the 
testator— Mi/Aifiai v Meheibat 46 Bom 162 (170) 23 BomLR 858 AIR. 
1922 Bom 179 64 I C 397 

A power given to the executor to sell the property generally carries with it a 
power to mortgage the property Thus where the will gave the executor power to 
sell the property to pay off debts incurred by me or if the property was a losing 
concern the executor had power to mortgage the property in case of necessity 
there being no prohibition in the will against the executor mortgaging the property 
— Puma Chandra v Nobm Chandra 8 CWN 362 (364) Eastern Mortgage arid 
Agency Co v Rebati Kumar 3 CLJ 260 (266) Parthasarathy v Mukund 
animal 45 Mad 867 ( 870) 68 I C 856 AIR 1923 Mad 84 Narayanasuami 
V Raniaswamt 54 MLJ 677 AIR 1928 Mad 817 109 IC CI7 A will ran as 
follows In order to pay off my debts the executors shall sell mortgage or pledge 
my properties If they desire to sell the immoveable properties to purchase 
more profitable properties they shall be competent to do so Held that the 
words of the will were not meant as a limitation on the power of the executors 
and that they were competent to mortgage the testators properties for purchasing 
other properties — Rajantv Ramanath 3 CWN 483 (484) But where a testator 
who had mortgaged some of his properties died leaving a wnll to the effect that 
m order to pay off my debts the executor shall either sell the whole or a portion 
of my estate or make any other settlement of the estate «uch as patm or 
dar patm etc and shall pay off my debts from the consideration money thus 
acquired it was held that the executor had no power to mortgage the estate of 
the testator The object of the testator was to disembarrass the property from 
the mortgage already effected the mode of doing so was speafied to be the 
liquidation of the mortgage by sale or demise of such part of the property as 
would allow the rest of the property to be free from the mortgage It was 
impossible to suppose that the testator intended that in order to get nd of the 
embarrassment of the property caused by one mortgage the estate would be 
further embarrassed by another mortgage — hanti Chandra v hrtsto Churn 3 
CWN 515 (516 517) 

Where the two documents constituting the will of the testator show that the 
testator intended that his oebts were to be paid the mere fact that the direction 
with regard to the payment of the debts appears in one document relating to a 
particular property does not lead to the inference that the testator intended to 
impose any restriction on the executor to alienate the other property of the 
testator So also the mere fact that the testator intended that the property shall 
not be divided till his minor sons attained the age of 21 does not give nse to 
the inference that he intended to impose any rcstnction on the power of the 
executor — ihronee v Ahmed Omer 33 BomLR 1056 AIR 1931 Bom 533 
(536 537) Where the testator gave to his executnx the power of sale or mort 
gage in order to make gifts for duntable and religious purposes for the benefit 
of her soul to the temple at V and on other auspicious or inauspicious occasions, 
held that these words amounted to a reslnctton and that the executrix had only 
a limited power of sale for the special purposes which llie will had specified — Shri 
Bebattlaljt v Bat Rajbai 23 Bom 342 (348) The use of such directory expres- 
sions m a will as you are to pay my share of tlie expenses, whatever they may 
be does not vest in the executors suA an absolute discretion that they may spend 
the whole and depnve the benefiaary of any beneficial interest in the estate— 
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Ntslarim \ Nundo Utl 30 Cal 369 7 CWN 353 mere by a will the testator 
directed that Uie executor should for the jxirposes of securing the payment of a 
legacj execute a mortgage of the property in favour of the Official Trustee of 
Bengal and the executor mortgaged it to one of his co executors held that the 
mortgage was invalid not being in accordance with the terms of the will and 
the CO executor was not entitled to enforce the mortgage — Vaughan v Heseltine 
1 All 753 

tVhere there is a discretion given to the executors to sell but it is given for 
the purpose of enabling the executors who arc also appointed trustees to change 
the investment for the benefit of the trust and the property in its new form is 
to be held subject to the same trusts as the property in its original form it 
cannot be said that there is any reslricttan on the powers of the executors to 
dispose of the properties — In l/ie goods of Nundo JmU Mulliek 23 Cal 908 (911) 
iVhere the position of a person under a will is not merely that of an executor but 
that of a residuary legatee as well the restrictions imposed on him by the will 
m regard to alienations are invalid and he may alienate the property treating 
the restrictions as non existent or inoperative — Jagobandhu v Dwarfka 23 Cal 
m (449) 

An executor may dispose of immoveable property without obtaining a grant 
of probate — Sir Mahomed }usuf v Hargovandas 47 Bom 231 (237) 24 Bom 
L R 753 AIR 1922 Bom 392 see also Ganapalhi v Stvamalai 36 Mad 575 

A person taking a mortgage of immoveable property covered by a will from 
executors has no duly to inquire into facts outside the will immediately prior to 
the testator s death m order to ascertain whether by reason of those facts the 
statutory power of disposal possessed by executors under sec 307 had m any 
way been restncted—Siinil Kumar v Smr Kumar 44 CWN 289 (PC ) 

In respect of a Muhammadan u-tll the cnitte prof^rty of the testator vests 
in the executors (sec 211) although the testator can dispose of only one third 
of his property by will Consequently the executor can sell the entire estate of 
the deceased — Asimunnissa v Sirdar Alt 29 Bom.LR 434 102 1C 129 AIR 
1927 Bom 387 (391) Sir Mahomed Yusuf v Hargovandas supra Ahronee v 
Ahmed Omer 33 BomLR 1056 AIR. 1931 Bom 533 ( 537) But the executor 
can do so (te can sell the entire property) only before the two thirds of the 
assets (to which the heirs are entitled) have b«n ascertained — Sir Mahomed 
Yusuf V Hargovandas 47 Bom 231 (241) 

An Administrator General who becomes the administrator of the estate by 
virtue of a deed of transfer executed by the executors of the will of the deceased 
under ec 31 of the Admimstrator Generals Act (II of 1874) acquires the powers 

of disposition which the original executors possessed under the present section 

In the goods of Nundo Lall Mullxck 23 Ca! 908 (910) 

If a will appoints the Administrator General as the executor and directs the 
executor to manage the estate through the Court of Wards (the legatees being 
minors) it does not create any restriction on the power of the executor because 
the Court of Wards Act gives full power to the Court of Wards of selling or 
disposing of the property— /« the goods of Indra Chandra Stngk 23 Ca! 580 
(589) 

Court may remove restrictions — It is t^en to a testator to impose restrictions 
upon the powers and discretion of an executor and if in practice such restrictions 
prove injurious to the actual administration of the estate it is equally open to the 
executor to apply to the Court for suitable directions— £aslern Mortgage and 
Agency Co v Rebati 3 C L J 260 and the Court whuh granted the probate is 
empowered by this section, notwithstanding the restnction to permit the executor 
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sppointed an executrix i^ould be entitled to sell as executrix the property left by 
her husband if no restriction was imposed on h r powers of disposing of the 
property by the will which appointed her executrix The sale of the property 
should therefore be deemed to be a sale by the widow as the executrix of the 
testator— v Meherbm 46 Bom 162 (170) 23 BomLR 858 AIR. 
1922 Bom 179 64 I C 397 

A power given to the executor to seU the property generally cames with it a 
power to mortgage the property Thus where the will gave the executor power to 
sell the property to pay off debts incurred by me or if the property was a losing 
concern the executor had power to mortgage the property in case of necessity 
there being no prohibition in the will against the executor mortgaging the property 
— Puma Chandra v Nobtn Chandra 8 C WN 362 (364) Eastern Mortgage and 
Agency Co v Rebalt Kumar 3 C L J 260 (266) Parthasarathy v Mukund 
ammal 45 Mad 867 (870) 68 I C 856 AIR 1923 hfad 84 Narayanasuanii 
V Ramaswamt 54 M L J 677 AIR 1928 Mad 817 109 I C <17 A will ran as 
follows In order to pay off my debts the executors shall sell mortgage or pledge 
my properties. If they desire to sell the nunoveable properties to purchase 
more profitable properties they shall be competent to do so Held that the 
words of the will were not meant as a limitation on the power of the executors 
and that they were competent to mortgage the testators properties for purchasing 
other properties — Rajanis Ramanath 3CWN 483 (484) But where a testator 
who had mortgaged some of his properties died leaving a will to the effect that 
in order to pay off my debts the executor shall cither sell the whole or a portion 
of my estate or make any other settlement of the estate «uch as palm or 
dar palm etc. and shall pay off my debts from the consideration money thus 
acquired it was held that the executor had no power to mortgage the estate of 
the testator The object of the testator was to disembarrass the properly from 
the mortgage already effeaed the mode of doing so was specified to be the 
liquidation of the mortgage by sale or demise of such part of the property as 
would allow the rest of the property to be free from (he mortgage It was 
impossible to suppose that the testator intended that m order to get nd of the 
embarrassment of the property caused by one rnortgage the estate would be 
further embarrassed by another mortgage — hanli Chandra v Knslo Churn 3 
CWJ4 515 (516 517) 

^Vhc^e the two documents constituting the will of the testator show that the 
testator intended that his aebts were to be paid the mere Let that the direction 
with regard to the payment of the debts appears in one document relating to a 
particular property docs not lead to the inference dial the testator intended to 
impose any restriction on the executor to alienate the other property of the 
testator ^ also the mere fact that the testator intended that the property shall 
not be dmded till his minor sons attained the a^e of 21 docs not give nsc to 
the inference that he intended to impose any rcstnclion on the power of the 
executor— Ifironee v Ahmed Omcr 33 Doin.l.R. lQa6 A I II. 1931 Bom. 533 
(536 537) \\hcrc the testator gave to his executrix the power of sale or mort 
gage in order to make gifts for chantable and religious purposes for the benefit 
of her soul to the temp'e at V and on other auspiaous or inauspicious occasions, 
held that these words amounted to a restrutton and that the executrix had only 
a limited power of sale for the spcaal purposes which the will had speofied— 5*i» 
Bthardclii v Bat Rajbat 23 Bom. 342 (34S) The Use of such directory exprev 
wofis m a will a* you are to pay my dure of liie exptn>es, uhalcter they /M> 
be docs not vc I in Uie executors such an absolute discretion that they may spend 
the wtiole and deprive the bencliciar} of any benciioal interest in the estate-^ 
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Ntstaum v Nundo Lai 30 Cal 369 7 CWN 353 >Vhere by a will the testator 
directed that the executor should for the purposes of securing the payment of a 
legacy execute a mortgage of the properly in favour of the Offiaal Trustee of 
Bengal and the executor mortgaged it to one of his co executors held that the 
mortgage was invalid not being in accordance with the terms of the will and 
the co executor was not entitled to enforce the mortgage — Vaughan v Heselltne 
1 All 753 


IVhere there is a discretion given to the executors to sell but it is given for 
the purpose of enabling the executors who are also appointed trustees to change 
the investment for the benefit of the trust and the property iti its new form is 
to be held subject to the same trusts as the property in its original form it 
cannot be said that there is any reitnclton on the powers of the executors to 
dispose of the properties — In the goods of Nundo JLall MulUck 23 Cal 908 (911) 
'Vhere the position of a person under a will is not merely that of an executor but 
that of a residuary legatee as well the restnctions impo^d on him by the will 
in regard to alienations are invalid and he may alienate the property treating 
the restrictions as non existent or inoperative — /agobandhu v Dwartka 23 Cal 
446 (449) 

An executor may dispose of immoveable property without obtaining a grant 
of probate— Sir Mahomed Yusuf \ Hasgotandas 47 Bom 231 (237) 24 Bom 
I- R 753 AIR 1922 Bom 392 see also Canapalht v Stvamalat 36 Mad 575 


A person taking a mortgage of immoveable property covered by a will from 
executors has no duty to inquire into facts outside the will immediately prior to 
the testators death in order to ascertain whether by reason of those facts the 
statutory power of disposal possessed by executors under sec 307 had in any 
way been restricted— S««if Kumar v Stsir Kumar 44 CWN 289 (PC) 

respect of a Muhammadan util the entire property of the testator vests 
executors (sec 211) although the testator can dispose of only one third 
of his property by will Consequently the executor can sell the entire estate of 
w deceased— Azimuwnissfl V Sirdar Ah 29 Bom LR. 434 102 I C 129 AIR 
927 Bom 387 (391) Sir Mahomed Yusuf v fiatgotandas supra Ahronee v 
Ahmed Omer 33 Bom L R 1036 A I R 1931 Bora 533 (SJ7) But the executor 
can do 80 (jc can sell the entire property) only before the two thirds of the 
assets (to which the heirs are entitled) have been ascertained — Sir Mahomed 
V Hargovandas 47 Bom 231 (241) 

An Administrator General who becomes the administrator of the estate by 
VI ue of a deed of transfer executed by the executors of the will of the deceased 
of* d Administrator General s Act (II of 1874) acquires the powers 

isposition which the original executors possessed under the present section — 
the goods of Nundo Lall MulUck 23 Cal 908 (910) 


f a will appoints the Administrator General as the executor and directs the 
executor to manage the estate through the Court of Wards (the legatees being 
^nors) It does not create any restriction on the power of the executor because 
2 urt of Wards Act gives full power to the Court of Wards of selling or 
property — In the goods of ladra Chandra Singh 23 Cal 580 


UDo resfnclKJHs — It is open to a testator to impose restnctions 

nrov P°"'^rs and discretion of an executor and if m practice such restrictions 
execui actual admmistiatioo of the estate it is equally open to the 

. spply to the Court for suitable directuins— Eas/ern Mortgage and 

^ Rcbort 3 C LJ 2b0 and the Court which granted the probate is 
powered by this section, notwithstanding the restnction, to permit the executor 
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by an ordtr m writing to dispose of any immoveable propertj specified in the 
order in the manner permitted b> Uie order— /triwu/iK/jja v Sirdar Ah 29 Bom. 
LR 131 AIR 1927 Bom 387 (393) 

This section does not make an executors powers to dispose of the property 
of the deceased dependent upon the permission of the Court except where 
any restriction is imposed by the will If there is no restriction the Court 
has no jurisdiction to intervene in the matter— /« Hie goods o] Nundo Loll 
Mulhek 2J Cal 903 (Dll) This section docs not give the Court power to 
intervene in the administration of the estate in the hands of the executor 
uive so far as to judge whether under tlie circumstances brought before it it 
may seem right iJiat he should liavc power under the Courts order to act m 
contravention of a restriction imposed in ilic will by disposing of any immoveable 
property in llic manner permitted by the order If there is no such restncUon 
imposed by the will the Court has no power to give any direction eg as to 
what It shall be lawful for the executor to do in the course of administration. 
If my such unnecessary direction is given by the Court it will be set aside by 
the High Court in appeal — In the goods of Indra Chandra Stngh 23 Cal 580 
(590) 

The permission to remove restrictions cannot be invoked by persons other 
than the exccutar It is not a legitimate use of the provisions of this clause to 
allow any of the persons interested in the will other than the executor to come 
in perhaps at a great cost of the estate and under the form of seeking for the 
executor a permission for which he has not asked to institute what are practically 
proceedings in administration — Ibid (at p 591) 

A sale of property by the executor m due course of administration and 
under the order of Court confers a good title on the pjrchaser and this title 
IS not affected by a subsequent mortgage of the property by a residuary legatee 
because the residuary legatee is to share m the ultimate residue which may remain 
after any disposition which has been or may be made in due course of adminis 
(ration — Monmotho v Puran Ckand 29 CWN 539 ( 546 547) 88 I C 33 
AIR 1924 Cal 703 following Chutterput v Moharaj Bahadur 32 Cal 198 
(PC) 

Power of sale in mortgage — This section does not apply where the 
executor is a mortgagee (or the transferee of a mortgagee) of the testator s pro 
perty and he sells the property under a power of sale conferred by the mortgage 
deed This power is independent of and uncontrolled by this section — Azmunntssa 
V Sirdar Ah 29BomLR 434 AIR. 1927 Bom 387 (394) 102 IC 129 

362 Clause (ii) — Permi.,sion of Court to administrator — 

An administrator has no power to dispose of the property without the express 
p rmission of the Court If a universal legatee eg widow takes out letters of 
administration with the will annexed to the estate of the deceased she must 
obtain the permission of the District Judge to any mortgage executed by her and 
cannot profess to mortgage the property m her capacity as universal legatee 
—Piayrag v Goukaian 6 CWN 787 (791) In this respect there is no dis- 
tinction between the powers of an administratrix who happens to be the heiress 
of her husband and those of any other adnunistrator — Chum Lai v Makshada 23 
CWN 652 (653 ) 52 I C 309 The principle is that if the heiress to the 
deceased s property takes out letters of administration the estate vests in her 
not as heiress but as adimnisfrafnx and if she sells any portion of the estate 
during the course of administration and before the administration is completed 
her sale would be that of an admmistratiix and if made without the leave 
of the Court, will be avoided at the instance of a person interested — ^la 
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V On Hnit 7 LBR. 93 22 I C 925 (926), ALAR Ftrm v Maung Thive 
1 BurLJ 133 AIR. 1923 Rang 69 (70) 

Bat after the admintslralton is completed le when all the debts ha\e 
been paid and there is nothing left to adnumster no permission of the Court 
IS necessary to an alienation made by the administrator — In re estate of Indrant 
53 All 422 AIR 1931 All 212 (214) 130 I C 498 The permission can 
be granted by the Court only for the purpose of administration and not where 
the estate has been fully administered and there are no debts or legacies to 
be paid So where after the admimstration was at an end the widow who had 
obtained letters of adimnistration applied for leave to mortgage certain properties 
of her deceased husband held that after the administration was at an end she 
remained in possession of the properties not as adniinistTatrtt but as heiress 
and as such she could sell or mortgage the propertira without the leave of the 
Court (so far as she could do it as a Hindu widow) — In the goods of Nursing 
3 CWN 635 ( 636) Laksknit Naram v Nanda Ram 9 CLJ 116 (118) 3 
IC 287 ( 288) But it cannot be said that any order granting permission to 
the administrator to sell any property after the adrrunistration is completed is 
a nullity At most it may be said that no such order is appropriate or neces- 
sary but it does not follow that the order is void outright and without junsdic 
Uon Therefore the sale in pursuance of the order is not invalid and the 
purchaser is safeguarded — hhetra Mohan v Nalmt Bala 36 CWN 744 (745 
746) 55 CLJ 535 AIR 1932 Cal 828 

Permission to sell immoveable property should be given after the fullest 
mquiry and only when the debts and other charges on the estate cannot be 
paid without selling the property The fact that an e tate can be wound up- 
conveniently by distnbuting the sale proceeds among the heirs is no ground for 
granting permission to sell— £ S Aboo v E E Moolla 11 BurLT 155 49 
I C 302 Before granting permission the Judge should inquire into the truth 
of the allegations made by the applicant and should satisfy himself that the sale 
IS necessary and m the interests of the estate as a whole— Ru v Tin Tin 
2 Rang 117 (120) AIR 1924 Rang 237 80 I C 746 It is not desirable 
that permission should be granted to sell immoveable properties not in the 
possession of the administrator to some of which third parties claim an absolute 
title and other of which were subject to ostensible incumbrances unless it 
was proved that other properties not the subject of contention were unavail 
able for sale— Haji Pu v Tin Tin 2 Rang 117 (120) If the sanction of the 
District Judge to an application is obtained by fraud and misrepresentation of 
facts on an ex parte application it is void and inoperative and the purchasers 
who are found not to be bona fide jjurchasers are not entitled to maintain their 
purchases though they were not parties to the fraud— AfoAcs/i Chandra v 
Gossam Ganpat 23 CWN 401 (417 418) 51 I C 884 

The Court competent to grant the permission is the District Court by 
which the administrator was appointed But if at that time a suit for the 
administration of the estate is pending before the Chief Court it is not the 
Distnct Court but the Clitef Court that should give the permission But if 
there is a special rule of practice of the Chief Court recognising the power of the 
Distnct Court to grant permission under sudi arcumslanccs, then of course the 
Distnct Court can grant the permission — Ma CkU v National Bank 30 CWN 
769 (PC) 91 I C 432 AIR 1925 PC 261 (263) 

When the permission of the Court has been obtained the administrator is 
strictly bound by its terms A permission to setl does not include a permis- 
sion to mortgage so where after obtainmg an order for sale the administrator 
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by an order in writing to dispose of any immoveable property specified in the 
order m the manner permitted by the ordcT—Aztmunmssa v Sirdar Ah 29 Bom 
L R 434 AIR 1927 Bom 387 (393) 

This section docs not make an executors powers to dispose of the property 
of the deceased dependent upon the permission of the Court except where 
any restriction is imposed by the wiU If Uicre is no restriction the Court 
has no jurisdiction to intervene m the matter — In the goods of Nundo Loll 
Alullfck 23 Cal 908 ( 911) This section does not give the (^uit power to 
intervene in the administration of the estate in the hands of the executor 
ave so far as to judge whether under the circumstances brought before it it 
may seem nght that he shouM have power under the Courts order to act in 
contravention of a restriction imposed in the will by disposing of any immoveable 
property in the manner permitted by the order If there is no such restriction 
imposed by the will the Court has no power to give any direction eg as to 
what It shall be lawful for the executor to do in the course of administration 
If ^ny such unnecessary direction is given by the Court it will be set aside by 
tnc High Court in appeal— /« the goods of Indta Chandra Smgh 23 Cal 580 
(590) 

The permission to remove restrictions cannot be invoked by persons other 
than the executor It is not a legitimate use of the provisions of this clause to 
allow any of the persons interested in the wiH other than the executor to come 
in perhaps at a great cost of the estate and under the form of seeking for the 
executor a permission for which he has not asked to institute what are practically 
proceedings in administration — Ibtd (at p 591) 

A sale of property by the executor in due course of administration and 
under the order of Court confers a good title on the parchaser and this title 
IS not alTected by a subsequent mortgage of the property by a residuary legatee 
because the residuary legatee is to share m the ufuroate residue which ma> remain 
after any disposition which has been or may be made in due course of adminis 
Uzuon—Monmotho v Putan Chand 29 CWN 539 ( 546 547) 88 I C 33 
AIR 1924 Cal 703 following Chulterput v Moharaj Bahadur 32 Cal 198 
(PC) 

Power of sale in mortgage — This section does not apply where the 
executor is a mortgagee (or the transferee of a mortgagee) of the testators pro 
perty and he sells the property under a power of sale conferred by the mortgage 
deed This power is independent of and uncontrolled by this section — Aemunnissa 
V Sirdar Ah 29BomLR 434 AIR 1927 Bom 387 ( 394) 102 I C 129 

362 Clause (ii) — Permission of Court to administrator — 
An administrator has no power to disjxise of the property without the express 
p rmis ion of the Court If a uruversal legatee eg widow takes out letters of 

administration with the will annexed to tlie estate of the deceased she must 

obtain the permission of the District Judge to any mortgage executed by her and 
cannot profess to mortgage the property m her capacity as universal legatee 
—Piayrag v Goukaran 6 CWN 787 (TOI) In this respect there is no dis 
tinction between the powers of an administratrix who happens to be the heiress 
of her husband and those of any other administrator— Lai v Makshada 23 
CWN 652 ( 653 ) 52 I C 309 The pnnaple iS that if the heiress to the 

deceaseds property takes out letters of administration the estate vests in her 

not as heiress but as administratrix and if she sells any portion of the estate 
during the course of administration and before the administration is completed 
her sale would be that of an administratrix and if made without the leave 
pf the Court will be avoided at the instance of a person interested— A/a 



THE INDIAN SUCCESSION ACT 


397 


Sec 3071 


V On Hnit 7 LBR 93 22 I C 925 (926), ALAR Ftrm v Maung Thwe 
1 BurLj 133 AIR 1923 Rang 69 (70) 

Bat alter the adtnimstratton is comfieted le when all the debts have 
been paid and there is nothing Je/t to administer no permission of the Court 
IS necessary to an alienation made by the administrator— /n re estate a/ Indram 
53 All 422 AIR 1931 All 212 (214) 130 IC 498 The permission can 
be granted by the Court only for the purpose of administration and not where 
the estate has been fully administered and there are no debts or legacies to 
be paid So where after the administration was at an end Uie widow who had 
obtained letters of administration applied for leave to mortgage certain properties 
of her deceased husband held that after the administration was at an end she 
remained in possession of the properties not as admtmslratTtx but as heness 
and as such she could sell or mortgage the properties without the leave of the 
Court (so far as she could do it as a Hindu widow) — In the goods of Nursing 
3 CWN 635 ( 636) Lakshmt Narain v Nanda Rant 9 CLJ 116 (118) 3 

1 C 287 (288) But it cannot be said that any order granting permission to 
the administrator to sell any property after the administration is completed is 
a nullity At most it may be said that no such order is appropriate or neces 
sary but it does not follow that the order is void outnght and without jun«dic 
Uon Therefore the sale m pursuance of the order is not invalid and the 
purchaser is safeguarded — Khetra Mohan v Nalmt Bala 36 CNVN 744 (745 
746) 55 CLJ 535 AIR 1932 Cal 828 

Permission to sell immoveable propert> should be given aTer the fullest 
inquiry and only when the debts and other charges on the estate cannot be 
paid without selling the property The fact that an e.tate can be wound up* 
convemently by distributing the sale proceeds among the heirs is no ground for 
granting permission to sell — E S Aboo v B E Moolla 11 BurLT 155 49 
IC 302 Before granting permission the Judge should inquire into the truth 
of the allegations made by the applicant and should satisfy himself that the sale 
IS necessary and m the interests of the estate as a whole — Haji Pu v Tin Tin 

2 Rang 117 (120) AIR 1924 Rang 237 80 I C 746 It is not desirable 
that permission should be granted to sell immoveable properties not in the 
possession of the administrator to some of which third parties claim an absolute 
title and other of which were subject to ostensible incumbrances unless it 
was proved that other properties not the subject of contention were unavail 
able for sale — Haji Pu v Tin Tm 2 Rang 117 (120) If the sanction of the 
District Judge to an application is obtained by fraud and misrepresentation of 
facts on an ex parte application it is void and inoperative and the purchasers 
who are found not to be bona fide inirdiasers are not entitled to maintain their 
purchases thojgh they were not parties to the fraud — Mohesh Chandra v 
Gossain Ganpat 23 CWN 401 (417 418) *>1 I C 884 

The Court competent to grant the permission is the Distnct Court by 
which the administrator was appointed But if at that time a suit for the 
administration of the estate is pending before the Chief Court it is not the 
Distnct Court but the Chief Court that should give the permission But if 
there is a speaal rule of practice of the Chief Court recognising the power of the 
Distnct Court to grant permission tmder such aicumstances then of course the 
Distnct Court can grant the permission — Ma Chit v National Bank 30 C W N 
769 (PC) 91 IC 432 AIR. 1925 PC 261 (263) 

When the permission of the Court has been obtained the administrator is 
slnctlji bound by its terms. A permission to sell does not include a permis- 
sion to mortgage so where after obtaining an order for sale the administrator 
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by an order in writing to dispose of any immoveable property sptafied in the 
order in the manner permitted bj the otdet—Azmunmssa v Sirdar Alt 29 Bom 
LR 434 AIR 1927 Bom 387 (393) 

This section does not make an executors powers to dispose of the property 
of the deceased dependent upon the permission of the Court except where 
any restriction is imposed by the will If there is no restriction the Court 
has no jurisdiction to intervene in the matter— /« the goods of Nundo Loll 
Mulltck 23 Cal 908 ( 911) This section does not give the Court power to 
intervene m the administration of the estate in the hands of the executor 
ave so far as to judge whether under the circumstances brought before it it 
may seem right that he should have power under the Courts order to act in 
contravention of a restriction imposed in the will by disposing of any immoveable 
property m the manner permitted by (he order If there is no such restnction 
imposed by the will the Court has no power to give any direction eg as to 
what it shall be lawful for the executor to do in the course of administration 
If any such unnecessary direction is given by the Court it will be set aside by 
tnc High Court m appeal — In the goods of India Chandra Stngk 23 Cal 580 
(590) 

The permission to remove restrictions cannot be invoked by persons other 
than the executor It is not a legitimate use of the provisions of this clause to 
allow any of the persons interested in the will other than the executor to come 
in perhaps at a great cost of the estate and under the form ol seeking for the 
executor a permission for which he has not asked to institute what are practically 
proceedings in administration — Ibid (at p 591) 

A sale of property by the executor in due course ol administration and 
under the order of Court confers a good title on the purchaser and this title 
is not afected by a subsequent mortgage of the property by a residuary legatee 
because the residuary legatee is to share m the ultimate residue which may remain 
after any disposition which has been or may be made in due course of adminis 
tration — Monmotho v Puran Chand 29 CWN 539 (546 547) 88 I C 33 
AIR 1924 Cal 703 following Chutlerput v Mohora) Bahadur 32 Cal 198 
(PC) 

Power of sale in mortgage — This section does not apply where the 
executor is a mortgagee (or the transferee of a mortgagee) of the testators pro 
perty and he sells the property under a power of sale conferred by the mortgage 
deed This power is independent ol and uncontrolled by this section — Aztmunntssa 
v Sirdar Ah 29 BomLR 434 AIR 1927 Bom 387 (394) 102 IC 129 

362 Clause (it) — Permission of Court to administrator — 
An administrator has no power to dispose o( the property without the express 
p rmission of the Court If a universal legatee eg widow takes out letters of 
administration with the will annexed to the estate of the deceased she must 
obtain the permission of the District Judge to any mortgage executed by her and 
cannot profess to mortgage the property in her capanty as universal legatee 
—Piaiiag v CoHJtaran 6 CWN 787 (791) In this respect there is no dis- 
tinrtion between the powers of an administratrix who happens to be the heiress 
of her husband and those of any other administrator — Chum Lai v Makshada 23 
CWN 652 (6o3) 52 I C 309 The pnnople is that if the heiress to the 
deceaseds property takes out letters of administration the estate vests m her 
not as heiress but as adrainistratni and if she sells any portion of the estate 
dunng the course of administration and before the administration is coropletco 
her sale would be that of an adnumstratnx and if made without the leave 
ol the Court will be avoided at the instance of a person interested— J/a Af 
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V On Hnil 7 LBR 93 22 I C 925 (926) A I A R Ftm v Rfauns Thwe 
1 BurLJ 133 AIR 1923 Rang 69 (70) 

But a/<cr the admtnistratton is comtdeted le when all the debts have 
been paid and there is nothing left to adnunister no permission of the Court 
IS necessary to an alienation made by the administrator— In re estate of Indram 
53 All 122 A.IR 1931 All 212 (214) 130 I C 498 The permission can 
be granted by the Court only for the purpose of administration and not where 
the estate has been fully administered and there are no debts or legacies to 
be paid So where after the administration was at an end the widow who had 
obtained letters of administration applied for leave to mortgage certain properties 
of her deceased husband held that after the administration was at an end she 
remained m possession of the properties not as admtmslratnx but as heiress 
and as such she could sell or mortgage the properties without the leave of the 
Court (so far as she could do it as a Hindu widow ) — In the goods of Nursing 
3 CWN 635 (636) Lakskmt Naratn v Nanda Rant 9 CLJ 116 (118) 3 

1 C 287 (288) But it cannot be said that any order granting permission to 
the administrator to sell any property after the administration is completed is 
a nullity At most it may be said that no such order is appropnate or neces- 
sary but It does not follow that the order is void outright and without junsdic 
Uon Therefore the sale m pursuance of the order is not invalid and the 
purchaser is safeguarded— Xhrtra Mohan v Naltm Bala 36 CWN 744 (745 
746) 55 CLJ 535 AIR 1932 Cal 828 

Permission to sell immoveable property should be given aTer the fullest 
inquiry and only when the debts and other charges on the estate cannot be 
paid without selling the property The fact that an e tate can be wound up* 
convemently by distributing the sale proceeds among the heirs is no ground for 
granting permission to sell— £ S Aboo v B E Moolla 11 BurLT 155 49 
1C 302 Before granting permission the Judge should inquire into the truth 
of the allegations made by the applicant and should satisfy himself that the sale 
IS necessary and m the interests of the estate as a whole— ^fa;i Pu v Tin Tin 

2 Rang 117 (120) AlR 1924 Rang 237 80 I C 746 It is not desirable 
that permission should be granted to self immoveable properties not in the 
possession of the administrator to some of which third parties claim an absolute 
title and other of which were subject to ostensible incumbrances unless it 
was proved that other properties not the subject of contention were unavail 
able for sale — Hajt Pu v Tin Tin 2 Rang 117 (120) If the sanction of the 
District Judge to an application is obtained by fraud and misrepresentation of 
facts on an ex parte application it is void and mojierative and the purchasers 
who are found not to be bona fide purchasers are not entitled to maintain their 
purchases though they were not parties to the fraud — Mohesh Chandra v 
Gossatn Ganpat 23 CWN 401 (417 418) 51 I C 884 

The Court competent to grant the permission is the Distnct Court by 
which the administrator was appointed But if at that time a suit for the 
administration of the estate is pending before the Chief (^urt it is not the 
District Court but the Chief Court that should give the permission But if 
there is a pecial rule of practice of the Chief Court recognising the power of the 
District Court to grant permission under such circumstances, then of course the 
District Court can grant the pemussioo— fl/n Chit v National Bank 30 CWN 
769 (PC) 91 IC 432 AIR 1925 PC 261 (263) 

tVhen the permission of the Court has been obtained the administrator is 
strictly bound by its terms. A permission to sett does not include a permis- 
sion to mortgage so where after obtaming an order Cor sale the administmtPr 
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limitation the sale becomes binding on them— A L A Firm v Maung Thue 
1 Bur L J 133 AIR 1923 Rang 69 (70) It is not nccessarj that the person 
interested should bri»g a suit as piatnug to avoid the transfer The invalidity 
of the transaction can be pleaded as a defence in a suit Thus where the 
administrator mortgaged the property without the permission of the Court 
It was open to the benefiaary to plead in a suit brought by the mortgagee to 
enforce tlie mortgage that the mortgage was void for want of the Courts 
sanction — Chandi Ayal v Abdul Kartnt 51 Bom 16 28 BomLR 1360 AIR 
1927 Bom 49 (50) 98 I C 915 Jatbat v Reuaiam A I R 1927 Nag 57 98 
IC 6 

364 Person interested — See notes under sec 263 
A disposal of the property by the administrator in contravention of the 
rule stated m clause (i) or (u) is voidable only at the instance of the persons 
interested in the property In other words if any objection is to be made to 
the conveyance of the property that objection must proceed either from the 
heirs of the deceased or the heirs of the beneficiaries recognized as such in the 
will — Midnapoie Zemindary Co v Ram hanat 5 Pat 80 7 P L T 188 91 
IC 169 AIR 1926 Pat 130 (134) A ciediloj of the deceased is a person 
interested because he has an interest in all the estate of the deceased and is 
entitled to look to that estate to satisfy his claim and consequently an admtnis 
trator disposing of the property vested in him without the permission of the 
Court cannot defeat Uic claims of the creditor— v hmad 28 Bom 
LR 1262 AIR 1927 Bom. 16 99 IC 482 Ma Ne v On Hmt 7 LBR 93 
22 I C 925 Even the fact that the purchaser has re sold the property to a third 
party wiU not defeat the creditors right unless he loses that right by un 
reasonable delay in taking action— A/a No v On Hmt supra The words 
any other person in this clause mean any person interested in the property 
independently of the executor whose alienation he seeks to avoid — Jagabandhu 
V Dwartka 23 Cal 446 (450) So a person deriving interest as creditor of the 
executor in his personal capacity and not as creditor of the estate of the testator 
IS not entitled to avoid an alienation made by the executor — tbtd 

308 An executor or administrator may, m addition Section 269 
to, and not in derogation of, any other ^ 
mSrSion°'^‘^^^ powers of expenditure lawfully exer- Section 90A 

cisable by him, incur expenditure — 

(o) on such acts as may be necessary for the proper aSviii 
care or management of any property belong- ofi9i9 
ing to any estate administered by him, and 
(b) with the sanction of the High Court, on such 
religious, charitable and other objects, and on 
such improvements, as may be reasonable 
and proper in the case of such property 

364A Power to carry on business of testator — ^Where the 
assets of the testator consisted of a banking business which was of a hazardous 
character and withoat any capital and Uie will contained no direction to the 
executors to cany on the business and the order of the District Judge permitted 
them to carry on Uie business only for the purpose of realisation of the assets 
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of the business but the executors without taking any direction from the Judge 
continued the business for a considerable penod (eg 7 years) with borrowed 
money it was held that they were personally liable for the debts and had no 
general right to indemnity out of the estate— Sud/iir Chandra v Bassesuan 
35 CLJ 46 69 I C 796 AIR 1921 Cal 419 (420 421) 

For other cases bearing on the power of the executor to borrow money 
for the purposes of the estate see Rartianath v Kanat Lai 7 CWN 104, 
Debendra V Radhika 31 Cal 253 8 CWN 135 Sudhir Chandra v Gohmda 
21 CWN 1043 Mantndra Chandra v Sudhtr Krishna 35 CWN 8o0 

364B Payments m due course of administration — To the 
extent to which payments of valid debts of the deceased are made proportionately 
to the assets available the payments are made in due course of administration 
But where certain creditors are paid more than the rateable share due to 
them having regard to the claims of other creditors who are not paid at all 
to that extent the payments are not m due course of adrrunistration and the 
executors de son tori arc liable to be required to refund the excess — Penubola 
V Aiitha Ratniah AIR 1939 Mad 662 

309 An executor or administrator shall not be en- 

titled to receive or retain any commis- 
ch^es"‘^'°" or.agency agency charges at a higher rate 

than that for the tune being fixed m 
lespect of the Administrator General by or under the 
Administrator General’s Act, 1913 

310 If any executor or administrator purchases, 
Purchase by executor «>ther directly Or indirectly, any part 

or administrator of de of the property of the deceased, the 
ceased 8 property jg voidable at the instance of any 

other person interested in the property sold 

SG5 An executor cannot be aWowed either inwnediate/y or by means ol 
a trustee to be the purdiaser from himself of any part of the assets but shall 
be considered a trustee for the persons interested m the estate and shall account 
for the utmost extent of advantage made by him of the subject so purchased 
— Hall V Hallelt 1 Cox 134 Watson v Toone 6 Maddock 153 An executor 
IS bound to do everything in his power for the estate and is therefore absolutely 
precluded from buying the assets irregiective of undervalue or otherwise because 
he may be thereby induced to n^ect his duty — Re Boles and British Land 
Co [1902] 1 Ch 244 246 But the position is somewhat different where an 
executor or administrator punhases the interest of a legatee The executor 
stands m the position of a trustee and the legatee in the position of a cestui 
que trust There is no rule of law that a trustee shall not buy trust property 
from a cestui que trust but the Court of Equity will examine the transaction 
will ascertain the value that was paid by the trustee and will throw upon 
him the onus of proving that he paid full value and that all information was 
laid before the cestui que trust when it was sold — Barada Prosad \ Gajendra 
13 CWN 557 (5S5) 1 IC 289 In this caso the purchase at an execution 
sale of a legatee s interest by the administratrix durante minontate was upheld 
as not made in contravention of this section 
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311 When there are several executors or adniinistra- 
Powers of exe to/s. the powers of all may in the 
oitors or administrators absence of anv direction to the con- 
exernsable by one y overcjsed hy any one of them 

\vho has pioved the will or taken out administration 

Illusttations 

(t) One of several executors has power to release a debt due to the deceased 

00 One has power to surrender a lease 

(j«) One has power to sell the property of the deceased whether moveable 
or immoveable 

(:v) One has power to assent to a legacy 

(v) One has power to endorse a promissory note payable to the deceased 

(t>t) The wdJ appoints ABC and D to be executors and directs that two 
of them shall be a quorum No act can be done by a single executor 

366 Co executors, Co administrators — Co executors however 
numerous are regarded m law as an individual person and by consequence the 
acts of any one of them in respect of the administration of the effects are 
deemed to be acts of all for they have all a joint and entire authority over 
the whole propert> — Williams 11th Edn p 708 Wentworths Office of Executor 
14th Edn pp 206 213 And the law is the same in case of administrators 
— lFi//a«d V Fenn cited in 2 Ves Sen 267 

The words several executors are to be interpreted in their ordinary sense 
and mean a number of executors they do not mean executors piossessing powers 
to act severally — Alamuu Silaram<isuam v Venkata Rathaiachariulu 42 ML J 
559 AIR, 1922 Mad 214 (215) 67 IC 104 

The powers of executors may be exercised by any one of them who has 
ptoicd the tiill Therefore a suit cannot be carried on by one alone of several 
executors without his first taking out probate — Shatk Mooia v Shaik Essa 8 
Bom, 241 Tlic effect of tins section is this that where several executors oblam 
probate and the will directs them all to act together none of them can act 
singly but if one of several executors has obtained probate alone by reason of 
the others having renounced or refused to accept office he who has obtained 
probate can act singly because the others who have renounced or refused to 
act must be treated as if they had never been appointed — SaOo Ptashad v 
Moltlal 27 Cal 683 ( 688) Where probate was granted to all the seven 
executors appointed by the will all of whom were directed to act together, 
but three of them afterwards died and their places were not filled up three 
executors brought tlic suit and the remaining executor who refused to join in 
Uic suit was made a defendant it was held Uiat the suit was competent— 
Hcmangim \ Saral Sundart 34 CLJ 457 AIR 1921 Cal 292 ( 29a) 66 I C 
882 Soudamini v Tcwrain 51 I C. 75a (756) (Cal) Where probate of a 
uili was granted to two executors and one of them sued for ran and as his 
co-cxcculor (who resided out of the junwdiction of the Court) could not be 
made a co plaintiff he was joined as defendant hetd that there was no defect 
m the frame of the suit on the ground Uiat tlic two executors did not both join 
as plaintiffs — Soinn/oRioii \ rtntram 54 I C 753 (756) (CaL) 

In Uic absence of a direction to the contrary in the wilt two out of three 
executors, who have obtained probate are compHcnt to renew a barred debt — 
Ala/nutt Sitaran asicami \ 4 cniala Ita£kaiaeJ ar^-ulu 42 M LJ 5a9 \IJ? 
1^22 Mad. 214 (213) 67 IC lOf 
S-51 
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Where there are several adnunistTatois the pov-ers of all may be exercised 
by any one of them who has taken out administration Consequent!} where 
one administrator acts on behalf of the other administrators and fully repre 
sents the estate a deate passed against him and against the estate represented 
by him is perfectly valid though the administrator in charge might be liable 
to the legatees for the breaches of duty and for gross negligence resulting m 
loss to the estate An auction sale held m execution of such a decree is valid 
and binding on the estate— Xkodes v Padmanabha 1 L W 1033 26 I C 369 
(374) Where in the will there was a provision that one of the two executors 
might perform all the functions of botli a mortgage by one of the two executors 
was valid~A^flray(j«flSK.o»ti v Ramasuamt 34 MLJ 677 AIR 1928 Mad 
817 109 I C 47 

'One of several executors who alone has obtained probate can give a valid 
discharge under this section for a debt due to the deceased but this can only be 
when the debt subsists as a debt due to the deceased and not when it has 
merged into decree tn fat our of the executors Therefore one of several execu 
tors alone cannot give a valid discharge for the whole amount of a joint decree 
passed in favour of all the executors In this re’ipect there is no distinction 
between decree holders who are executors and other decree holders — Lackman 
Das V Chaturbhu} 28 AH 252 (255) Where the executors invested money 
in a mortgage the endorsement on the mortgage bond by one executor as to 
a part payment made by the mortgagor would not amount to a discharge 
This IS not a case governed by the present section This section applies to 
property which (as the Engli^ lawyers say) rests m the executor virtute 
ogicu It is the property that lies vested m him as executor that this section 
applies to In the present case the right under the mortgage bond notwith 
standing that the money did m fact form a part of the estate of the deceased 
did not vest in the executors as such but vested in them under and by virtue 
of the bond which was given to them b> the mortgagor The executors were 
in the position of joint creditors and the endorsement or receipt by one was 
not sufficient to give a valid discharge to the debtor — Chandra Mohan v 
Satya Krtpal 29 IC 139 (140) 

312 Upon the death of one or more of several e\e- 
Survivai of powers on cutors or administrators, in the 
absence of any direction to the con- 
tors trary in the will or grant of letters of 

administration, all the powers of the office become vested in 
the survivors or survivor 

The words in the absence administration which occur in section 

93 of the Act of 1881 have been adopted as they appear to state the law more 
accurately — Notes on Clauses 

367 The power of two or more executors is not determined by the death 
of one for the whole survives to the other or others — Flanders v Clarke 3 
Aik 509 And so likewise if admimstration has been granted to two and one 
dies the other will be the sole administrator and all the powers of the office will 
sumve to him — Hudson v Hudson Cas. Temp Talb 127 See also notes under 
sec 226 
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313 The administrator of effects unadministered 

Powers of administra respect to such effects, the 1^5 

tor of effects unadminis same powers as the oriETinal executor ^ct»on94 
tered j ^ ^ “ ActVof 

or administrator I 881 

368 By the grant of administration de boms non the administrator 
becomes the only personal representatt\e of the ongmal deceased and with 
respect to the estate left unadministered by the former executor or admimslra 
tor he has the same power and authority as the ongmal representatiie for he 
succeeds to all the legal rights which belonged to the former executor or admi 
nistralor in his representative character — Cathetwood v Chabaud I B & C 
154 (per Bayley J ) 

314 An administrator dm mg minority has all the Section 274 
Powera of administra powers of an ordinary administrator 

tor dunng minonty Section 93 

36SA The principle of this section applies to an administrator appointed 
under section 246 for the use and benefit ^ a person of unsound mtnd The 
fact that this Act contains a provision in section 314 about the powers of an 
administrator dunng minonty but contains no provision about the powers of an 
administrator dunng lunacy should not lead to the inference that this omission 
IS intentional and is meant to limit the powers of the latter kind of administrator 
The omission is merely accidental and an admimstrator appointed under sec 246 
during the lunacy of the legatee has all the powers of an ordinary administrator 
like an administrator appointed during minority — Bonny v Edwards 12 OC 
390 4 IC 7^1 (784) 

See also notes under secs 244 and 246 


315 When a grant of probate or letters of adminis- Sectionps 
Powers of marned tration has been made to a married 
ttecuinx or administra woman, she has all the powers of an Secuon^ 


tnx 


ordinary executor or administrator 


ActVof 

1881 


CHAPTCR VII 

Oi Till, PowCRS 01 AN Executor or Administrator 

368B Executors are bound to carry out the directions of the will It 
is \ery unseemly on Uicir part to obtain probate of a will and then instead 
of aamg as the ministers of the will of the testator turn against his wishes 
and speak of them in a disrespectful manner If the executors consider them 
seKcs so much wiser and better than the pious, old fashioned and ignorant 
testator as they call him they sliould ha\e declined to obtain probate of his 
will and rcnoonced the executorship — BaIXmktta v Vtna^ak 34 Boin.L.R. 123 
139 I C. 594 iXI R 1932 Bom. 191 (132) The only way m which llie directions 
of the testator may be \'ancd is by the cy pres doctnne. It is applied where 
from bpse of time and change of arcumstanccs it is no longer possible bene 
fioally to apply the property left by the testator in the exact way m which 
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he has directed it to be applied and it can then be applied beneficially to 
similar purposes by different means— /W In re Campden Chantm flSSI) 
18 Ch D 310 

Act^Xof^^ IS the duty of an executor to provide funds 

1865 for the performance of the necessary 

Sectwn97 As to deceased s funeral funeral Ceremonies of the deceased in 
1881 ° ^ manner suitable to his condition, if 

he has left property sufficient for the purpose 

The wording of sec 97 of the Act of 1881 has been followed as it is more 
suitable to the wider scope of the consolidated Bill and involves no change of 
substance — JVoles on Clauses 

aS^oF^ 317 (1) An executor or administrator shall, within 

1865 SIX months from the grant of probate 

At?Vo?* Inventory and account or letters of administration, or within 
1881 suchrfurther time as the Court which 

ActViof granted the probate or letters may appoint, exhibit in that 
1889 Court an inventory containing a full and true estimate of 
all the property m possession, and all the credits and also 
all the debts owing by any person to winch the executor or 
administrator is entitled m that character, and shall in like 
manner, within one year from the grant or \vithm such 
further time as the said Court may appoint, exhibit an 
account of the estate, showing the assets which have come 
to his hands and the manner m which they have been applied 
or disposed of 

(2) The High Court may prescribe the form in which 
an inventoiy or account under this section is to be exhibited 

(3) If an executor or administrator, on being required 
by the Court to exhibit an inventory or account under this 
section, intentionally omits to comply with the requisition, 
he shall be deemed to have committed an offence under 
section 176 of the Indian Penal Code 

(4) The exhibition of an intentionally false inventory 
or account under this section shall be deemed to be an 
offence under section 193 of that Code 

369 Inventory — The most essential thing m the inventory is a 
full and true estimate of all the property in the possession of the executor 
or administrator Moreover the mventory should be embodied in one document 
Massing together a vanety of documents some of which are in another case 
will not do So also a mere list of moveable and immoveable properties a list 
without a single figure and contanmg nothing m the nature of a full and true 
estimate of the property in possession is not an inventory which satisfies the 
rcqairements of this section — Bbubaneshuan v CoUector of Gaya -11 CaL 556 
(567) (PC) 18 CWJ4 153 
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370 Account — ^The executor or adimmstrator is bound to render 
accounts. A prosision in a "ill that the executor sIuU not be liable to render 
accounts does not exempt him from the obligation of exhibiting to the Court of 
Probdte the accounts of the estate required by this section— Fean Lai \ Bepin 
45 I C 336 

The words an account mean o$ie account and not a senes of accounts 
The provisions of tins section mean that one account is to be exhibited the 
Court cannot go on from time to time directing the executors to deliver periodical 
or annual accounts— Chandia v Btsuianallt 25 Cal 250 Chandra 
huniar v Ffojfl««a 48 Cal KSl (lCb6) 25 CWN 977 (It should be noted 
that the words from time to time which occurred in the old sections before 
the word appoint have been omitted from the present section obviously because 
they gave nse to the misapprehension that the Judge could demand accounts 
from time to time as often as he thought fit) This section contemplates the 
submission of one initial inventory and one final account after the completion 
of administration and does not warrant an order requiring a senes of yearly 
accounts. Orders providing for the future administration of Uie trust and making 
provisions for effecting repairs and directing that further accounts should be sub 
nutted half j early to the Court are outside the scope of this section — i^otandas 
V Ktshmbai 12 SLR 27 47 I C 750 (751) Hernandos v Chillaram 9 SLR 
134 32 I C 554 (555) Jaiat Durlabh v Indu Bhusan 44 I C 58 The words 
within such further time as the Court may appoint m the second part of 
clause (i) empower the Judge only to extend the time for filing the accounts of 
the first >car and are not intended to enable the Judge to order further accounts 
for subsequent >ear — Sarat Sundan v Uma Prasad 31 Cal 628 (639) Even 
the fact that the testator enjoined on hi$ executor to prepare accounts annually 
does not enlarge the Judges power and empower him to exact an account 
annuall> although it would authorise a person interested to take action against 
the executor This section does not give the Judge a power to call for a 
revised account if an account has already been filed as required by this ecuon 
and has been accepted as prtma facte true but if it appears that the account 
is materially untrue the Judge may take action under clause (4) tVhen 
once an account has been filed and accepted shortly after the expiry of a year 
from the grant of probate the Judge has no power to calf for further accounts 
of subsequent years — Sarot Sundent v Utno Piosoi 31 C’vl 628 (637 638) 

8 CWN 578 Hemandas v Chellaram 9 SLR 134 32 I C 554 (556) 
The account should be filed within one year from the grant If the executor or 
administrator is not able to file the account withm one year he may obtain 
an extension of time from the Court But the fact that the time has betn 
extended does not enlarge the cope of the account » e does not require an 
account for a longer period The accoJnt required to be exhibited whether it is 
exhibited wjlhin one year or thereafter is the account contemplated by the 
second sentence of clause (1) — Chandra Kumar v Prasanna 48 Cal 1051 (1056) 
25 C WN 977 

Under this section the District Judge has no power to institute a judicial 
inquiry into the inventory and account or to appoint an auditor at the expense 
of the executor or administrator AH that the Judge has to do under this 
Section IS to see that the inventory and account prtma facte satisfy the require 
tnents of the section i e that the inventory appears on inspection to be a full 
and true estimate of all the property credits and debts and that the account 
on jn pection appears really to be a true one showing the assets and Iheir disposal 
—Sarat Sundar* \ Vnia Prasad supra, Hernandos v Chellaram supra, Chheda 
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ImI V ham Dulau 7 OWN 616 AlU 1930 Oudh •121 {126) 127 IC 24 
To ascertain tins the in\cntory and acraunl should be passed under some 
examination by the Judges staff so as to detect malcnal mistakes or omisions. 
II such were detected the papers would not -salisly this section, and lor this 
purpose the section empowers the Judge to extend the lime to the executor or 
administrator to amend the account— Sjra/ SttHdari v Vma Prasad 31 Cal 628 
(b3o 637 ) 8 C WN a78 ChheJa Lai v Ram Dulau supra 

After the accounts hate been submitted by the executor and have obviously 
been passed by the Court it has no jurisdiction to order the executor to product 
the futtds in his hands in Court for tlic purpose of investment or for any other 
purpose and an order imposing a fine upon the executor for failure to comply 
with the order of production of the money is equally without junsdiction— 
hhitlCT Mohan v Saromoni I2CLJ 602 8 IC 1105 (1106) 

This section docs not make it obligatoty on the Court to require an executor 
or administrator to exhibit an inventory or accounL Clause (1) imposes the 
duty on the executor or administrator If he docs not do so the (2ourt may 
require him to do it but it is in its dtscielion—MooIla Cassm v MooUa Abdul 
9 BurLT 148 35 IC 9a0 (9ol) 

An executor who has not proved the will may call upon the executors who 
have proved the will to exhibit an inventory and account and file the same in 
Court— /cAangir \ Dat huhbas 27 Bom 281 

A legatee or a person interested in the administration has a nght to inspect 
the accounts of the executors if a legatee is denied inspection or is not satisfied 
with the result of his in«;pcction he may file an administration suit and ask 
for administration by the Court— Fernandas v Chcliaram 9 S L R 134 32 I C 
554 (556) 

It IS the Court that has jurisdiction to grant the probate that has juris* 
diction to demand an inventory That junsdiction cannot be said to have been 
taken away because by bifurcation of the distnet the properties dealt with by 
the probate he within the jurisdiction of another district — Swbrflmaniyon v 
Ramasuar^t 31 I C 499 (500) 

Where the will appoints a person as executor and at the same time appoints 
him as trustee of the property after the work of the executor is finished the 
rendering of accounts under this section by him as executor only does not 
exonerate him from the liability to render accounts showing how he has dealt 
with the property of his co sharers of which he is m possession as trustee and the 
co-sharers are entitled to bring a suit against him for such accounts — Mohamed 
Renu V Sabtda 23 CWN 658 ( 660) 94 I C 128 

The mere fact that accounts have been filed in the Probate Court or even 
the fact that accounts have been passed does not absolve the administrator from 
his liabilities for any particular sum of money misappropnated by him He may 
be either sued in the ordinary way for sudi sum or he may be cnminally prose- 
cuted for an offence under sec 406 I P Code — Krishna Lai v Emp 33 CLJ 
252 22 CrLJ 295 60 IC 791 (793) 

370A Executor, if need submit account only for ‘one’ year — 
Where no extension of time is obtained by an application made within one year 
of the grant of probate the Probate Court is entitled to call for and the executor 
must submit accounts up to the date on which it za submitted or up to the date 
on which a person interested applies for an order directing submission of accounts 
however long the period may be It was so decided m the case of Htialal 
Chakraverty v Jtban Kumar Qkakratart} 43 CWN 754, where the contention 
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of the appellants was that under sec 317 of the Indian Succession Act they were 
only bound to file account for one jear only and not for about twenty one }ears 
\ hich was the direction of the Court below The learned Judges of the High 
Court in dealing with the point ob'en.ed in the judgment as follo\ s — The case 
seem to be a case of first impression and although the point was raised in the 
case of Saral Sundari Barmant v Uma Prasad Boy Chotvdhury 31 Cal 628 
8 CWN 578 it was not decided in that case This section {tneanmg 

sec 317) does not say for what period the account is to be filed in the Probate 
Court It only specifies the time within which the executor is to file his account 
in the Probate ^urt It has been held in construing sec 98 of the Probate 
and Administration Act and -ec 317 of the Succession Act which has replaced 
that section that the Probate Court can require only one account to be filed in it 
It cannot make an order on the executor to file accounts for successive penods. 
The position therefore is this that inasmuch as an executor is required by 
this section to file his account only once within one year he will fulfil the 
condition of the section if he files his account say just on the expiry of the 8th 
month from the date of the grant The Probate Court has to accept the same 
because it was filed within a year of the grant and after having accepted it the 
Probate Court cannot require the executor to file another set of accounts for 
the remaining period of four months to make up a year There is therefore no 
warrant for saying that the account which the executor is to file under sec 317 
must be the account for one year The case where an executor does not file 
his account withm a year but makes an application for time to file his accounts 
for one year of the grant and only the tune for filing sucii an account is extended 
stands on a different footing If the application is granted by an order of the 
Court he has to file account for one year and not for a further period- although 
the date of filing according to the extension granted by the Court may be more 
than a year after the grant This is so because that was his prayer which was 
granted by the Court In our judgment the last portion of paragraph ( 1 ) 

of sec 317 of the Indian Succession Act gives ome indication For that portion 
of the section indicates what must be the contents of the accounts It says 
that the accounts must show not only the assets whidi bad come to the bands 
of the executor but it must show the manner in which they have been applied 
or disposed of The accounts therefore must be a complete one up to the date 
when it 18 filed in Court and it must give the Probate Court an idea of the 
condition of the testators estate in the hands of the executor up to date when 
he files his accounts 

371 Sub section (4) — The protection afforded to parties interested 
m the will is that if the inventory and the accounts are intentionally false in 
any particular the executor or administrator makes himself liable to punishment 
under the Indian Penal Code The other remedy open to the interested parties 
15 to file an action against the executor or administrator questioning the correct 
ness of the accounts— flat Panbat v Uoror/i 29 BoroLR 683 AIR 1927 
Bom. 438 (439) 106 I C 24 Chheda Lai v Ram Dulart 7 0 W N 616 AIR. 
1930 Oudh 424 (426) 127 IC 24 There is also a third remedy itz to apply 
for revocation of the grant of probate or letters of administration under sec 263 
clause (e) 

The Judge should not order the prosecution of a person for omission to file 
the accounts, or for filing false accounts without an inquiry whether the omission 
was intentional or the accounts filed were mtcntionally false— Vaia Chandra v 
Tripura Charon 2 C N 597 Quaere whether the Judge can call upon the 
executor to file accounts after the probate has been revoked- /Pid 
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318 In all cases where a grant has hetn made of 
Inventory to include Probate or letters of administration 

property in any part of mtcndcd to have effect throughout the 
whole of British India, the executor 
or adininistratoi shall include in the 
inventory of the effects of the deceased all his moveable and 
immoveable property situate in British India, and the value 
of such property situate m each province shall Le separately 
stated in such inventory, and the probate or letters of 
administration shall be chargeable with a fee coricsponding 
to the entire amount or value of the property affected 
thereby wheresoever situate within British India 

319 The executor or administrator shall collect, with 
As to property of and reasonable diligence, the property of 

debts owing to deceas the deceased and the debts that were 
due to him at the time of his death 

372 It IS incumbent on the executor or administrator to avail himself of 
his authority with reasonable diligence in the collection of the effects of the 
deceased Therefore tf by unduly delaying to bring an action he has enabled a 
debtor of the deceased to avail himself of the Statute of Limitations the executor 
or administrator will be personally liable— f/a>uard \ htnsey 12 Mad 573 

320 Funeral expenses to a reasonable amount, ac- 

cording to the degree and quality of 
before'airdebts^'® deceased, and death-bed charges, 

including fees for medical attendance, 
and board and lodging for one month previous to his death, 
shall be paid before all debts 

321 The expenses of obtaining probate oi letters of 

administration including the costs in- 
“rred for or m respect of any judicial 
proceedings that may be necessary for 
administering the estate, shall be paid next after the funeial 
expenses and death-bed charges 

373 The amount paid or ^reed to be paid by an administrator to a 
person ac a consideration or inducement for his being surety for the due adminis 
tiation of the estate must be included in the expenses of obtaining letters of 
administration under this section — l/iiam Bakhsh \ Puma Mai 31 P R 1906 
133 P L R 1906 The co ts incurred by a party who though a necesvsary part> 
was not cited in prior probate proceedmgs in connection with his application 
to recall the probate and have the will proved in solemn form fall within the 
purview of this section — Sarat Chandra v Pramatha 37 CWN 113 (117) 

A beneficiary who successfully resists an attempt by another beneficiar> to prove 
a false will is not as a matter of right entitled to be paid his costs out of the 
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e'^tate. The co^ts are in the discretion of the Court and may be directed to 
be paid out of the estate of the deceased under this section m a suitable case — 

Barada v Cajendra 13 CWN 557 (563) I IC 289 If the cause of htiga 
tion relating to the estate takes its ongm in the fault of the te tator or those 
interested in the residue the co ts may be paid out of the estate So also if 
there is a soffiaent and probable ground looking to the knowledge and means 
of knowledge of the opposite party to question either the execution of the will 
or the capacity of the testator or to put forward a charge of undue influence 
or fraud the costs will be paid out of the estate and wall not be realised from 
the losing partj — Mitchell v Card 3 Sw Tr 275 Thus the costs were 
paid out of the estate where the party was led into the rtintest by the state in 
which the deceased left his papers— f/iJlam v Walker 1 Hagg 75 or where the 
validity of the will was contested on a doubtful point of law — Robins v Dolphin 
1 Sw & Tr 518, or where there was a reasonable doubt as to the testator s testa 
nientary capaaty at the time of the execution of the Will-— Free v Peacock 
1 Rob 456 But it does not follow that a party is entitled to his co'its out of 
the estate because there is justa causa Ittigandi—Barutck v Mullmgs 2 Hagg 
234 Where the construction of the will was not so difficult as to have required 
the assistance of the High Court held that the estate should not bear the costs 
~NaTayant v AdmintslratOT General 21 Cal 683 The unsucce sful party for 
fpited his claim to costs out of the estate when pnor to the commencement of 
the suit the arcumstances which prtma facte cast suspicion had or might have 
been removed by inquiries which he had made or had the opportunities of 
making— Afic/itfls v Bmns I Sw & Tr 239 An executor was condemned in 
costs where before the suit he knew that the will had not been validly executed 
'-Clarkson v Waterhouse 29 L J J & M 136 

Where an administrator was held liable under sec 369 for loss caused to 
the estate owing to his neglect to get m part of the deceaseds property he was 
given credit under this section for the amount of the expenses incurred by him 
in obtaining letters of administration and the costs of any judiaal proceedings 
necessary for administering the estate— AAi«r«t/iai v Hormojsha 17 Bom 637 
(644) 

A legatee performing the duty of an executor m proving the will or codial 
is entitled to his costs out of the estate — IKdlwras v Goude I Hagg 610j 
S«»oH V Drax 2 Phillim 323 

Where after the grant of probate of a pnor will a subsequent inconsistent 
will was found of which probate was also granted held that under the arcum 
stances of the caac as the mischief was created by the act of the testator himself 
the executors of both the wills had the nght to be paid their costs out of the 
estate So far as the estate was insufficient to pay the«e costs m fuU each parly 
should bear his own costs — In the goods of Taramom 25 Cal S53 ( 554 555) 

322 Wagcb due for services rendered to tlie deceased Section 28 i 
Wases tor art™ scr months next preceding 

vnees to be next paid his dc ith by any labourer, artjzan or Section 103 

and then other debts. domestic servant shall ne^t be paid, 

and then the other debts of the deceased according to their 
respective priorities (il any) 

The language of Act V of 1881 has been adopted, 

S-S3 


ISec 32- 


Tiffi 

SK??=?i^'^“.--.r'‘'“*'”^ 

o, C/:™'^ c z'T "■“ 

sj 

'""owecf ijv —Sec 3p, ^ njcre/., ^ese 

:? '^'<i,(„r 7 =n ‘^muo, ®"f'r b,. ^ “P'ana(o„ 

-fgtsssass , 

MlliliiS 

P-openy „* “f <fta c p ''«* PO< «,ert, ''"" 2?'"' 

*ceasEd ,0 *fcas<,d ,?* «««) t , "'"' “■« naft, ^ “ 

.=“■•"“0 s5 -is,?:* 

'■■ s2:xi 


Sec. 324 ! THE INDIAN SUCXaSSION ACT ■ill 

374A Rateable distribution — Rateable distnbution under sec 323 
IS allowed only among creditors of whose existence the executor is aware his 
liability to distnbute the assets part passu is hmited to the debts whidi he knows 
of — Aissondos v Jtvatlal 38 Bom L R 864 A T R 1936 Bom. 423 The section 
Jays down the duty of the executor to pay equally and rateably and to pay 
neither more nor less This proMsion comes as a sequel to the pro\ision that 
no creditor shall ha\e a right to pnonty o\er another it seems to be the mten 
tion of the Legislature to cut down each creditor s claim he is not to be entitled 
to his full debt but merely to an equal and rateabte payment out of the assets 
each creditor can merely require the executor to perform his duty viz to pay 
debts out of the assets equally and rateably the executors duty*excludes from 
his competence the power to pay one creditor with the possible result of dis- 
proportionate reduction in or less of the claims of the others The words that 
no creditor shall ha\e pnonty over another seem to have the same eflPect in 
regard to debts as is, stated in greater detail in sec 359 in regard to legacies 
The creditor cannot require the executor to act contrary to sec. 323 He cannot 
demand payment to himself as an individual creditor without payment to the 
rest — Matkuradasv Raimol 37 BomLR 642 AIR 1935 Bom 385 159 I C 533 
He IS not justihed m paying certain creditors of the deceased in full when he had 
nobce of the claims of other creditors of the deceased before he had actually 
made the payments— Diaf« Mai v Bryan 11 PR 1878 The rateable payment 
referred to m this section is payment out of the assets It is nowhere provided 
that it shall be made out of the nett income of the estate or any other speafic 
part of the assets — Omnia v Admmisltotor Ceneta! 25 Cal 54 (61) 

One of the creditors of the deceased brought a suit against the former 
administrator of the deceased person s estate and obtained a decree in execution 
of that decree the administrator executed a safe deed conveying a portion of the 
deceaseds estate m satisfaction of the judgment debt with the sanction of the 
Cmirt The successor of such administrator brought the present suit to set aside 
the decree and the sale deed Held that the execution of the sale deed m favour 
of the Creditor was not a correct procedure as it virtually gavs. the creditor an 
undue preference over creditors that the proper way of executing the decree 
ought to have been to apply for rateable distribution under this section but 
as the decree was as a matter of fact executed and the sale deed obtained in 
execution such execution and sale not being tainted with fraud or collusion 
Were binding on the succeeding adminislralor and acquired the force of res 
}udtcata — BaiMeheTbai\ Maiancliand 29 Bom. 96 (100) 6 BomLR 853 

324 (1) If the domicile of the deceased was not in 

Apptauon of movo British India, the application of his 
able property to payment moveablc property to the pa> nient of 
pottnBn';;* In"' *? 5"= regulated by the 

law of British India 

(2) No creditor who has iecei\ed pajment of a part 
of his debt by virtue of sub-section (1) shall be entitled to 
share in the proceeds of the immoveable estate of the de- 
ceased unless he brings such pa>ment into account for the 
benefit of the other creditors 

(3) This section shall not apply xchert the deceased 
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to disregard the above pnnciplc — Lola Coberdhone \ liatish Chaiidia 38 C WN 
457 AIR 1931 Cal 609 

Effect of payment of legacy before debt — section merely pro 
vides that the debts must be discharged before any legacy is paid But it does not 
say that it the legacy is paid before the ddjts are discharged and the legatee deals 
vnlh the property bequeathed to him by way of mortgage or otherwise that 
transaction must be taken to be invalid Whim a person takes a legacy under 
a will he takes it subject to the debt due from the estate, but a mortgage by 
the legatee of the property bequeathed to him is not necessarily invalid even 
if there are debts due from the deceased — particularly in a case where the legatee 
mortgaged the property about a year after the death of the testator under the 
impression that the estate left by the deceased was suffiaent to discharge all 
the debts. A purchaser in execution of a money decree against the estate of 
the testator cannot claim a valid charge upon the property bequeathed (because 
a simple money decree cannot create any charge upon the property) and there 
fore cannot claim a charge upon the legacy m question as against the mortgage — 

Anibtka v Muklo Kisou 10 C W N 38 (40) 

326 If the estate of the deceased is subject to any Section 286 
Executor or admims contingent liabilities, an executor or 

Sdm adiiiinistiator is not bound to pay any Section 106 
nity legacy without a sufficient indemnity 

to meet the liabilities whenever they ma> become due 

376 An executor with notice of even a possible liability cannot safely 
make payment of legaaes or pay over the residue to a residuary legatee If 
he docs he will have no answer to the claim of the creditor whose contingent 
claim has ripened into a certain claim— Ncclor v Ccnnelt Cro Eliz 446 Belts 
V Lambert Style 37 54 73 As against the legatee however the executor may 
claim repayment of the sum which he has paid to the legatee but not if at the 
time when the legacy was paid the contingent liability had ripened into a debt 
of which the executor had notice — /ertis v Wolferston LR 18 Eq 18 Such 
being the law an executor is not bound when sudi liabilities exist to part with 
the assets either to a particular or to a residuary legatee n/lhout a sutSci&it 
indemnity — Siminons v Bollond 3 Mer 547 Vernon v Egmonl 1 Bligh N S 
S54 Z?ea;t v Allen 20 Beav 1 

327 If the assets, after payment of debts, necessary Section 287 

.. , expenses and specific legacies are 

legacj?^^”^ general sufficient to pa> all the general legacies SeSon 107 

in full, the latter shall abate or be 
diminished in equal proportions, and, in the absence of any 
direction to the contrary m the will, the executor has no 
right to pay one legatee in preference to another, o> to retain 
any money on account of a lega<^ to himself oi to any 
person for whom he is a trustee 

The wording of 'lec. 107 of Act V of 1881 has been adopted as it states 
the law more accurately — Motes on Clouses 

377 Abatement of general legacies — In case the assets be 
sufficient to answer the debts and spea&c legaaes but not the general legnoes, 
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the latter arc subject to abatement This abatement must take place among all 
tlie general legatees in equal proportions and the executor has no right to pve 
himself a preference in regard to his omn Jcgacj—^Nilliams, pp 1086 1087 

378 Pnonty — ^Thc general rule is that all bequests stand on equal 
fooling and it lies upon those nlio assert the contrary to prove it It is not 
sulTicicnt Uiat the words of tlic uill should leave the question m doubt; they 
mast positively and dearly establish that it was the intention of the testator 
that the bequests should not stand on equal footing Unless the testator sajs 
It himself that he believes his assets to be insufTicicnt the notion that his assets 
would prove insufTicicnt to pay off all the legacies sJiould not be attributed to 
him — Thuatles \ Foreman (1841) 1 Coll C C 109 /n re Hams {19I2J 2 
Ch 211 Bttslon v Booth (1819) 4 hladd 161 

But if by the express words or fair construction of the will the intention 
of the testator is clearly manifest to give one general legatee a priority over the 
others that intention must be given effect to as where the testator gave legacies 
to his two vons and his daughter with a proviso that if the assets should fall 
short for the satisfaction of those legacies his daughter notwithstanding should 
be paid her full legacy and the abatement be borne proportionately by the 
legacies of the sons only— Warj/i v Stans 1 P Wms. M8 So also pnonty 
was given to one general legatee on the ground that the legacy was in favour 
of the wife and children and on the words of the will the testator could not 
have intended that the legacy in favour of the wife and children should abate 
along with the legacies in favour of other legatees— icwin v Leutu (1752) 2 
Ves Sen 415 See also Re Hardy 17 Ch D 798 803 Re Backhouse I1916J 
1 Ch 65 

But the intention of the testator to give pnonty to a particular general 
legatee cannot be gathered from a mere use of the words that a particular legacy 
18 to be given immediately — Bhuer v Monett (1752) 2 Ves. Sen 420 Re 
Seheuiedei s Estate 1 1891 ) 3 Ch 44 or from a direction that a particular legacy 
18 to be given first and another legacy m the second place and after the payment 
of these legacies a third legacy is to be given — Beesion v Booth (1819) 4 Mad 
dock 161 Brown v Allen 1 Vem 31 Ball v Ball 27 BomLR 564 AIR 1925 
Bom 337 (338) 88 I C 86 

Thus A made a will whereby he directed as follows (o) to set apart out 
of my said residuary estate a sum of Rs 1 500 for my friend B to be placed at 
her disposal (6) subjeet to the aforesaid I give and bequeath Rs 1000 to 
each one of my grandchildren and greatgrandchildren and (c) Rs 1000 to 
each of the two sons of my fnend B The assets were insufficient to pay all 
the legaoes in full Held that all the legaaes should rank equally and abate in 
proportion The words subject to the aforesaid do not indicate the intention 
of the testator that the legacy m favour of B should be paid first — Ball v Ball 
supra 

328 Whe e there is a specific legacy, and the assets 
Non abatement of ape ^re sufficient for the payment of debts 
cific legacy when assets and necessary expenses the thing spe 

sufficient to pay debts cified must be delivered to the legatee 

v\ ithout an> abatement 

379 As long as any of the assets not specifically bequeathed remain 
such as are specifically bequeathed are not to be applied in the payment of 
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Right under demon 
strative legacy vhen 
assets suffiaent to pay 
debts and necessary ex 
penses. 


debts although to tlie complete disappointment of the general legaaes But 
when the assets not specifically bequeathed are insufficient to pay all the debts 
then the speafic legatees must abate m proportion to the value of their indivi 
dual legaaes — Slecch v Tkortrigton 2 Vcs. Sen. 561 564, Clifton v Burt 1 P 
Wms 680 Williams, llth Edn p 1099 

329 Where there is a demonstrative legacy, and the 
assets are sufficient for the payment of 
debts and neccssaiy expenses, the 
legatee has a preferential claim for 
payment of his legacy out of the 
fund from which the legacy is 

directed to be paid until such fund is exhausted, and if, 
after the fund is exhausted, part of the legacy still remains 
unpaid, he is entitled to rank for the remainder against the 
general assets as for a legacy of the amount of such unpaid 
remainder 

380 See notes under secs. 151 and 153 The rule as to the right of the 
demonstrative legatee to resort to the general assets on failure of the source 
intended does not prevail when there is any direction in the will to the contrary 
(eg that the legaaes shall not be paid out of the corpus of the estate)— 
Chinnam Rajamannar v Tadtkonda Ramaehandta 29 Mad 155 (159) 

330 If the assets are not sufficient to answer the 
Rateable abatement of debts and the Specific legacies, an 

speafic legacies abatement shall be made from the 

latter rateably m proportion to their respective amounts 

llluslralton 

A has bequeathed to B a diamond nng valued at 500 rupees and to C a 
horse valued at 1 000 rupees. It is found necessary to sell all the effects of 
the testator and his assets after pa>ment of debts are only 1 000 rupees Of 
this sum rupees 333-5 4 are to be paid to B and rupees 666 10 8 to C 

Note — See Notes under sec 328 

331 For the purpose of abatement, a legacy for life, 

Legacies treated as ^ ^um appropriated by the will to pro- 

a^temen°*^ purpose of duce an annuity, and the value of an 
^ annuity when no sum has been appro- 

priated to produce it, shall be treated as general legacies 

380A This section is advisedly an amplification of the definition and 
illustrations of speafic bequests contained m sec 142 — Bat Bhikatjt v Bat Dtnbat 
13 BomLR 319 11 IC 350 (351) 

As regards annuit> see Notes under secs 173 anc .To 
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CHAPTER VIII 

Oj Assent to a Li,gac\ Executor or Administrator 


Section 292 
Act X of 
1865 
Secs 112 
148 Act V 
of 1881 


332 The assent of the executor or administrator is 
Assent necessary to neccssBiy to complete a legatee’s title 
complete legatees title tO his legacy 

Illuslraltons 


(i) A by his will bequeaths to B his Gosernment paper which is in 
deposit with the Imperial Bank of India The Bank has no authority to deliter 
the secuntica nor B a right to take possession of them without the assent of 
the executor j^^jj 

A by his will has bequeathed to C his house in Calcutta in the tenancy 
01 B C 13 not entitled to receive the rents without the assent of the evecutor 
or administrator i 


381 Assent of admmistrator with the will annexed— This 
clause corresponds to section 292 of the Act of 1865 which is the first section in 
Part XXXV oI that Act which is headed Of the Executors Assent to a Legacy 
This at once raises the question of section 148 of the Act of 1881 That section 
runs as follows — In Chapters VIII IX X and XII of this Act the provisions 
as to an executor shall apply also to an admtmstraioT uith the udl annexed 
These Chapters deal with (I) the executors assent to a legacy (2) the pa>nicnt 
and apportionment of annuities (3) the investment of funds to provide for 
legacies and (4) the refunding of legacies. They correspond to Parts XXXVI 
XXXVII and XXXIX of the Act of 1865 but that Art contains no specific 
provision of the kind contained in section 148 To take the first question tu the 
executors assent to a legacy it would seem that the executor and administrator 
with the will annexed arc in exactly the same position The reason why the 
assent of the executor is nece<«ar> is that the estate of the deceased is vested in 
the executor and the legatee s title to the Jegaoes is only inchoate Equally this 
IS true of the administrator with the will annexed It would seem therefore that 
under the Indian Succession Act the assent of an adminislTalor uilk the util 
annexed to a legacy is probably necessary though no specific provision exists It 
IS well settled law m England that this is w — Deo v Mabberly 6 C & P 126 
Broker V Charter Cro Eliz 92 Similarly the other provisions specifically 
mentioned in section 148 appear to be applicable to cases under the Indian 
Succession Act The Bill has been drafted to give effect to this view by specific 
amendment — Noles on Clauses 

382 Assent As it is the duty of the executor to apply the assets in 

the first place to the pa>ment of the debts of the testator and he is responsible to 
the creditors for the satisfartion of their demands to the extent of the whole 
eitatc the law ordains as a protection to the executor that every legatee 
whether general or speafie must ditam the executors assent to the legacy 
before his title as legatee can be complete and perfect Hence the legatee has 
no authority to take possession of his legacy without such assent although the 
testator b> his vnll expressly directs that he shall do so for if this were 
permuted a testator might appoint all his effects to be thus taken in fraud of 
his creditors. Bat before such assent however the legatee has an inchoate right 
to the legacy such as is transmissible to his own personal representatives, m 
case of hts death before it is paid or debvered — IViIliams llth Edn p llOOj 
Wentworth, 14ih Edn 69 72 Akasendra Sath v Khelra Nath, 50 Cal 171 
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(175) 36 CLJ 21 A.IR 1923 Cal 21,71 IC 314 If v,^lhout the executor s 
assent the legatees take possession of the thing bequeathed the executor may 
maintain an action of trespass or tro\cr against lum. See Mead v Orrery 3 
Atk, 239 

The matter of assent seems only a perfecting act for the security of the 
executor and therefore Uie law docs not require any exact form in which it is 
to be given— AAjgcndra Sath v hhetra Nath supra 

Though on the assent of the executor the full title passes to the legatee 
the assent creates no new title, it merely perfects the title under the will and 
hence if the legacy is void the assent is of no use — hhagendra Noth v Khetra 
Nath supra Crul v Crut (1849 ) 50 Am. Dec 481 

If an executor refuses to give assent without cause the Court may compel 
him to give it — Uarfm v 11 ihon (1913) 1 Ir R 470 The executor is not 
entitled to withhold his consent arbitrarily, and if he docs so the legatee is 
competent to bnng a suit to recover the property bequeathed to him — Vxthal 
V Narayan AIR. 1931 Nag 69 (70) 134 I C 2o9 The suit may be brought 
against the executor and if the executor has transferred the property against 
the executor and the transferee icunrly—Jbrd 

In a suit for legacy the plaint must show that the executors were in 
possession of sufTiocnt assets to pay the legacy or that they had assented to 
pay the lcgac>>-9iAo>' Coomar v Kadosh 17 Cal 387 (389) If the executor 
dies before accepting office this section has no application and the legatee can 
bnng a suit to recover his legacy though there has been no assent to lus legacy 
Rajah Parthasarathi v Hajah Venkaladtt 46 Mad 190 ( 223 ) 43 MLJ 486 
AIR 1922 Mad 457 70 I C 689 

383 Section criticised —In HasanaU \ Papotlal 37 Born 211 14 
Bom.L R 782 17 I C 17 the legatee brought a suit against the executors for 
recovery of his legacy The executors resisted the suit on the ground that as the 
executors had not given their assent to the legacy the plaintiff could not sue 
them directly as upon a complete title for that amount without asking for the 
administration of the whole estate Held that the proper course for the plaintiff 
would be to bnng a suit to have the whole estate administered Beatnan J n 
cnticising this section observed I should like to state m passing upon the 
defence of the executors under sec 112 of the Probate and Administration Act 
that that section appears to me to be unfortunately worded If it really means 
what it says the practical consequences of applying it stnctly logically would 
be absurd for however just a legatees c'aira may be no Court could decree it 
upon an incomplete title Therefore as long as the executors choose to withhold 
their assent it is difficult to find any remedy of which the legatee might effec 
tually avail himself I cannot bring myself to believe that the law really 
meant to leave legatees thus completely at the mercyr of perverse or capncious 
executors and it certainly does appear to me that the Legislature might with 
advantage alter or add to the words of this section But the Madras High 
Court IS of opinion that a legatee has a n^t of suit for recovery of his legacy 
against the executor or administrator or the heirs of the deceased or the person 
m possession of the assets out of which the legacy is to be paid even though 
there has been no assent to the legacy — Rajah Parthasarathy v Rajah Ven 
katadrt 46 Mad 190 (224) 43 MLJ 486 70 IC 689 AIR 1922 Mad 457 
So also tlie Calcutta High Court is of opiniOQ that what Beaman J complains 
of in the Bombay case is not correct and that it would be an unreasonable 
Construction of the section to hold that till the executor has signified his assent 
the legatee has no interest whatever m the subjert matter of the legacy Even 
S— 53 
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Section 293 
Act X of 
1865 

Section 113 
Act V of 
1881 

Section 148 
Act V of 
1881 


thoueh the executor has not yven his assent Uic legatee has a tesltd and 
tianstmssible interest subject only to Uic rcscnation that the legacy tthether 
in his hands or m the bands of lus transferee may be imperilled to the extent 
nccc^ry for the due administration of Uic estate b> the executor— AAagf/’» - 
Nath \ hhetra Nath 50 Cal 171 (177) 

Executor’s power to recover property by suit — A legatee to Hhom 
letters of administration with a cop> of the iviil annexed have been granted is 
entitled to institute a suit for recovery of the possession of the estate which has 
passed out of the possession of Uie executor as a result of a transaction entered 
into with the defendant b) the executor in his character as Uie residuary legatee 
before he renounced the executorship uilhou taking out probate — Induprota v 
Durgacharan 18 Pat 828 

333 (1) Ihc assent of the cvccutor or admimstra- 

ior to a specific bequest shall be siiffi- 
assSt'to s?ecifi“ "kgrey to divcst Ills interest as c\ecutor 

or admtmstratot therein, and to trans- 
fer the subjects of the bequest to the legatee, unless the 
nature or the circumstances of the property require that it 
shall be transferred in a particular wiy 

(2) This assent may be \eibal, and it nny be either 
express or implied from tlic conduct of the executor or 
administt ator 

lllusttahons 

(0 A horse is bequcaUied The executor requests the legatee to dispose 
of It or a third party proposes to purchase the horse from the executor and 
he directs him to apply to the legatee Assent to the legacy is implied 

The interest ol a fund is directed by the will to be applied for the 
maintenance of the legatee during his minont} The executor commences so to 
apply it This is an assent to the whole of the bequest 

(ill) A bequest is made of a fund to A and after him to B The executor 
pa>s the interest of the fund to A This is an implied assent to the bequest 
to B 

(iv) Executors die after paying all the debts of the testator but before 
satisfaction of speafic legaaes Assent to the legacies may be presumed 

(v) A person to whom a •specific article has been bequeathed takes posses 
Sion of it and retains it without any objection on the part of the executor His 
assent may be presumed 

384 Effect of assent — An executor when he has assented to a 
legacy and set apart funds to meet it beenmes a trustee — Tnmbak v Naiayan 
33 Bom 429 11 BomLR 495 3 IC 164 (165) If there is a specific bequest 
and the executor assents to it the thing bequeathed thereupon ceases to be a 
part of the testators assets and the ^ecutor becomes a trustee of it for those 
who are beneficially interested — Da v Burjord 19 Beav 409 and he is there 
upon precluded from dealing with it or making title as executor — Attenbourgh 
V Solomon [1913] AC 76 Penhetn v Jolindra 28 CLJ 141 47 I C 289 
(290) 

After an assent by the executor to a specific legacy the interest m the 
cliattels bequeathed vests in the legatee so that he may bring ejectment or 
trover to recover it even against the executor himself — Doe v Gii> 3 East 120 
ntlUams V Lee 3 Atk 223 Any legatee who has received the assent of the 
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executor to his legacy can bnng a suit in hts own right The executor may in 
such a case be a proper party but not a necessary party And so if the 
executor dies pending the suit or the appeal the suit or appeal dots not abate 
—Walkujs \ Wo/hm AIR 1930 Lah 138 121 IC 177 

If an executor once assents to a legacy he can never afterwards retract — 
Wentworth p 415 and notwithstanding a subsequent dissent a specific legatee 
has a right to take Uie legacy and has a lien upon the assets for that specific 
part and may follow them— Ucad v Orrery 3 Atk 238 Toller 311 

Assent express or implied — ^The law has prescribed no specific form for 
the assent and it may be eiUicr expres. or implied The executor may only in 
direct terms auUionse the legatee to lake pos ession of his legacy but his 
concurrence may be inferred either from direct expressions or particular acts and 
such constnictne permission will be equally available — IVdltams p 1103 Toller 
308 309 So where the rents or mtcrea of a bequest are directed to be applied 
for the maintenance of the legatee during his minority if the executor commences 
so to apply them his consent to the pnnapal will be presumed— Paramour v 
YardUy Plowd 539 Where a bequest for a term of years subject to a quit 
rent was devised and after the testators death his administrator with the will 
annexed paid the quit rent for six years and m an account rendered to the 
devisee debited him vnth the payments so made held that this was sufficient 
to show the assent of the administrator to the bequest— Doc v Mabberly 6 
C & P 126 bo also where the executor informs a legatee that he intends him 
to have the legacy according to the devise or that the legacy is ready for him 
whenever he wriU call for it such declarations clearly amount to a good assent 
to the bequest — Barnard v Pumfrelt 5 M & Cr 70 Hauikes v Saunders 
Cowp 293 The assent of the executors may be presumed if he dies after the 
debts are paid but before the legacies are satisfied — Cray v 1111115 2 P Wms 
531 532 \Vhere the executor was also a speofic legatee and after having 
fully administered the estate he died he may be presumed to have assented to 
his legacy and his title to the bequest may be taken as complete — Sarot Chandra 
V Ptamalha 37 CWN 113 (117) 

384A Mortgage by heirs of specific legatee — Priority as 
between mortgagee and purchaser — An executor who was also a specific 
legatee obtained probate administered the estate fully except as to «atisfying 
his own legacy and then died His heirs then minors mortgaged the subject 
matter of the legacy through their certificated guardian Thereafter probate 
of the will was re called on the ajqihcation of certain persons and the will 
directed to be proved in solemn form which was done Letters of administration 
with a copy of the will annexed were granted to the eldest of the heirs who 
alone had become major and a decree was passed for all costs to come out 
of the estate During the pendency of these proceedings the heirs of the 
late executor still minors again mortgaged the property to the plaintiff who 
paid off the first mortgage and then paid the balance of the mortgage money 
in cash Some time later the objectors to the probate executed their decree 
for costs against all the heirs and their n^t title and interest in the property 
was sold in execution and purchased by the re^xmdent The question being 
whether the respondents purchase would prevail over the plaintiffs mortgage 
It was held that the title of the legatee (and therefore of his heirs) was 
complete at the time of the mortgage that by paying off the first mortgage 
the plaintiff was subrogated to the po ition of the first mortgagee and as 
ultimately the letters of administration covering the specific legacy stood, he 
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334 The 'tsscM of an cxccvitor oy admimstrator to 'i 
CoMiiionai assent ">»> l» comiltioin!, and if the 

condition is one which he has a right 
to enforce, and u is not performed, there is no assent 


Itluiiratiom 

(t) A bequeaUts to B his lands of Sultanpur uhich at the date of the 'Hill 
and at the death of A were subject to a morteage for 10000 rupees. The 
executor assents to the bcqucsl on condition that ii JralJ >»it}un a limited tune 
paj the amount due on the moxigage at the testator s death The amount is not 
paid There is no assent 

(»> The cxcdilor assents to a bequest on condition that the legatee shall 
pay him a sum of monc> The pa>mcnt is not ntadcs The assent is nevertheless 
valid , I I 

365 Cottditionat assent -^-Thc assent of executor may be given upon 
a condition precedent as if he should tell the legatee that he ^ill pay the 
legacy provided the assets are sufliaent to answer all demands or tn case 
of devise of a term of years provided the devisee will pay the rent m arrear 
at the testator s death and m that case if the condition be not performed there 
13 no assent But if the condition is such as the executor had no authonty ta 
impose the condition is void and the a$.^nt would be conudered abaOiute. So 
if the assent be on a condition subsequent as, provided the legatee vrill pay the 
executor a certain sum annually such condition is void and a failure m per 
foenuRg It shall not divest the legatee oI his legacy-— Wentworth & Office of 
Executor Uth Edn p 429 Williams pp UC6 1105 EUiott v Clltot 9 M 
Sc W 28 


Section 295 
Act X of 
IS$5 

5s. 115 148 
Act V of 
ISSI 


As4nt of executor to 
his own legacy 


335 (1) When the executor or adniitit^ffoior is a 

legatee, his assent to his own legacy is 
necessary to complete his title to it, m 
the same way as it is recyviired whew 
the bequest is to another person, and his assent may, m like 
manner, be expressed or implied 

(2) Assent shall be implied if m his manner of admi 
nistenng the property he does an> act which is referable 
to his character of legatee and is not reterable to his charac- 
ter of executor ot admtuisfrafoi 


lUustratfon 

An executor tal*cs the rent of a ho-ive or the interest of Government secu 
nties bequeatlied to him and apphes it to his own use This is assent 

386 Legacy to execulor —In case of legacy bequeathed to an 
executor the union of the two riaracters of executor and legatee in one person 
makes no differcnte for his assent is as necesoary to a legacy vesting m him 
in the capaaty of a legatee as to a legacy veiling m any other person and that 
on the same pnnaple t fz that until be has examined the stale of the assets he 
is incompetent to decide whethv they wiH admit of his taJctn| the thing b? 



Sec 337 1 


THE INDIAN SUCCESSION ACT 


421 


queathed as a legacy — Wentworth 67 68 Toller 345 Williams 1108 If one 
of several executors be a legatee his single assent to hts own legacy will vest the 
complete title in him — Tou.nson v Ttckell 3 B &. A 31 40 
Sufa section (2) is taken from Doe v Slrurges 7 Taunt 223 
If an executor legatee renounces probate his assent to his own legacy will 
be ineffectual and he cannot take the thing bequeathed without the permission 
of the administrator with the will annexed if he does so he will incur the same 
liabilities as any other legatee so acting — Broker v Charter Cro Elez 92 

336 The assent of the executor or admimsh ator to 
Effect of executors a legacy gives effect to it from the 
assent , dea,th of the testator 

llluslralutns 

(i) A legatee sells his legacy before it is assented to by the executor The 
executors subsequent assent operates for the benefit of the purchaser and com 
pletes his title to the legacy 

(«) A bequeaths 2 000 rupees to B with interest from his death The exe 
cutor does not assent to his legacy until the expiration o( a year from As death 
B is entitled to interest from the death of A 

387 The assent of the executor shall have relation to the time of the 
testator s death hence in the case of a devise for a term of years m a house or 
land if after the testators death and before the executors assent rent from 
the under tenant becomes payable the assent by relation shall perfect the 
legatees title to the rent->-Wentworth 445 446 See also Saunders ease 5 Co 
lib Rex V Commissioners (1920| I KB 468 So such assent shall by 
relation confirm an intermediate grant by the legatee of his legacy — Toller 311 
Khagendra Nath v Khetra Nath 50 Cal 171 (176) 36 CLJ 21 AIR 1923 
Cal 21 71 I C 314 


337 An executor or administrator is not bound to 
pay or deliver any legacy until the ex- 
piration of one ycai from the testator's 
death 


Executor when to deh 
'er leganes. 


llfustraiion 

A by his will directs his legaaes to be paid within six months after his 
death The executor is not bound to pay than before the expiration of a year 

388 If a legacy be given generally without spcafying the time when 
It IS to be paid it is due on the day of the death of the testator though not 
payable till the end of a year next after the testators death. This delay is 
merely an allowance of time for the convenience of the executor in order that 
the testators debts may be ascertained and the executor made acquainted with 
the exact amount of assets, and docs not prevent the interest vesting immediately 
on the testators death — Garthshore v Chain 10 Vcs. 13 Hence if the legatee 
happens to die within the year his personal representative will be uiliUcd to 
the legacy See sec 104 If however the state of the testators arcumstances 
be Such as to enable the executors to discharge the legacies at an earlier penod, 
they have authonty to do so — Pearson v Pearson 1 Sch. L Lef I2j Angersttin 
' Merlin I Turn &. R 241 The effect of this section read with set 3o6 is 
that a residuary legatee becomes enuUed \o the residue after the executor has 
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4^2 

paid the testator & debts and Itgaaes and that no legatee can insist upon being 
paid wthin a >tar Iron the testators death— Afoclcod v Sotabji 7 BomLR 755 
A direction by the testator that the will shall not have any effect (beyond 
proving the will) for at least two vears from the arrival of the ne«s of the 
testators death does not mvahdate the will but is merely a postponerrent 
of the payments directed by ihc testator and has the effect of giving the 
executor two years instead of the statutory period of the year — Admim^lralor 
GencToI v Hughes 40 Cal 192 (206) 21 1 C 183 


CHAPTER IX 

Oi THC Paymcni and Apportionricnt oi AxxuiTirs 

338 Where an annuitv js given by a will, and no time 
of an ‘S for its commencement, it shall 
nuity -when no time fixed coiiimtncc from the testator's death, 
and the first pa>ment shall be made at 
the expiration oi a jear next after that event 

389 This section is taken from C«f»inn v Boll 7 Ves Qfi 97 Featnt 
V Tounc 9 Vev S53 \ Pickermc 9 Sim 196 and Re Robbtns [19071 

2 Ch 8 13 Cited in Wiliiams p 1115 


339 Where there is a direction that the annuitv shall 
When annnnj to be 1’= P^'^* qua''«rly Or monthly, the first 
paid quarterly or month payment shall be dut at the end of the 
ly fir,t falls due quarter or first month, as the case 

nnj be, alter the testator's death, and shall, if the execu- 
tor 0 ) adnunisitaior thinks fit, be paid when due, but the 
e'-eeutor oi aduuutvtrator shall tvot he bound to pay vt Ull 
the tnd of the year 

390 The rule m this section is taken from Storcr v Frestage 3 Maddock 
167 Uo^gblon v Franklin 1 Sm. 5c Sl« 390 cited m William p 1116 


340 (1) Where there is a direction that the first 

payment of an annuity shill be made 
w ithin one month or any other division 
of time from the death of the testator, 
or on a day certain, the successive pay- 
ments are to be made on the anniver- 
sary of the. earliest day on which the 
will authorises the first payment to be made 

(2) It the annuitant dies m the interval between the 
times of pa>ment, an apportioned share of the annuitv shall 
be paid to his representative 


Dates of successive 
payments when first pay 
ment directed to be made 
wilhin a pven time or 
on a day certain death 
of annuitonl before dale 
of payment 
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391 In England the second >ears payment is made not on the anni 
\er‘ary of the day directed for first jears payment as provided in this section 
but at the end of the second jear See /Twm v /ronmongcr 2 Russ & M 531 


CHAPTER X 


Oi THE Investment or Funds to provide ior Legacies 


341 Where a legacy, not being a specific legacy, isSectmnSOi 
given for life, the sum bequeathed 1355 ° 
bequeaSS^Shere legacy shall at the end of the year be invested Sect^ l 2 i 
hft securities as the High Court 

may by any general rule authorize or 
direct, and the proceeds thereof shall be paid to the legatee 
as the same shall accrue due 


342 (1) Where a general legacy is given to be paid Section 302 

, , , , , at a future time, the e\ecutoi ot ad- 

legiy*?o“be°^pS'^'at miiUStfator shall invest a sum suffi- Sections 122 
future ume duposd 0 ] cicnt to meet it in securities of the kind 
xnlemedxate tnteuil ^ ^ 

mentioned in section 341 188 I 


(2) The intermediate interest shall form part of the 
residue of the testator’s estate 


392 In respect of legacies v.hich by the mil are made payable m future 
although the legatees are not entitled to rcceiie their legacies before the day of 
pajment arrives jet they are entitled to go into the Court of Chancery and 
pray that a sufficient sum be set apart to ans«er the legacy when it shall become 
due — PhiPps V Annesley 2 AtK 58 (per Lord Hardwidve) 


343 Where an annuity is given and no fund is Section 303 
Pracedure »hen no charged with Its payment or appro- f«Xot 
fund charged with or priated by the will to answer it, a Section 123 
appiopnated to annuity Government annuity of the specified 
amount shall be purchased, or, if no such annuity can be 
obtained, then a sum sufficient to produce the annuity shall 
be invested for that purpose in securities of the kind men- 
tioned in section 341 


344 Where a bequest is contingent, the cvecutor O) Section 304 
Transfer to residuary admwistratoi IS not bound to invest Art X of 
legatee of contingent the amount of the legacy, but may sections 124 
transfer tlie whole residue of the estate 
to the residuary legatee, if any on his giving sufficient 1^1 ° 
security for the pa>ment of the legacy if it shall become 
due 
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393 The rule in this section is taken from Hcbber \ Webber I Sm & 
Slu 311 


345 (1) Where the testator has bequeathed the re 

imcsimcni ol residue estate to a person for life 


bequeathed for life with 
out direction to invest 
in particular sccuritica. 


Without any direction to invest it m 
any particular securities, so much 
thereof as is not at the tunc of the 
testator’s decease invested in securities of the kind men- 
tioned in section 341 shall be converted into money and 
invested in such securities 


(2) 7 lus section shall not apply if the deceased was a 
Hindu Muhammadan, Buddhist, Stkh oi Jama or an 
exempted person 


346 Where the testator has bequeathed the residue 

. . , , . of his estate to a person for life with a 

Investment of residue , ^ ^ ^ * i. n i ^ f 

bequeathed for life wiUi direction that it Shall be invested in 
direction to invest m certain specified securities, so much of 
the estate as is not at the time of his 


specified securities 


death invested in securities of the specified kind shall be 
converted into money and invested m such securities 


347 Such conversion and investment as are contem- 
r.me and manner of plated by section^s 345 and 346 shall 
conversion and invest be made at such times and in such 
manner as the executor or administra- 
tor thinks fit and, until such conversion and investment are 
completed, the person who would be for the time being 
entitled to the income of the fund when so invested shall 
receive interest at the rate of four per cent , per annum 
upon the market-value (to be computed as at the date of 
the testator’s death) of such part of the fund as has not 
been so invested 

Provided that the rate of inteiest prior to completion 
of investment shall be six pet cent pei annum when the 
testatoi was a Hindu Muhammadan Buddhist, Sikh oi 
Jama oi an exempted peison 


348 (1) Where, by the terms of a bequest, the 

legatee is entitled to the immediate 
Procedure where minor payment or possession of the money 
entitled to immediate a.i. u i t . 

pajment or possession of or thing bequeathed, but is a minor, 
bequest and no direction and there IS no direction m the will 
b^af^ to pay It to any person on his behalf, 

the executor or administrator shall pay 
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or dcli\cr the same into the Court of the District Judge, by 
\\honi or bj uliose Distiict Delegate the probate was, or 
letters of administration with the will annexed were, 
granted, to the account of the legatee, unless the legatee is 
a ward of the Court of Wards 

(2) If the legatee is a wmd of the Court of Wards, 
the lcgac> shall be paid to the Court of Wards to his 
account 

(3) Such payment into the Court of the District Judge, 
or to the Court of Wards, as the case may be, shall be a 
sufficient discharge for the money so paid 

(4) Mone> when paid in nudu this section shall be 
iiwcstcd m the purchase of Government secuiities, w'hich, 
with the interest thereon, shall be transferred oi paid to the 
person entitled thereto, or otherwise applied foi his benefit, 
as the Judge or the Court of Wards, as the case may be, 
may direct 

394 Where a legatee is an mfant the executor is not justified m pa>>ng 
It cither to the mfant or to the father or to any other relation of the infant 
on his account without the sanction of a Court of Equity— v Toiferry 
1 P Wms. 285 In England it was formerly held that payment to the father 
of the mfant (if the legacy was of a small amount) or to the testamentary 
guardian was valid — Ilah/i v Walsh 1 Drew 64 McCrctghlon \ htcCrctghton 
(1549) 13 Ir Eq 314 But by sec 42 of the Trustee Act 1893 (58 & 57 Viet 
C 53) provision is made (or the payment of the legacy m Court And so it 
haa been held m a recent case that it would be unwise for the executor to incur 
risk in paying a legacy of an infant to his testamentary guardian The only way 
to free himself from liability is to pay the money in Court — Salomons 
imi 1 Ch. 290 


CHAPTER XI 

Oi THE Produce and Interest oe LCeacies 
349 The legatee of a specific legacy is entitled to the Sectmn309 
Legatees tiUe to pro dear produce thereof, if any, from the ° 
duce of specific legacy testator’s death Section 128 

Act V of 

L\ceptxon — A specific bequest, contingent in its terms, 1881 
does not comprise the pioduce of the legacy between the 
death of the testator and the vesting of the legacy The 
deal produce of it forms part of the residue of the testator’s 
estate 


lUuslriatons 

. 1 (‘1 A bequeaths his flock of sheep to B Between the death of A and 
^ivery by his executor the sheep are shorn or <»roe of the ewes produce lambs, 
ine wool and lambs are the property of B 
S — 54 
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(») A bequeaths his Goveimnent securities to B but postpones the deli 
very of them till the death of C The interest which falls due between the death 
of A and the death of C bdongs to B and must unless he is a minor be paid 
to him as it is recened 

(hi) The testator bequeaths all his four per cent Government promissory 
notes to A when he shall complete the age of 18 A if he completes that age 
is entitled to receive the notes but the interest which accrues in respect of them 
between the testators death and As completing 18 forms part of the residue 

395 Interest on specific legacy — Specific legaaes are considered 
as separated from the general e tate and appropriated at the time of the testators 
death and consequently from that penod whatever produce accrues upon them 
and nothing more or less belongs to the legatee — Slecck v Thortngton 2 Ves. 
Sen 563 Therefore where there is a speafic legacy of stock the dividends 
belong to the legatee from the death of the itsizior— Barrington v Tristram 
6 Ves 345 Bristow v Brtslow 5 Beav 289 Cine v Clive Kay 600 And 
it IS immaterial whether the enjoyment of the pnncipal is postponed by the 
testator or not — Roper on Legacy 3rd Edn Vol II p 227 Where a will be 
queathed speafic property absolutely to the plaintiff then a child and pro- 
vided that the executor should deliver possession of the property on her marriage 
the property became the plaintiffs on the testators death and she was entitled 
to all the income iront that date — Gouts v Norma 7 L W 513 23 M L T 353 
45 IC 664 


Section 310 350 The legatee under a general residuary bequest 

Act X of Residuary legatee s title js entitled to the produce of the resi- 

SeSon 129 funJ^'^ ° duarj fund fi om the testator's death 

BACtptiou — A general residuary bequest contingent in 
Its terms does not comprise the income which may accrue 
upon the fund bequeathed between the death of the testator 
and the vesting of the legacy Such income goes as undis- 
posed of 


JllustratiQns 

(i) The testator bequeaths the residue of his property to A a minor to be 
paid to him when he shall complete the age of 18 The income from the 
testators death bdongs to A. 

(i>) The testator bequeaths the residue of his property to A when he shall 
complete the age of IS A if be completes that age is entitled to receive the 
residuir^ The income which has accrued in respect of it since the testator s death 
goes as undisposed of 

^ 351 Where no time has been fixed for the payment of 

Act X of Interest «hen no ume a general l<!gac> , interest begins to run 
fixed for pajTnent of front expiration of one tear from the 
SV“oI general legacy tCSfltor S death 

Ciccptioii — (1) Where the legacy is bequeathed in 
satisfaction of a debt, interest runs from the death of the 
testator 

(2) Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of 
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a parent of the legatee, the legacy shall bear interest fiom 
the death of the testator 

(3) Where a sum is bequeathed to a minor with a 
direction to pay for his maintenance out of it, interest is 
payable from the death of the testator 

396 Sertions 351 355 relate to interest on annuities or legacies payable 
by the executor and cannot apply to a sum to be paid to the legatee out of the 
profits of certain immoveable property Ihe Court can allow interest on such 
sum at more than 6 per cent as provided by sec. 353 — Panchugopal v Kaltdas 
24 CWN 592 (598) 54 IC 140 

As regards general legacies uhere no time of payment is fixed the executor 
IS by law allowed one year from the testators death to ascertain and settle his 
affairs at the end of which time the Court for the sake of general convenience 
presumes the personal estate to have been reduced into possession Upon that 
ground interest is payable from that time unless some other period is fixed by 
the will — Wood v Peno^re 13 Ves 333 334 Wdfotd v Ua//ord [19121 AC 
658 Where no time is fixed the legacy bears interest from the end of a year 
after the testators death even though it be expressly made payable out of a 
particular fund which is not got in until after a longer interval— Lord v Lord 
(1867) LR 2 Ch 782 (789) Rajah Parlhasajatht v Rajah Venkatadu 46 
Mad 190 (206) AdmtntslTotoi Ctneral v Clmsttana 43 Cal 201 (205 ) 34 
IC 157 

Exception (1) to this section is taken from Clarke v Sewell 3 Atk. 99. 
Exception (2) from Wilson v Maddtson 2 Y & C Ch C 372 and Beckford v 
Tobin 1 Ves Sen 310 Exception (3) ttom Re Rtchards LR 8£q 119 

397 Interest on demonstrative legacies — Under the English 
law interest is payable on demonstrauve legacies from the expiry of one year 
after the testators death — Mulltns v Smith 1 Dr & Sm 204 The Indian Act 
makes no provision for payment of interest on demonstrative legacies but follow 
mg the English law it has been held that such legacies like general legacies 
bear interest from the expiration of one year after the testator s death Sec 349 
provides that the legatee is entitled to the produce of a specific legacy and 
secs 351 and 352 entitle legatees to interest on general legacies The absence 
of a distinct provision m regard to the payment of interest on demonstrative 
legaaes does not imply an intention to disaUow interest in such cases — Chrmam 
Rajamannar v Tadtkonda 29 Mad 155 (160) Venkataramuyya v PiUhamma 
Air 1925 Mad 164 (166) 78 I C 278 Admintstiatoi General \ Chrtstiania 
45 CaJ 201 (204 ) 34 I C 157 A demonstrative legacy partakes partly of the 
nature of a specific legacy and partly of a general legacy and m respea of 
legacies of both these kinds provision is made either for payment of interest or 
for the receipt of the produce of the legacy Consequently there is no reason 
''hy demonstrative legacies should not bear interest — Venkataramayya v Ptl 
chamma supra 

Where a testator directed that a sum of Rs 10000 to hts wife and a sum 
of Rs. 4 000 to his daughter should be paid as soon as the proceeds of sale were 
realised it was held that the legacies were demonstrative that no time havmg 
been fixed for payment the legacy to the wife earned interest after the expiry 
of one year from the testators death and the legacy to the daughter being 
governed by the express terms of exception (2)^ she was entitled to interest /rpjij 
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354 No interest is pa) able on the arrears of 

annuity within the first year fiom the ises 
oi annuity *\vIthin‘^S death of the testator, although a period 

testators eai her than the cvpiiation of that year 1881 
may have been fixed l)y the will 
for making’ the first payment of the annuity 


As the first pa>mcnt of the annuity is due at the expiration of one >ear 
from the testators death (see 338) it is only after that period that the interest 
may be claimed 


355 Wlicre a sum of money is directed to be invested Section 3i5 


Interest 

invested to produce an 
nuit> 


sum to be produce an annuity, interest is pay- 


able on 
testator 


It from the death 


of the Section 134 
Act V of 
1881 


CHAPTER XII 


Ol THE RnUNDlNC or Ltcacies 


Refund of legacy paid 
under Court a orders. 


legacy undei the order of a Court, he 


IS entitled to call upon the legatee SKtion| 135 
n the eve 

proving msutficient to pay all the legacies 


to refund in the event of the assets v of 


399 Where the payment of the legacy by the executor is under the 
compulsion of a suit he is entitled to compel the legatee to lefund m caso of 
defiaency of assets — Nttvman > Barton 2 Vem 205 Notl v Robtn'ion 2 Ventr 
368 


357 When an executor ot adtmmstfatot has volun- Section 317 
paid 


No refund 
voluntarily 


if paid tanly paid a legac>, he cannot 


upon a legatee to refund m the event Sections 136 
of the assets proving insufficient to pay all the legacies v^ofisli^'^^ 

400 Whenever an executor pajs a legacy the presumption is that he 
bas sufficient to pay all legacies and the Court wiU oblige him if solvent to 
Pay the rest and not permit him to bnng a bill to compel the legatee whom 
he had loluntaxily paid to refund — On v Karnes 2 Ves Sen 194 Cappxn v 
Copptn 2 P Wms 296 Re Horne (19051 1 Ch 70 


358 When the time prescribed by the will for the section 318 
Refund when legacy performance of a condition has elapsed, X of 

\\ithout the condition having been per- sections 137 
within further tune^^^af formed, and the executor ot aduiims- v 
lowed under section 137 tratoi has thereupon, without fraud, ° 
distributed the assets , in such case, if further time has been 
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niloucd tnul(.r SLCtion 137 for the pcrforiinncc of the con 
tluion iiul tile coniiilion lni» btcii (>tr/ornit(l ncconlingl), 
iht ieg'icv cinnol ht chiitiul from the e\ecutor or admwts 
tiato) ))nt thoie to ulioni he has jnid it me hahlc to refund 
the amount 


Section 319 
Act \ of 
18C5 

Sections 138 
and 1-18 Act 
V of 1831 


359 \\ litii the executor or administrator Ins paid 

^S’hcn ench Jeeatee i^sets in legacies, anil lie is 

compciiabic to refund »n aftermrds oliliged to discharge a debt 
of which he Ind no prctious notice, 
lie is Intitlcd to call upon each legatee to refund m propor- 
tion 


401 II the executor pajs atta> the assets m Icfacics and afterwards 
debts appear of which he had no previous notice and which he is obliged to 
diicharge he ma) compel the legatees to refund — ScUhotpe \ Siscoe I Ch. 
C 138 Doe \ Cii) 3 East 12f) 123r Roper on Legacies > ol 1 p 398 


Section 320 
Act \ of 
1865 

Section 139 
Act V of 
1881 


360 Where an executor or odmtmstrator has given 
^ . , . such notices as the High Court may, 

Distnbuiion of assets p?escribc, or. if 

no such rule has been inatlc, as the High Coart would give 
in an adnunistration-suit, for creditors and others to send 
HI to him their claims against the estate of the deceased, he 
shall at the expiration of the time therein named for sending 
in claims, be at hbert> to distribute the assets or anj part 
thereof, m discharge of such lawful claims as he knows of, 
and shall not be liable for the assets so distributed to an> 
person of whose claim he shall not have had notice at the 
time of such distribution 


Provided that nothing herein contained shah prejudice 
the right of any creditor or claimant to follow the assets, 
01 any part thereof, in the hands of the persons who may 
have recened the same respectively 


This cJajse reproduces sec 320 of the Act of 1865 and sec 139 of the 
Act of 1881 It would be preferable if the wording of see 139 had been adopted 
but this would in\ohe a slight change m the law — on Clausa The words 
as the High Court may by any general nile presenbe have been taken from 
tile Act of 1881 and the words as the High Court would give in an adnunts 
tration suit have been taken from the Act of 1865 

This section is based on sec 29 of Lord St Leonard s Act 1859 (22 A 23 
Viet c 3o) 

Follow the assets — ^The proviso to sec 360 does not create a nght. 
but It saves one if the statute has given it The expression follow the assets 
IS one which is commonly used in cases of tru«t property A creditor has got 
the nght to follow the assets m the hands of the legateea But a creditor who 
has been vigilant and comes fon ard m an adpnnistraticn and takes dividends 
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to be wtih 365 The refunding shall in all|^325^Act 
^ cases be without interest s 144 Act 

Iiams nth Edn p 1193 V of 1881 

The surplus or residue of the deceased’s properU, Section 326 
after pa>ment of debts and legacies, 
e after usual residuary legatee Section 145 

to be paid to , * , , t » ® r ArtVnf 

legatee hen any has been appointed by the 

will 

WTien the executor had paid all the debts the funeral and testa 
and all the legacies herctobefore mentioned he must in the 
pay over the surplus or residue of the personal estate to the residuary 
any such be nominated and although the residuary legatee dies before 
of debts and before the amount of surplus is ascertained yet it 
e on his personal representatives — ^Williams Ilth Edn p 1191 
Farndell Carth 52 Toller 341 A residuary legatee does not become 
r until after the administration has b«^n completed and the residue has 
ertained and made over to him— Conodo Sundatv v Naltnt Jian;an 
(42) 12CWN 1065 As soon as on the expiration of the executor 5 
337) the executors have liquidated the estate that is reduced it into 
n and paid the debt and legacies the residue becomes free for enjoyment 
heirs, or in other words divisible Whether it is actually divided or 
immatenal if it is m a condition to be divided— Maefeod v Sorabjt 
R 755 As to who is a residuary legatee see Notes under sec 102 

Where a person not having his domicile m British Sec 326A 
er of assests from India has died leaving assets both 

in British India and in the country in Sec 145A 
domiale fot'^'dS which he had his domicile at the time 
? of his death, and there has been a Sees 9 and 

of probate or letters of admimstiation in British India pfiggo^^ 
respect to the assets there and a grant of administra- 
the country of domicile with respect to the assets 
It country, the executor or administrator, as the case 
, m British India after having given such notices as 
lentioned in section 3G0, and after having discharged, at 
cpiration of the time therein named, such lawful claims 
knows of, may, instead of himself distributing any 
ns or residue of the deceased s propert) to persons 
mg out of British India who are entitled thereto, 
fer, with the consent of the executor or administrator, 

- case ma> be, in the country of domicile, the surplus 
aidue to him for distribution to those persons 
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In re Stock 54 AU 605 197 I C 201 AIR 1932 AU 384 ( 385) An executor 
may pay a debt proved to be justly due by his testator although barred by 
limitation— Worfon v Frecker 1 Aik 526 But he would commit a devastavit 
if he pays a debt which has been judicially declared to be barred by limitation 
—Midgley V Midgley 11893 ] 3 Ch 282 

A disposing of the goods of the testator to the executors own use is no 
deiosfatif if he pa>s the testators debt to the value with his own money in 
such order as the law appoints— A/ercftanl v Driver 1 Saund 307 

Devastavit by one of co executor^ — ^A devastavit by one of two 
executors or administrators will not charge his companion provided he has not 
intentionally or otherwise contributed to it for the testators having misplaced 
his confidence in one shall not operate to the prejudice of the other — ^\Villiams 
11th Edn p 1450 Willtams v Ntxort 2 Beav 472 Salya Kumar v Satya 
Krtpa! 10 CLJ 503 3 IC 247 ( 253 254) Hence an executor will not under 
ordinary circumstances be re ponsible for the assets come to the hands of his 
CO executor— 76id 


369 When an executor or administrator occasions 

loss to the estate by neglecting to get 1 ^ 5 ^° 


Liability of executor ^ j- .i.' ” . ' r r, 

or administrator for neg m any part Of the property of the 
woperty^^ deceased, he is liable to make good the ° 
amount 


lUustrattons 

(i) The executor absolutely releases a debt due to the decea ed from a 
wivent person or compounds with a debtor who is able to pav in full The 
wecutor is liable to make good the amount 

. (««) The executor neglects to sue for a debt till the debtor is able to plead 

the claim is barred bv limitation and the debt is thereby lost to the estate 
the executor is liable to make good the amount 

407 Acts of negligence — If an executor delays the payment of a 
debt payable on demand with interest and suffers judgment for the principal 
and interest accrued after the testator s death this is a dei astavit for the 
interest unless the executor can show that the assets were insufficient to dis- 
'^arge the debt immediately — Seaman \ Everard 2 Lev 40 )Vhere the exe 
cutor permits debts carrying interest at a speafied rale to run on when he has in 
bis hands a fund to pay them he will be charged with interest at that rate — 
Kail V Hallet 1 Cox 134 138 If the executor by his delay in commencing 
an action has enabled the debtor of his testator to protect him^lf under a 
plea of limitation this amounts to a devastation — Hayward v Kinsey 12 Mod 
5<o So also where by the neglect of the executor a suit to recover an im 
^veablp pioperty of the deceased has become barred by limitation — htsho 
Prasad v Madho Prasad 3 Pat 880 (912) 5 PLT 513 AIR 1924 Pat 
721 An executor cannot without great reason permit money to remain upon 
Personal security fonger than is absolutely neces ary So where for more than 
three years the executors permitted money to remain due on bond to the testator 
Without inquiring into the arcumstances and situation of the obligor or callinj 
npon him to pay the money held that on the obligor s becoming bankrupt the 
ttecutors were responsible — Potvell v Etans 5 Yes 839 An administrator who 
compromised a claim which was found to be an unfounded one and thus gave 
'Jp his nght to a sum of money under the compromise undoubtedly occasioned 
a loss to the estate and was held liable to make good the amount— Aftwsru&ai v 
‘lormujsha 17 Bom. 637 (644) 
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In re Stock 54 All 605 197 1C 201 AIR 1932 All 384 (385) An executor 
may pay a debt pro\ed to be justly due b> his testator although barred b> 
limitation — Nor/on v Frccker 1 Aik 526 But he would commit a deiastavit 
il he pays a debt which has been ;udictallv dfclated to be barred by limitation 
—Midiky V Mtdgley (18931 3 Ch 282 

A disposing of the goods of the testator to the executors own use is no 
ifeiostaiif if he pajs the testators debt to the value with his own money m 
such order as the law appoints — Merekant \ Drtiet 1 Saund 307 

Devastavit by one of co executors — A deiasiavtt by one of two 
executors or administrators will not diarge his companion provided he has not 
intenlionall> or otherwise contributed to it lor the testators having misplaced 
his confidence in one shall not operate to the prejudice of the other — ^Williams 
11th Edn p 1450 U'dltams \ Nxxon 2 Beav 472 Satya Auwtar v Satya 
hiipal 10 CLJ 503 3 IC 247 ( 253 254) Hence an executor will not under 
ordinary circumstances, be responsible for the assets come to the hands of his 
CO executor— 7fcid 


369 When an cvccutor or administrator occasions aSectmnps 

Liabilitv of executor neglecting to get igs 

or administrator for neg any part of the properly of the 
pwpStr^ deceased, he is liable to make good the issi 

amount 


lUusttattons 

(0 The executor absolutely releases a debt due to the deceased from a 
solvent person or compounds with a debtor who is able to pay in full The 
executor is liable to make good the amount 

, (») The executor neglects to sue for a debt till the debtor is able to plead 
mat the claim is barred by limitation and the debt is thereby lost to the estate 
fne executor is liable to make good the amount 

407 Acts of negligence — If an executor delays the payment of a 
debt payable on demand with interest and suffers judgment for the principal 
and interest accrued after the testators death this is a deicjrot'tr for the 
interest unless the executor can show that the assets vsere insufficient to dis- 
^arge the debt immediately^ — Seaman \ Eveiaid 2 Lev 40 Where the exe 
^tor permits debts carrying mtirest at a speafied rate to run on when he has in 
nis hands a fund to pay them he will be charged with interest at that rate — 
Hah V Hallet 1 Cox 134 138 If the executor by his delay in commencing 
an action has enabled the debtor of his testator to protect him elf under a 
plea of limitation this amounts to a devastation — Haytiard v Ainsey 12 Mod 
573 So also v/here by the neglect of the executor a suit to recover an im 
moveable property of the deceased has become barred by limitation — Kesko 
Prasad v Madho Prasad 3 Pat 880 (912) 5 PLT 513 AIR 1924 Pat 
721 An executor cannot without great reason permit money to remain upon 
personal security (onger than is absolutely neces^ry So where for more than 
three years the executors peinwUed money to remain due on bond to the testator 
without inqumng into the circumstances and situation of the obligor or calling 
upon him to pay the money held that on the obligors becoming bankrupt the 
executors were responsible — Potvell v Eians S Ves 839 An administrator who 
compromised a claim which was found to be an unfounded one and thus gave 
up his right to a sum of money under the aimpromise undoubtedly occaaMjaed 
u loss to the e tate and was held liable to make good the amount— A/msrwiai v 
‘Iormu}sha 17 Bom 637 (644) 
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In re Slock 54 All 6(» 197 IC 201 AIR 1932 All 384 (385) An executor 
may pay a debt proved to be justly due by his testator although barred by 
limitation — Nor/on v Frccker 1 Atk 526 But he uould commit a detaslaitl 
\i he pays a debt v.hich has been judtciaWy- dectaied to be barred by limitation 
—Midgley \ ^ftdgley (18931 3 Ch 282 

A disposing of the goods of the testator to the executors own use is no 
deicutatif if he pays the testators debt to the value with his own money in 
such order as the law appoints — Merchant v Dmer 1 Saund 307 

Devastavit by one of co executors — A detasiatil by one of two 
executors or administrators will not charge his companion provided he has not 
intentionally or otherwise contributed to it for the testators having misplaced 
his confidence in one shall not operate to the prejudice of the other — Williams 
11th Edn p 1450 11 tlhams v Hixon 2 Bcav 472 Satya Kumar v Sat^a 
hrtpal 10 C.LJ 503 3 I C 247 ( 253 254) Hence an executor will not under 
ordinary circumstances be responsible for the assets come to the hands of his 
co executor— /bid 


369 When nn executor or administrator occasions a 


Liability of executor 
or adnunistiator for neg 
lect to get m any part of 
property 


loss to the estate by neglecting to get 
in any part of the property of the 
deceased, he is liable to make good the 
amount 


Section 328 
Act X of 
1865 

Section 147 
Act V of 
1881 


Illustialions 

(i) The executor absolutely releases a debt due to the deceased from a 
solvent person or compounds with a debtor who is able to pay in full The 
executor is liable to make good the amount. 

(it) The executor neglects to sue for a debt till the debtor is able to plead 
that the claim is barred by limitation and the debt is thereby lost to the estate 
The executor is liable to make good the amount 

407 Acts of negligence — If an executor delays the payment of a 
debt payable on demand with interest and suffers judgment for the principal 
and interest accrued after the testators death this is a deiaslavtt for the 
interest unless the executor can sliow that the assets were insufficient to dis 
charge tha 4e.b\ vTaraedvataV/— SecuKm s Evciavd 2 Lax 4Q WTiara tba xxa 
cutor permits debts carrying interest at a speafied rate to run on when he has in 
his hands a fund to pay them he will be charged with interest at that rate — 
Hall V HalleC 1 Cox 134 138 If the executor by his delay m commencing 
an action has enabled the debtor of his testator to protect himself under a 
plea of limitation this amounts to a devastation — Hayuard v Ktnsey 12 Mod 
573 So also where by the neglect of the executor a suit to recover an im 
rnov cable property of the deceased has become barred by limitation — Kesho 
Prasad v Madho Prasad 3 Pat 880 (9l2) 5 PLT 513 AIR 1924 Pat 
721 An executor cannot without great reason permit money to remain upon 
personal security longer than is absolutely neces ary So where for more than 
three years the executors permitted money to remain due on bond to the testator 
without inquiring into the circumstances and situation of the oblijor or calling 
upon him to pay the money held that on the obligor s becoming bankrupt the 
executors were responsible — Poieell \ Etans 5 Ves 839 An administrator who 
compromised a chum which was found to be an unfounded one and thus gave 
up his right to a sum of money under the compromise undoubtedly occasioned 
a loss to the estate and was held liable to make good the amount — Khusrubai v 
Hormujska 17 Bom. 637 (644) 
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certificate cannot be granted in a case where the law requires probate or letters 
0 ^ administration to establish a repre entative title before the Court In cases 
where probate or letters of administration are not essential « e cases falling 
vithin the Act of 1881 a certificate can araiarently be granted The clause is 
based on this \iew of the law — Notes on Cltmses 

Even in those provinces to which the Hindu Wills Act does not apply if 
the deceased had made a will still the heir of the testator who does not claim 
under the mil may apply for a succession certificate — Romesh v Kamini Sundary 
39 I C 525 (527 528) (Cal ) 

If there was a dispute between two parties A and B as to the estate but 
the party A has failed to establish his title to the estate the other party B ma> 
applj for a su'^cesaion certificate and the mere fact that the party A has 
presented an application for letters of administration after the making of the 
application for certificate h> B does not offer any impediment under clause (1) 
of this section to the grant of the certificate — Ram Satan \ Gappu 71 PWR 
1916 33 I C 603 

This sKtion read with sec 214 makes it clear that a certificate „can be 
grante’d^only'liTrespect "orthe property of a deceased person which goes to the 
hei ts^lM "geceased person A gratuity which is pa>able''io"the~relations of a 
persoh"who is killed in duty (under the Workmens Compensation Act) cannot 
be said to be property beloniing to the deceased and the piersons who are 
entitled to the gratuity are surviving relatives or dependants who may or may 
not be heirs of the deceased (and in fact some of the heirs are expressly excluded 
eg the major sons) And so a succession certificate cannot be granted in 
re spec t of the gratuity — Hamjabai \ haracht Port Trust 23 SLR 359 117 
IC 151 AIR 1929 Sind 177 (178) 

Wh ere the dece ased person has left a vahdl> executed will all the estate of 
that pereorTvestsTiTih^ executor of the will and no succession certificate can be 
granlff m respect of„an> part of that estate The grant of a succession certi 
ficate in s uch a case is barred by sec 370 of the Succession Act— Aisan Copal 
\ ChuntJal 172 I C 372 AIR 1938 Nag 47 

Indian Christian — ^The proviso to subsection (1) overrules 7 MHCR 
121 where it was held that a Native Christian could not apply for a certificate 
of heirship 

Security — A fixed deposit in a Bank is not a security within the meaning! 
of cl (2 ) — Gulraji v Jugdeo 28 All 477 But it is a debt and therefore! 
succei?ion certificate can be granted in respect of it See Kesho Ram v Ram | 

Kuar 32 All 316 (318) 

371 The District Judge within whose jurisdiction the Sections 
deceased ordinarily resided at the time 
tio^°?o"‘sra I”® death, or, if at that time he had 

no fixed place of residence, the District 
Judge, within whose jurisdiction anj part of the property 
of the deceased may be found, maj grant a certificate under 
this Part 

409 The corresponding section (see 3) of Act WVII of 1860 contem 
plated the i«sue of a certificate under the \ct only for the estate of a Bntish 
subject either resident within the district where the certificate vias sought or 
else having no fixed place of residence There was no provision in the Act for 
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(6) the ordinar> residence of the deceased at the time 
of his death and, if such residence was not within the local 
limits of the jurisdiction of the Judge to whom the applica- 
tion IS made, then the propert> of the deceased within those 
limits , 

(c) the family or other near relatives of the deceased 
and their respective residences, 

{d) the right in which the petitioner claims, 

{e) the absence of any impediment under section 370 
or under any other provision of this Act or any other enact- 
ment, to the grant of the certificate or to the validitj thereof 
if It were granted, and 

(/) the debts and securities in respect of which the 
certificate iTapplied for 

(2) If the petition contains an> averment which the 
person verifying it knows or believes to be false, or does 
not believe to be true, that person shall be deemed to have 
committed an offence under section 198 of the Indian 
Penal Code 

(3) Application for such a certificate may be made in 
respect of any debt or debts due to the deceased creditor or 
xn respect of portions thereof 

Amendment Sub section (3) has been added b> the Indian Succession 

Amendment Act (XIV of 1928) It enables a person to apply for succession 
certificate m respect of a porlion of the debt to the deceased. The reason of 
this amendment and the cases rendered obsolete thereby have been mentioned 
m Note 234 under sec 214 at page 235 ante 

410 A. ^cression certificate can be granted only upon a petition under 
this sectioiij^ayrfig for a succession certtficate Where a petition was presented 
lor obtaining letters of admmtstTatton and on the day of hearing upon an oppo 
sition being m_de by the other side the Judge recorded that he had no objection 
to a succes ion certificate being granted to the applicant and then on a subsequent 
day he granted a certificate it was held that the procedure was very irregular 
and the certificate must be recalled and cancelled — Maung Tha v Mautrg Hlaw 
3 BurLT 153 SIC 996 (997) 

Certificate to minor — A certificate canJie granted to a minor on an applica 
ti on ma de b> him through his guardian — Knshnamatharlu v \ enkarnmah '36 
Mad ”2i<rT215) Ram^Kuar v Sardar Smgk 20 All 352 (354) halt Coomar 
V Tara Prosunno 5 CLR. 517 tn re Estate of C V Nayagan AIR 1936 
Rang 466 It_is true that a minor cannot execute a bond if any such is required ' 
by the Court under sec 375 but the oiecution of the bond by the guardian on ' 
behalf of the minor applicant vrould bind the minor and thus satisfy the re- 
quirements of sec 375 — Aris)irt<ic/iffr/« \ 1 enkarnmah supra. Had it been the 
intention of the Legislature that a succession certificate would not be granted to 
a minor they would have expressly said so as they have said m secs. 223 and 
23§ that probate and letters of administration cannot be granted to a minor — 
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behalf of a minor is not within the amtemplation of this clause which only 
permits the petitioner who claims the right for hmself to applj — Culabchand v 
Molt 25 Bom 523 (527) 

Clause (/) —The petition for a certificate must specify each debt and secu 
nty in respect of which a certificate is asked and the certificate when granted 
musTTiiCewise spcafy each debt and security jwvered by it— Maune Tha v 
Maun fHJaw 3 Bur L T 153 8 I C 996 (997) A sum of money which is due 
on the life assurance policy of the husband and payable to him if he were living 
on the date of matunty of the policy or to his heirs on his death if earlier is a 
debt and the ivife is entitled to the succession certificate on her husband s death 
•with respect to that sum — r«bi Debya \ Btbhult Bkusan AIR 1937 Cal 423 
But the applicant is not bound to mention all the debts in bis application 
because under sec 376 he is at liberty to ha\e the certificate extended to debts 
not onginally mentioned — SundaTomm^J v Ktdlappa 5 M L J 36 

411 No limitation — No rule of limitation applies to an application 
for succession certificate Art l5l of the Limitation Act does not govern such 
applicaTion^anib \ Kesavalu 8 Mad 207 

Second appUeaUon — Thejnere fact that a jirevious grant of succession certi 
ficate was subject to a condition which the applicant was unable to comply with 
is no»groun d_for refusing a second application Thus where an application for 
certificate was previously made but it was rejected on account of furnishing in 
sufficient secunty held that this fact was no ground for refusing a second apph 
cation — Portia Koer \ Chumt Lai 14 ALJ 654 35 IC 718 

411A Duty — if payable on entire amount of debt where 

extension carries total beyond Rs 1000 — Jn the case of Noltm Kanla 
Pal 37 CWN 930 the first application for a certificate under sec 372 of the 
Indian Succession Act was in respect of debts amounting to Rs 853 9 6 Subse 
quently there was a further application in respect of debts amounting to Rs. 146-5 
Up to this point the total being under Rs 1 000 no duty was payable Subse 
quently an extended certificate in respect of debts amounting to Rs 300 was 
applied for Thereupon the Court asked the petitioners to pay court fee duty 
at the rate of 2 per cent on the amount of the original certificate and at the 
rate of 3 per cent on the amount of the extended certificates The petitioners 
raised an abjecttca and contended that they were not liable to pay duty tn 
respect of the amounts of the onginal certificate and the first extended certificate 
The point urged on their behalf was that as the amount of the debts covered 
by those two certificates did not either individually or taken together exceed 
Rs 1 000 they were and are exempt from payment of duty in respect of the 
sums covered by those two certificates This contention of the petitioners 
did not commend itself to the learned Munsif who was of opiruon that by 
asking for a certificate in respect of those debts in more than one instalment 
the petitioners could not reduce the amount of the duty which would otherwise 
be payable on the entire amount of the debts The matter was referred to the 
High Court and their Lordships (Malbk and Jade J J ) held that under Art 12 ^ 
Schedule I of the Court Fees Act as amended by sec 8 of the Bengal Court 
Fees Amendment Act of 1922 even when the first certificate and some extensions’ 
are for amounts which make a total of less than Rs 1 000 as soon as a further! 
extension takes the total beyond Rs. 1000 duty becomes payable on the amoun^ 
of the onginal certificate at 2 per cent and on the amounts of the rest at 
3 per cent ‘ 

In this case their Lordships gue no reason at all as to why they hold 
that when a subsequent extension cames the total beyond Rs. 1 000 duty b^mes 
S-56 
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(4) When there are more applicants than one for a 
certificate, and it appears to the Judge that more than one 
of such applicants are interested in the estate of the de- 
ceased, the Judge may, in deciding to whom the certificate 
IS to be granted, ha\e regard to the extent of interest and the 
fitness in other respects of the applicants 

412 Procedure — Inquiry — On an appIi<^tion for a certificate the 

Court ought to make tome inquiry into CFie ngfit of the applicant to the certi 
ficafT'^Hough'the inquirj "is expressed to be summary still there must be an 
inquiry into the title set up by the applicant pnor to the disposal of his appli 
cation specially when there is a conflict between two parties This is borne out 
by the provisions of sub secs (3) and (4) If there has been no inquiry the order 
of the Judge will be set aside — Hunt Kitshna v Balabhadra 23 Cal 431 (435) 
Bazanta v ParbaU 31 Cal 133 (136 137) Sitamma v Subbamma 17 Mad 
477 (478) Even though the question at issue between the applicant and the 
opposite party relates to the status (joint or divided) of the family to which 
the deceased belonged it is the duty of the Judge to proceed to decide the matter 
in a summary manner— Z)/i<nffi<xya v Sayana 21 Bom 53 Balmakund v hundun 
27 All 452 

All que tions ansing m a proceeding under this Part jn^st Jje determined 
by a s MfflHiary. proceeding te by a s/ioU inquiry leading up to and re^fting in 
a rapid decision m contrast wnth the lengthy investigation which may be re 
quired for the detemunation of a regular suit — Gulabckand v bloli 25 Bom 
523 (525) Bat Aasftt v Patbku 28 Bom 119 (122) Ram Saran v Gappu 71 
PWR 1916 33 I C 603 Rattan Stngh \ Chaudhtnt Ra} Stngh 2LahLJ 578 
Jtgrt Begum v Syed Ah 5 CWN 494 (497) Chunm Lai v Gulab Chand 8 
I C 730 Since the decision arrived at by the District Judge in an inquiry under 
this section is not conclusive and cannot operate as res ;udicata m a regular 
suit (see sec 387) it is useless to hold an elaborate inquiry — Culabckand v 
Afoti 25 Bom 523 (525) Where the proceedings continued for two years during 
which there had been fourteen adjournments and not less than 13 witnesses 
were summoned on each side the High Court condemned the procedure as a 
scandalous waste of tune and expense— Gufafrefeand v bfati 25 Bom 523 (525) 

This Act Is not intended to alTord to litigant parties an opportunity of 
litigating contested questions of title to property But though the inquiry is 
directed to be summary it is to be an inquiry into the right to the certificate 
The right to the certificate may not be the same thing as the right to the estate 
of the deceased propnetor but it is not altogether unconnected with that nght 
for it would be unreasonable to hold that the nght to the certificate may belong 
to a stranger who had no connection with the estate — Hum Kriskha v Bala 
bhadra 23 Cal 431 (433 434) 

The question whether certain debts alleged to be due to the estate of the) 
deceased are really due or not is not a matter which can be decided on an appli | 
cation for the grant of a certificate — Srtntiasa Chartar v Ramasuamy 26( 
MLJ 365 23 I C 421 (dissenting from 25 Cal 320} Nor is the deasion of 
such a question a preliminary condition of the grant Of a certificate All that 
a Court has to do is to ascertain the nght of the applicant to the certificate 
apart from the question of the exi fence or non existence of the debts m respect 
of which he applies — Bat Kaskt v Paibhu 28 Bom. 119 (112) 5 BomLR 721 
A Full Bendi of the Calcutta High Court has likewise laid down that thi3 
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section merely requires the Court to be satisfied that there is a 'ground for 
entertaining the application vfz that it is a senous and sensible application by a 
person who desires to make a claim in the representative character which 
he seeks and that the Court need not enter into the question whether the debts 
were actually due to the deceased Questions of such a character cannot be 
litigated upon on an application for succession certificate in the absence of the 
party (debtor) against whom the daim is rnadt—Brojendra Sudar v Ntladn 
noth 33 CWN 1177 (11861189) (FB) 50CLJ 239 AIR 1929 C^al 661 
120 IC 241 (overruling Radha Ram v Bundabun 25 Cal 320 2 CWN 59) 
When in answer to an application for certificate a will was set up as having 
been made by the person with respect to whose estate the application was made 
and the Court took evidence and having found in favour of the will dismissed 
the application for certificate it was held that though ordinarily questions 
regarding a will should not be decided on a summary application for a certi 
ficate and the Court would not have committed any error if it had refused to 
enter into the validity or invalidity of the will and had granted a certificate 
to the applicant or if it had called upon the objector to obtain probate of the 
will still in this case under the circumstances the Court did not act wrongly 
in trjing the question as to the existence of the will and refusing to grant the 
certificate to the applicant For if the Court had refused to enter into the 
question of the will the only effect would have been to put the parties to 
unnecessary expense and prolonged litigation — Jankt v hallu Mat 31 All 23b 
(237 238) 6 ALJ 171 2 IC 213 

( The Distnrt Judge should htnaeU consider fully and dispose of after such 
inquiry as may be necessary all applications and objections and he cannot 
delegate this dut> to a Subordinate Judge reserving to himself the passing of the 
final order — Ra] Koer v Rupan 142 PR 1889 

The District Court sitting as a Succession Certificate Court cannot entertain 
an application for the appointment of a receiveri if the Court does so it acts 
Without junsdiction— AonAaiya v Kanho%ya Lat 46 All 372 (376) 22 A L J 
345 79 I C 363 AIR 1924 All 376 

Grant of certificate to a person other than the applicant — Sub section (2) 
lays down that if the Judge deades that the applicant is entitled to the certi 
ficate he shall grant the certificate to him. If the applicant is not entitled to 
the certificate the Judge should dismiss the application But he cannot grant 
the certificate to the opposite party when there has been no application made 
by that^party for a certificate Such a prowllur^s at variance witlTtHIs Act 
and the''brder must be set aside — Siiamma v Subbamma 17 Mad 477 (478) 
Grant of certificate to minor — The Court is entitled to grant a sue 
cession certificate to a minor on the application by that minor through his mother 
as next fnend — 7n re Estate of C V Nayazan AIR 1936 Rang 466 For further 
and elaborate discussions see Notes under sec 372 

413 Sub section (3) — This section makes it incumbent on the Court 
to pass a definite order giving the certificate to one applicant or another with 
all convenient speed If the question of title is m doubt the Court should 
decide it on fnima facte grounds to the best of his ability give a certificate 
accordingly and take security as provided in sec 375 But the Court should 
not refuse to adjudicate merely because diffkuU questions anse or because the 
matter is in issue m a regular suit — Rukman y Sam Das 137 PR 1907 The 
intention of sub-section (3) is not to save the Court the trouble of making any 
inquiry at all, but to allow {he fntma facte title tp th? certificate to prevail when 
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a question of fact or la^\ arises m the mquirj too difficult to be determined m a 
summary proceeding In cases m which no complicated issues are involved and 
the issues are capable of being decided without any difficulty in a summary 
proceeding the Court is bound to deternune the right to the certificate by a sum 
mary mquirj — Sitammo % Subbamma 17 Mad 477 (478) If the Judge finds 
that the proceedings are going to take a lengthy course he should in the exercise 
of his judiaal discretion decline to allow the parties to protract the litigation 
and should summarily decide the nght to the certificate — Culabchand \ Mott 
25 Bom 523 ( 525) Ckunm Lai v Guiab Chmd 8 IC 730 (732) (Oudh) It 
IS not the practice of the Courts to enter on the determination of intnca e 
questions of law or fact The practice is to issue a certificate to the person who 
has pTima facte the clearest title to the succession such as the natural heir and 
to leave a person whose claim to a superior title is on reasonable grounds 
disputed to establish that title by a tegular suit — Sujfoji v Kcmofeshtambo 7 
Mad 453 Hunt Krishna v Balabhadia 23 Ca! 431 (434 435) The object of 
this Act IS to obtain the appointment of some person to give a legal discharge to 
debtors to the estate for the debts djc It was not intended that nice questions 
of law as to the rights of the parties to the estate of the deceased should be 
decided on an application under it but the person puma facte having the best 
nght to the certificate should obtain it But the deoaon as to the prtma facte 
nght to the certificate should not be taken as deciding anything as to the 
ultimate nghts of the parties in the estate These if disputed will have to be 
decided in a regular suit— Cunmdra v Jugmala 30 Cal 581 (582) 

This clause shows that the Court cannot ignore thejju^tion of title evenl 
though the proceeding is a summaty-one“"Wher?There’are nval claimants each 
claiming the effects of the deceased the title to the certificate cannot be deter 
mined unless the question of title to the estate it eU is to some extent gone into 
And vchen this title depends upon a question of fact that question must be gone! 
into before it can be held who has the preferential claim to the certificate — Asiar ' 
Keza V Abdul Hossein IS Cal 574 (^5) The Court has no doubt to satisfy 
itself that the person to whom it grants the certificate has a prima facte right 
and for this purpose some inquiry may be necessary m many cases but where 
the nval claimant is the widow of the deceased person the prtma facte nght is 
clear and the Judge need not hold the inquiry at great length — Angappa v 
Meenakshi 24 M L J 198 18 I C 733 If certain facts are admitted by both 
parties and if on these admitted facts the prtma facte title to the certificate 
15 found to belong to one of the claimants the Court may grant the certificate to 
that claimant But such cases must be treated as exceptional and ordmanly some 
inquiry ought to be held even in cases in which many facts are admitted by both 
parties— SoTflsuai/ii v Swbbier 1914 MWN 24 21 I C 867 ( 868) 

The Court need not necessarily hold an inquiry as to the claim of the 
applicant before it can come to the conclusion that the case raises questions too 
difficult and intncate for decision m a sununary tnal The pleading in the case 
may be quite sufficient to show that the inquiry would be too intricate or 
difficult— Angappa v Meenakshi 24 MLJ 198 18 IC 733 This section does 
not mean that in order to enable the Court to form an opinion as to whether 
the case involves difficult and intricate questions of law and fact the Court 
must record the eiidence tendered by the parties and frame issues on the ques 
tions Such a procedure would unnecessanly prolong the investigation — Chunm 
Lai V Guiab Ckand SIC 730 (731) (Ou^) On the other hand the Court 
should not assume that whenever any party urges any speaal ground of claim to 
the certificate, it necessanly involves the detenijiDation of questions of law or 
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fact loo difficult for determination in a summary proceeding— Simnuno v 
Subbamma 17 Mad 177 <478) 

The discretion cxcrcijsd bj a Court under this clajsc is a judicial discretion 
liable to the control of the Appellate Court That is the Appellate Court nay 
hold that a question considered by the Court of first instance to be an intricate 
one IS not really an intricate one and that it should be decided in the certificate 
proceedings similarly the Court of Appeal may hold that a question not r^ 
carded as intricate by the first Court w m reality an intricate one and not fit 
for decision m the certificate procecdincs. If the Appellate Court comes to such 
conclusion csen wrongly it cannot be said that Court has acted illecally or 
with uresulantyi and its decision is not liable to revision by the High Court — 
Ramakiishna \ b/aiamrrel 21 ML J 824 II I C 835 ( 836 837) 


414 Clause (4) — ^Thts subsection by providing for the grant of a 

certificate to one or more of several nval applicants regard being had to the 
extent of their interest and their fitness in other respects indicates that the grant 
IS to be limited to some one or mote of the contending parties who make out 
their title to the estate There must therefore be some inquiry into the title 
set up bv the applicant before his application is di«po«ed of — Hum Knshno v 
Balabhadra 23 Cil 431 (435) This clause empowers the Court to determine 
which of the several applicants for certificate has prma facie the best title and 
to make a selection upon a consideration of the ctient of their irteres* in the 
estate This however docs not imply that the Judge is competent to i sue 
aeierol certificates to the several applicants for pojhol collection by each of them 
of the debts in question — Sfitfoti Dei v Dei Prosod 16 All 21 (22 23) It 

should be noted that sec 372 dause (3) which enables the Court to grant a 
certificate m respect of a portion of a debt does not apply to such a case 
because that clause docs not contemplate tnol opphcaitons far Ihe same debt 

If there are nval applicants the Judge is only authorised to grant a certi 
ficate to the person who has prma facte the best title but this clause does not cm 
5 »wer him to go into the question of the nghts of the parties and definitely to 
decide what their respective shares are and to grant certificates to them according 
to their respective shares~A6cfnf Cofwr v Jayarabt 31 BomLR 1093 AIR 
1929 Bom 456 (460) 

415 Joint certificates — TheJ\ct does not authorise a Judge to grant 
a joint certificate^ to riiol claimants Where there are several nval claimants 
it is hir"dutv to decide which of them has the best right and to grant the certi 
ficate to such peruin accordingly— Afodan Afoftan v Ramdiat 5 AH 195 (196) 
/oTnnafcai v Hostwboi 11 Bom 179 (164) Lonachand v LtComcAand 15 Bom. 
684 ( 685) The Madras High Court also holds that no certjfica»e ought to be 
granted to nval claimants jointly but the High Court did not interfere with 
uch a grant having regard to the speaal arcumstances of the case — Narayana 
sami V huppusamt 19 hlad 49^ (498) See also A/g Pan v A/g Sar" UBR 
(1897 1901) II 563 In an Allahabad case a joint certificate granted to all the 
heirs was not held to be illegal inajnudi as they were not mat claimants and 
they consented to its being granted jointly to them all— Row J?o; v Bri} Noth 
3o All 470 (471) 20 IC 889 


374 When the District Judge grants i certificate, he 
^ . shall therein specify the debts and 

Contents o ce t C3 e ggciintics Set forth in the application 
for the certificate, and may "thereby empower the person to 
whom the certificate is g;ranted— 
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(a) to receive interest or dividends on, or 

(b) to negotiate or transfer, or 

{c) both to receive interest or dividends on, and to 
negotiate or transfer, 
the securities or any of them 

416 This section requires that a certificate granted under this Act must 
speedy each debt and security covered by it The certificate should be in the 
horm prescribed m Schedule VIII The debtors column should be filled up 
With the names of the debtors and the amount of debt should be exactly men 
tioned Merely filling the debtor s column with the words From other persons 
and putting down the amount of debt in a round figure (as Rs 600 ) do not 
comply with the requirements of this Act — Afaung Tka v Maung Hlaw 3 Bur 
LT 153 8 IC 996 (997) 

A certificate when granted should be both for the principal debt and the 
iwiereif Where the Court ordered that the widow to whom the certificate was 
l^ted was entitled to draw only the interest without disturbing the pnncipal 
htld that the order was ultra vires all that the Court could do was to take if 
necessary a security for rendering an account of the debts and securities received 
by her — Jai Dei \ Banuian 35 All 249 (250) 19 I C 447 Shtb Dei v Ajudhya 
9 IC 571 (572) Where the Judge demanded security from the widow and 
on her failure to do so a certificate was granted directing her only to enjoy the 
interest on the money during her life she could bring a suit for a declaration 
that she was entitled to the whole sum of rtiomy— Kesko Ram v Ram Kuar 32 
All 316 (318) SIC 590 

Amendment of Certificate —The Court can m the exercise of its inherent 
jurisdiction correct any misdescription in a certificate but an amendment changing 
the nature ol the debt cannot be allowed Thus where the applicant prayed for 
a certificate in respect of a sum deposited by his father m a Bank but when 
after obtaining the certificate he applied to the Bank for the money it was dis 
co\ered that the Bank really held G P Notes and War Bonds in the name of 
the deceased and not any money m deposit and thcieujxin the applicant applied 
to the Distnet Judge to amend the certificate it was held that such application 
could not be granted — Sunder Singh v haram Singh 110 I C 479 AIR 1928 
Lah 892 ( 893) 

375 (1) The District Judge shall in any case in section 9 

RequisiUon of security '^'hich he proposes to proceed wnderAct vn 
from grantee of certi Sub-Section (3) or sub-section (4) of 

— — section 373, and may in any other 

case, require, as a condition precedent to the granting of 
a certificate, that the person to whom he proposes to make 
the grant shall give to the Judge a bond ith one or more 
suret) or sureties, or other sufficient secuntj for rendering 
an account of debts and securities recei\ed b> him and for 
mdemnitj of persons y\ho maj be entitled to the y\hole or 
'in> pan of those debts and securities 

(2) The Judge ma\, on application made bj petition 
and on cause shoun to his satisfaction, and upon such terms 
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as to security, or providing that the money received be paid 
into Court, or otherwise, as he thinks fit, assign the bond 
or other security to some proper person, and that person 
shall thereupon be entitled to sue thereon in his own name 
as if It had been originally given to him instead of to the 
Judge of the Court, and to recover, as trustee for all persons 
interested, such amount as mav be recoverable thereunder 
417 Security — When there are nval cldimants and aj:ertificate is 
issued under cl (3) of stc 373 to a ^r»n“wfio'*has~^tma Jacte the best title 
the'CcofCsSal! require^security bond with one lir more sureties to be given as 
a Con’dilion precedent to the granting of the certificate This is expressly provided 
m this section and the section leaves no discretion to the Court m this matter — 
Rajam Cketly v Edalapallt II MLT 384 14 I C 303 If the question of title 
IS m doubt the Court should decide it on ptma facte grounds to the best of its 
ability give a certificate accordingly and take security — liukma» v Sam Das 
137 P R 1907 If the application for certificate is opposed by a person who claims 
some ol the debts due to the deceased then even though the Judge dismisses 
the claim of such person he can properly order the grantee of the certificate to 
furnish security for the indemnity of that person — Ram Raj v Bri/ Nalh 35 All 
470 (471) 11 ALJ 717 20 IC 889 

Where the certificate is not issued under clause (3) or (4) of sec 373 the 
CourfhaT'a'dilcTetlorrUTr'e^re Jcunly to be given Where there are several 
claimants^and a dispute arises as to the grant of a certificate the Court may 
I ask for security from the applicant to whom the certificate is granted— Areem 
i V Ameeratt 12 W R 38 If the person entitled to collect the debts of the 
(deceased is a minor applying throu^ his guardian it is improper for the Court 
to grant certificate to the guardian without requiring security— v 
^fot^ 25 Bom 523 (526) \Vhere a certificate is granted to a nunor applving 
through his guardian or next friend the bond shall be executed by the guardian 
or next Inend on behalf of the minor — KrtshnamacAoT^u v Venkammah 36 Mad 
214 (215) In re Sundrrdas lOl IC 166 AIR 1927 Sind 187 (190) 

I ^Vhen a certificate is granted to a Hindu widow the Court may take security 
for rendering accounts-^/m Det v Banuatt 35 All 219“I250)'"(cited under sec 
^74) ^Gutiaji V fugdeo 28 AH 477 (478) see also Sundarammal v Kullappa 5 
M L J 36 If the widow applies for a certificate to enable her to continue the 
suit which was already brou^t by her husband against the debtor and the 
application is opposed by the deceaseds brothers who claim the debt by survivor 
ship the proper order is to grant a certificate to the widow conditional on her 
furnishing secunly and not to refer the parties to a suit — Kahn Deit v Saiamat 
AIR 1930 Lah 700 126 IC 440 But it is not obligatory on Courts to 
demand ecunly whenever a Hindu widow applies for the grant of a certificate — 
Chtnnasaicmi V Ponna AmmaS 2 LW 352 28 I C 638 ( 639) The Allahabad 
High Court lays down that m the ordinary way a Hindu widow ought not to be 
called upon to give security at all No doubt there are many reversioners who 
are interested but it is not the business of the Court to go out of its way to 
look after the reversioners who have no vested interest and to assume everything 
against the widow The mere fact that the Judge thinks that the widow may 
possibly give away •'le estate to her rdatives or to a religious institution (for 
which there is a proper remedy for the reversiooefs) is not a reason for creating 
an obstacle in her way by demanding sccunty and thus making it difficult lor 
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her to obtain the certificate — Kausilla \ Sukhdet 21 ALJ 452 AIR 1923 
All 579 ( 580) 74 I C 761 Naratn Det \ Parmeshteart 40 All 81 (83 84) 

42 IC 941 15 ALJ 881 Where the applicabon for a succession certificate 
put in by the widow was opposed by her husbands brother but the District 
Judge found that the brother was divided it was held that certificate could be 
granted to the widow without demanding any security from heT—Ckmnasaumi 
V Ponna Ammal supra The Nagpur Court however ordered security m such 
a case — Champalal v Lahe7ibat 57 I C 641 (643) An order for secunty 
^ould not be passed unless it is proved to the satisfaction of the (fourt that 
there is a reasonable apprehension of waste or other danger on the part of the 
widow — Shb Det v Ajudhya 9 I C 571 (572) (All ) or that there are other 
exceptional circumstances— Narain v Parm'shuart 40 All 81 (83 ) 42 I C 941 
If the widow fails to furnish secunty the Judge may refuse to grant her a 
certificate at all but it would be improper for him to grant a limited certificate 
entitling her only to enjoy the interest of the money See Kesko Ram v Ram 
Kuar 32 All 316 (319) 

IVhere a Judge acting under this section requires secunty to be furnished 
by a person to whom a certificate is granted the amounl of the security should 
be specified m the order and a Ume should be prescribed within which the secunty 
should be furnished— v Jugdeo 28 All 477 (478) But the Court ought 
not to put obstacles in the way of the applicants by demanding excessive security 
which they are unable to furnish but should endeavour as far as possible to assist 
them and put them m a position to recover the debts In a proceeding for 
succession certificate if there is no risk of the applicants wasting the assets or 
defeating the claims of creditors the Court should require a purely nominal 
secunty and grant the application Othcrwi e the applicants who may be per 
fectly honest and are applying bona fide will not be able to furnish the secunty 
required by the Court and will be unable to obtain the certificate and the debtors 
Till escape payment — Porna Koer \ Chunm Lai 14 ALJ 654 35 I C 718 
The security may take the shape of a bond for the amount of the debts due 
to the estate of the deceased for whidi the certificate is granted with one or 
more surety or sureties or such other sufficient secunty as the Judge may think 
to be proper If the appbeant is a Hindu widow the Judge may accept the 
secunty of the interest of the applicant in any immoveable property inhented 
by her from her deceased hu band — GuUoji \ Jugdeo 28 All 477 ( 478) 

A person who has given secunty and executed a bond under this section 
cannot be relieved of his liability so long as the certificate holds good — Kamal 
Dm \ Hajram 5 PLR 1901 

418 Sub section (2) — Assignment of bond — Cl sec 292 and I 
notes thereunder A person intending to sue on the secunty bond must get I 
as assignment of the bond in his name otherwise his suit is not maintainable — I 
Mayan \ Chathappan 14 Mad 473 (476) 

376 (1) A District Judge maj, on the application Sectmnio 

Extension of certi of the holder of a certificate under o/jggg 

this Part, extend the certificate to any 

debt or security not originallj specified therein, and every 
such extension shall have the same effect as if the debt or 
secuntj to which the certificate is extended had been 
onginall} specified therein 
S-57 
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(2) Upon the extension of t certificate, powers with 
respect to the rccciMng of interest or dnidcnds on, or the 
ncgotntion or transfer of, ani, scciint) to which the ccrti 
ficatc has been extended iin> be conferred, and a bond or 
further bond or other sccunt> for the purposes mentioned 
in section 375 inaj be required, m the same manner as upon 
the original grant of a certificate 

419 The Disinct Judge can extend a certificate onl> on the application 
ol the certificate holder and not ol an> other person {eg an assignee) Thus 
A obtained a ccnificate and assigned a pro-note not included in the schedule to 
B and B applied for extension of the certificate to the pto-ivjtci that the 
Judge could not grant the a.itti%i<in—Raiak of halahasti v Rama Raiamengar 
19 MLJ 456 3 IC El (83) 

3V7 Certificates shall be granted and extensions of 
o{i 8 S 9 P f certificates shall be made, as nearlj 

and extended certS'*^ circumstances admit, m the forms 
set forth m Schedule VIII 

Sectwn 12 378 Where a District Judge has not conferred on the 

inm Amti.dmtnt of ««, ''oW'f of a certificate any penver with 

ficaie m respect of powers respect to a sccurit) spccined in the 
as to secunuev certificate, or has onl> empowered him 

to recene interest or dividends on, or to negotiate or 
transfer, the security, the Judge fuoy, on application made 
by petition and on cause shown to bis satisfaction, amend 
the certificate by conferring any of the powers mentioned 
m section 374 or by substituting any one for any other of 
those powers 

379 (1) Every application for a certificate or for 

Mode of collecting the extension of a certificate shall be 
^urt|ees on certificates, accompanied bv a deposit of a sum 
equal to the fee payable under the Court-fees Act, 1870, m 
respect of the certificate or extension applied for 

(2) If the application is allowed the sum deposited 
b> the applicant shall be expended, under the direction of the 
Judge, m the purchase of the stamp to be used for denoting 
the fee payable as aforesaid 

(3) Any sum received under sub section (1) and not 
expended under sub-section (2) shall be refunded to the 
person who deposited it 

420 Whenever a fredi succession certificate is taken even though it is 
to collect debts for -which a certificate has already been taken out and the duty 
paid the duty presented by Uie Court Pee^ Act must be again paid Thus 
Dihere the widow of a decca ed Hipdp tpok a certificate in respect of certain 
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debts due to the deceased and after her death the daughter of the deceased 
applied for a fresh certificate m respect of the debt and urged that the stamp 
duty upon the debts having once been already paid by the widow she was not 
bound to pay the duty again held that the stamp duty was payable again — In re 
Saroje Bashm 20 CWN 1125 (1128) 36 I C 125 Subsection (2) provides 
that whene\er an application for succession certificate is allowed and the Court 
has passed its order for the issue of the certificate to the petitioner the amount 
0 ^ the deposit paid by him into Court becomes at once legally appropnated as 
dut> to the extent of the debt covered by the order and cannot be refunded 
But if no order for a grant is made a refund can be made to the person who has 
deposited the amount — SanAara v Namar 21 Mad 241 

380 A certificate under this Part shall have effect Section 15 
ficatT^^ throughout the whole of British India 

> This section shall apply tn British India after the 
separation of Burma and Aden from India to certificates 
granted in Burma and Aden before the date of the separa- 
tion, or after that date tn proceedings which were pending at 
that date 

Note — Italicised portion m the section has been added by the 
Government of India (Adaptation of Indian Laws) Order 1937 


shall, 


381 Subject to the provisions of this Part, the cer- Section 16 
, tificate of the District Judge ' " 
ec 0 ce 1 ca e respect to the debts and securities ' 

specified therein, be conclusive as against the persons owing 
such debts or liable on such securities, and shall, notwith- 
standing any contravention of section 370, or other defect, 
afford full indemnity to all such persons as regards all pay- 
ments made, or dealings had, in good faith in respect of 
such debts or securities to or with the person to whom the 
certificate was granted 

Compare sec 273 and notes thereunder 


421 Effect of certificate — The grant of a certificate gives .to 4he 
grantee a title to recover the debt due To the defied and payment to the 
grantee' is "a^ood disdiarge of the debt — Muthurv Ramanathan 1918 M W N 
24r~43''IC~972’’(973) -Skaralat -v Khurshed 49 IC 958 This section is 
conclusive of the nght of the holder of the certificate entitling him to collect any 
part of the debt due to a deceased person and to sue for recovery of that part 
and if the suit was already commenced by the deceased the certificate entitles 
the holder to continue the suit — Meenaleht v Ananthanttra}ana 26 Mad 224 
(229) If the certificate is granted in respect of a part of the debt Uie certi 
ficate-holder is entitled to sue for recovery of that part. If the persons entitled 
to the other part refuse to join m the suit as co plaintiffs, the> can be impleaded 
as defendants — SAife Ram v Muhammad 29 PR 1899 Mehr Chand v Syed 
Muhammad 99 P R 1898 A succession certificate duly granted by the District 
Court IS conclusive against debtors of the ^ceased person and it is not open to 
the judgment debtors to raise any objection to the execution of the decree by 
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persons who hold a succession certificate to the deceased decree holder on the 
ground that they are not the heire of the deceased decree holder — Peart Lai v 
Jhabba Lai AIR 1925 All 66 (67) 82 I C 6ai Charon Das v ^athu Mai 

\ A I R 1934 Lah 79 148 I C 240 The grant o^ a succession certificate is 
conclusive against the debtor Even if ariotlier person turns out of be the heir 
of the deceased it docs not follow that the certificate is invalid — Paramananda 
chary V Veerappan 39MLT 611 AIR 1928 Mad 213 107 I C 431 IVhere 
an heir of the deceased obtains a certificate a debtor cannot refuse to pay the 
debt on the ground that a suit regarding the devolution of the property of 
the deceased is pending— SiMa»i6orat<i</ita \ Thntipalkadanatha 39 MLT 405 
106 I C 125 AIR 1928 Mad 56 (57) Tlie person who is granted a certi 
ficate acquires conclusive title under this «s:tion to recover the debts due to 
the deceased and if anybody refuses to pay debts to him he acts wrongly and 
as such must pay interest — Oriental G S Life Assurance Ltd v Vanleddu 3o 
Mad 162 (167) 

But a grant of certificate does not constitute the proof of the debt nor does 
I it determine the frame of a suit m which the claim has to be enforced The 
. certificate only renders unnecessary the tnal of the question whether the claimant 
j IS entitled to maintain it as the representative of the deceased — Mohamed Abdul 
V Sarifan 16 OWN 231 (233) 12 I C 593 15 CLJ 384 The certificate 
does not give any general powers of administration of the estate of the deceased 
but IS confined only to the collection of debts which were in existence at the Lfe 
time of the deceased — Charustia v Jyomh 33 I C 157 (159) The grant of a 
certificate does not establish the title of the grantee as the heir of the deceased 
but only furnishes him rith an authonty to collect the debts and allow the 
debtors to make payments to him without incurring any nsk— Saran \ 
Cappu 71 R 1916 33 I C 603 (601) The certificate only authorises the 
grantee to collect the debts but it does not even establish the right of the 
grantee to the debts — Jigrt Begum v Syed Ah 5 CWN 494 (497) nor does 
it entitle the holder thereof to recover possession of properties ather moveable 
or immoveable — Mohabir v Lola Baldeo 1 IC 205 (206) 

But it should be noted that this section affords protection to debtors paying 
heir debt to the certificate holder if the diAl was due to the estate of the 
deceased and not due to third persons. If the debt was due to a third person 
then inspitc of the certificate it would be open to that person to sue the debtor 
and prove that the debt is due to hirti and if such person can prove it the 
debtor s defence that he had paid the debt to the certificate holder would not 
protect him because the protection afforded by this Act is m respect of debts 
due to the deceased and not those due to third parties — Bat hasht v Parbku 
28 Bom. 119 (123) 

The only effect of this section is that if the debt remained unpaid up to 
the grant of the certificate thu certificate is conclusive and compels the debtor 
to pay it to the certificate holder But where the debtor has paid the debt 
before the grant of the certificate to the person really entitled to the debt (other 
than the holder of the certificate) the payment affords a complete defence to 
a suit by the certificate holder — hueku Iyer v Vengu Ammal 50 MLJ 432 
AIR 1926 Mad 407 (408) 93 IC 3b0 following Parshotam v Ranchod 8 
BHCR AC 152 (FB) 

UTiere one of the heirs of a deceased decree holder obtains a succession 
certificate in respect of the decree he is entitled to maintain an application for 
the execution of the decree and the judgment debtor cannot go behind the 
terms of the certificate and to object that the certificate holder alone is not 
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competent to execute the decree m the absence of several other hears of the 
deceased — Golam KkaUk \ Tasaddak 28 CLJ 299 46 I C 890 ( 892) 

A certificate is conclusive as against the dditors and can only be revoked 
under Sccr383 b'v'^die Distnct Judge No suit lies for a declaration that a 
certificate granted by the Judge has been obtained by false e\idence and to 
set aside a d cree obtained hj means of sjch certifiote — Rttpan v BItagelu 36 
All 423 (424) 25 I C 320 

The position of a holder of a certificate who has to collect the debts due \ 
to a minor cannot be compared to that of a certificated guardian Such a \ , 

certificate holds good until the minor takes steps to revoke it on coming of age | 

So it does not follow that the moment the minor becomes 18 years of age the I ^ 
certificate is no longer valid and that if payment is made to the holder it is | 
made to an unauthorised person — Ganpaya v Krtshnappa 26 Bom L R 491 80 ] 

I C 422 AIR 1924 Bom 394 

Mortgage — A mortgage is not a debt within the meaning of sec 381 ^ 
and it IS not a secunty within the provisions of sec 370 

l\here therefore a person brought a suit on a mortgage executed in favour 
of his deceased brother and produced a succession certificate 

Held that the production of a succession certificate was not a sufficient 
title on which to sue on the mortgage — Ramu Stngk and others v Aghort Stngh 
and others AIR 1938 Pat 68 

Provident Fund if debt or secunty — Sec 381 does not apply to the 
Provident Fund of a Railway Company as SJch fund is neither a debt nor 
a secunty pa>able to the employee as mentioned in the section—Atsffm Bengal 
Ry Co V Atul Chandra AIR 1937 Cal 314 

422 Retrospective effect — ^IVhere a plaintiff fails to produce a f 
succession certificate within the time allowed by the tnal Court and his suit is { 
therefore dismissed he cannot by obtaining a certificate at the appellate stage 1 
claim to have retrospective effect thereof — kasumart v Makku 49 All 1 24 
ALJ 888 96 I C 478 AIR 1Q27 All 227 ( 228) following Fateh Chand \ 

Md Baksk 16 All 259 (266) (FB) 

382 Where a ccrtihcnte in the foriti^ as nearly as Section 17 
EHect rf cerffioite “raimstanccs admit, of Schedule VIII 
granted or extended by has been gfranted to a resident within 
St ^ Foreign State by the British repre- 

sentative accredited to the State, or 
uhcrc a certificate so granted has been extended in such 
form b) such representatne, the certificate shall, 4\hen 
stamped in accordance mth the provisions of the Court- 
fees Act 1870, uith respect to certificates under this Part, 
have the same effect in British India as a certificate granted 
or extended under this Part 

423 A true copj of probate signed b> the Political Agent of a Native 
State IS not a certificate granted by a Dntish repre«wntativ e within the meaning 
of the section Tliere is nothing to show that the Political Agent when he 
affixed his signature to the true copj of the probate intended to grant such 
certificate as is required bj this ««ction He affixed his signature merclj with 
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reference to sec 86 of the Evidence Act — Afanasmg v Amad Kunhi 17 Mad 
14 (16) 

A certificate granted by a Political Agent is not invalid merely because 
the applicant had not given to the Political Agent the necessary information as 
to the other relatives of the famil> and no notice had been issued to them 
These irregularities may be reason for the Political Agent to cancel the grant 
but they do not enable the District Judge to treat it as a nullity — Annapurnabat 
V Lakshman 19 Bom 145 (148) A certificate mentioned in this section if 
stamped with the proper stamp has the same effect as a certificate granted 
under this Act and sec 385 precludes the grant of .mother certificate by a C^urt 
in British India — Ibtd (at p 149) 

^ certificate granted under this Part may be 

™ ° Revocation of certificate ‘''‘= Allowing 

causes, namely — 

(a) that the proceedings to obtain the certificate were 
defective in substance, 

(b) that the certificate was obtained fraudulently by 
the making of a false suggestion, or by the concealment from 
the Court of something material to the case, 

(c) that the certificate was obtained by means of an 
untrue allegation of a fTct essential m point of law to justify 
the grant thereof, though such allegation was made in 
Ignorance or inadvertently, 

(d) that the certificate has become useless and in 
operative through circumstances, 

(e) that a decree or order made by a competent Court 
m a suit or other proceeding with respect to effects compris- 
ing debts or securities specified in the certificate renders it 
proper that the certificate should be revoked 

Compare section 263 ante and Notes therwinder 

S 424 The revocation must be oidinanly made by the same Judge who 
granted the certificate if he is still in the District Thus where a Sub Judge 
who fiad been invested with the powers of a Distnt-t Judge under sub section 
(1) of sec 38S granted a certificate the revocation must be made by the 
Sub Judge if he is still exercising the powers of Distnct Judge The District 
Judge has in such circumstances no jurisdiction to make the revocation except 
where the case having been instituted and pending before the Sub Judge has 
been withdraim by the District Judge to his own Court under sub section (4) 
of sec 388— V Seaelary D] State 19 CWN 551 (552 ) 27 I C 821 

i The fact that no appeal has been preferred against the order of the Judge 
granting the certificate is no bar to its revocation at any time when the cir 
cumstances enumerated in this section are proved— SMife/ua v Secretary of State 
supra 

!/ The Distnet Judge may of his owm motion revoke a certificate but as a 
{ general rule the Court must be moved by an application by the parties interested 
j in the revocation — Manchharam v Kelidas 19 Bom 821 (826) 

A certificate can be revoked by the Judge on the ground that he had 
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granted it under a mistake of fact — Manehkaram \ Kalidas 19 Bom. 821 
(826) The Judge can revoke a certificate under dause (b) on the ground that 
a previous certificate had been granted to other persons in respect of the same 
debt and that the subsequent grantee concealed from the Court the fact of the 
previous grant — Manchharam v Kaltdas 19 Bom 821 (827) Where a certi 
ficate had been granted without issuing notice to a party preferentially entitled 
and the schedule of debts attached to the apphcation for certificate contained 
certain items of debts which accrued due after the death of the deceased and 
the apphcation did not mention the names of certain nearer relatives held that 
the certificate must be revoked on the grounds enumerated in clauses (o) and 
(b) of this section — Damtm \ Fatumant 5 PLT 564 79 I C 639 AIR 
1924 Pat 520 (521) IVhere notice of the application for a certificate had been 
given to a minors father on behalf of the minor but it appeared that the 
interest of the father was opposed to that of the minor as he himself was the 
debtor held that the proceedings were senously defective within the meaning of 
clause (a) and the certificate should be revoked — Shanfunnissa v Masum AU 
42 AU 347 (352) 56 I C 380 

If a certificate has once been granted m respect of the entire debt and cir 
cumstances have subsequently changed -o a» to bnng clause (d) or (e) into 
operation it is open to the G>urt to Partially revoke the certificate ongmally 
granted or to modify the terms of the grant— Sbarif«nn«io v Masum Ah 42 All 
347 (353) 

IVhere a succession certificate is obtained on behalf of a minor by his next 
fnend on allegations which were false as to the deceased s propeziy and on 
allegation which in law would not justify the grant and by fraudulent conceal 
ment of material facts from Court the grant can be revoked — Madhu hrishna 
In re 177 I C 416 AIR 1938 Smd 160 

Riiht to apply under — Person claiming under a will falling under sec 57 (c) 
who had not obtained probate See Succession Act secs 57 (c) 213 and 383— 

1938 AWR (HO 634 

384 (1) Subject to the other provisions of this Part^ Section 19 

* . an appeal shall he to the High Court 

^ from an order of a District Judge 

granting, refusing or revoking a certificate under this Part, 
and the High Court may, if it thinks fit, by its order on the 
appeal, declare the person to whom the certificate should 
be granted and direct the District Judge on application be- 
ing made therefor, to grant it accordingly, in supersession 
of the certificate, if any, already granted 

(2) Aji^pi^al undej s^-s^tion (1) must be preferred \ 
within J;he tune alI6vred''for^an appeal under the "Code of \ 

Civil Procedure, 1908 - ^ “ 

(3) Subject to the provisions of sub-section (1) and\ 
to the provisions, as to reference to and revision by the\ 

High Court and as to review of judgment of the Code of \ 

Civil Procedure, 1908, as applied by section 141 of that ' 
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Code, an order of a District Judge under this Part shall be 
final 

425 Appeal — An appeal lies from an order a certificate and 

the fact that the ground of appeal also furnishes a ground for rc\ocation of the 
certificate (ti that notice had not been scAcd on the appellant before granting 
certificate) is not a ground for holding that he must seek his remedy only by 
Tvay of an application for rcxocation and not by preferring an appeal — Bwdo v 
Radhe Lai 42 All 512 (513) 56 I C 181 

The extension of a certificate under see 376 to additional debts is not an 
order granting a certificate so as to gi\e a nght of appeal against such exten 
%ion—VenkatestLatu\u v Btahmaraitilu 25 Mad 634 (^5) The Calcutta High 
Court lb of opinion that an order gran/mg an application for extension of a certi 
ficate may not be equivalent to an order granting a certificate (as held in the 
Madras case) but an order re/wsmg an extension is tantamount to an order 
refusing to grant a certificate and is appealable — Radha Raman \ Copal 27 
CWN 947 (distinguishing 25 Mad 634) An appeal lies from an order granting 
a certificate for collection of part of the debts — Shttab Debt v Debt Prasad 
16 All 21 (22) An order refusing to grant a certificate is appealable under the 
express terms of this section See also Cujti \ Nala Singh 117 PR 1881 
Baga SmgA v hhtra 58 PR 1883 MueaBar \ Rahim 78 PR 1886 The 
contrary view taken in Ram Chand \ Rukman 103 PR 1888 (FB) (decided 
under Act XXVII of 1860) is no longer good law Uhere an applicant applied 
to the District Court asking either that a certificate already granted to one H 
should be revoked and a fresh certificate made out m the name of the applicant 
or in the alternative that the name of the applicant should be associated with 
that of H in the same certificate and the Distna Judge rejected her application 
held that the order of the Judge was in effect one refusing to grant a certificate 
and was appealable — Skarilunmssa v Masum Alt 42 All 347 (350) 18 ALJ 
314 56 IC 380 

An appeal lies against an order refusing to revoke a certificate in the same 
way as an appeal lies against an order revoking a certificate — Manchharam v 
Kaltdas 19 Bom 821 (825) 

There is no right of appeal where the order of the District Court is either 
conditional or provisional and does not eventuate in a final order eg an order 
for the appointment of a receiver for the collection of debts pending the decision 
o( the pcoceed’.tvs fee gcant of certificate— R««Aat>a v Lanh/nya Lai 46 All 
372 (374) 22 ALJ 345 AIR 1924 All 376 79 IC 363 

Where the Judge passes an order that a certificate be granted on condition 
of security being furnished by the appbeant it is not an order granting or 
refusing to grant a certificate but is m the nature of a preparatory or inter 
locitory order (which does not become final until the Court actually grants or 
refuses the certificate upon furnishing or failure to furnish the security as the 
case may be) and is not appealable — Nanku v Gulabo 26 All 173 (175) (dis- 
senting from 20 Mad 442 5 MLJ 28 and 25 Cal 320) hunjunni \ Kongathd 
7 MLT 246 1910 MWN 265 6 IC 599 Bat Deikore v Lalchand 19 
Bom 790 (793) Gaurt v Maikra 2 ALJ 606 Dtlo] \ Jagdat 5 OC 213 
(215) (following 19 Mad 199) Bhagwant \ Manm Lai 13 All 214 In re 
Paddo Sttndart 3 All 304 Jasodav Sufanmtd €3 IC 846 (Nag) This section 
allows an appeal only from an order granting or refusing or revoking a certi 
ficate but where the Judge grains a certificate conditional on the applicant 
furnishing security and the applicant prefers an appeal, the appeal is virtually 
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preferred against that part of the order as relates to seeuriiy and such an appeal 
cannot he — Rama Reddi \ Papt Reddi 19 Mad 199 (200) But the contrary 
\iew prevTiils m \’anous cases Uiat an order of grant of certificate is not the less 
an order because there is a condition attached to it that security is to be 
pi\en by the person m whose favour it is made It is still an order and 
therefore appealable — Radha Ram \ Bttndaban 25 Cal 320 (321) (dissenting 
from 13 All 214) Aroo \ Thangammol 20 Mad 442j Bm \ Barkhurdar 
4 PLR 1908 139 PR 1908 An order that a certificate be granted on 
secuntj being fumislied is an order granting a certificate though it is intended 
to take effect on the security being furnished and U appealable — Venkatasamt v 
Chinna 5 MLJ 28 (dissenting from 13 All 214) It is tantamount to an 
order granting certificate accompanied by a condition that security should be 
given and is consequently appealable — Rat Sandkote \ Magan Lai 36 Bom 
272 ( 273) 13 BomLR 1208 12 !C 921 

By virtue of this section read with sec 390 an appeal hes from an order 
refusing to grant a certificate of heirship under Reg VIII of 1827 — Rangubai v 
Abaji 19 Bom 399 Jeiermal \ Na if 18 Bom 748 An appeal hes from an 
order of the Court of the Agent of the Governor of Vizagapatam in the same 
way as from an order of a Distnet Judge — C«ri Of oya v Chandra Sekhar 31 
Mad 362 

In ca-es where an appeal is prohibited by this section no appeal hes as to 
costs alone— Rom Chulam \ Shtb Dm 1892 AWN 35 No appeal hes as 
regards the form of a certificate — Banee Afadhab v Ntlambar 7 WTL 376 No 
appeal lies with reference to the amount of security which the Judge may think 
nght to demand from an applicant— Ra/moAmee v Dmobando 17 W R 566 

426 To which Court —An appeal from an order of a Munsif invested 
under sec 388 with the (unctions of a District Court lies to the District Judge 
only and the District Judge cannot transfer the appeal for hearing to any sub 
ordinate Court g the Court of the Sub Judge or the Court of a Judge of 
Small Causes)— Huron v Hmgon 34 AH 148 (149) 12 I C 926 8 ALJ 1300 
An appeal from an order of a Sub Judge exetasmg the functions of a District 
Court lies to the District Judge and not to the High Court (tide sec 388 sub 
section 2 proviso) — Sukhtav Seereiary of Slate 19CWN 551 (552) Alahabir 
V Jat Ram 2 Lah L J 312 Basit Begam v Saulat 16 0 C 197 21 I C 388 
fagram Das v Afangal Das 121 PWR 1917 41 I C 640 

In Punjab by a Government Notification all District Judges and Subordinate 
Judges of the Ist and 2nd class have been mve^ed with the functions of a 
District Court An appeal from orders passed by such Distnct Judge or Sub Judge 
lies to the Divisional Court and not to the Chief Court (under provi'o to sub 
section 2 of sec. 388) — Ttkaya v Launga 124 P R 1890 

No Second Appeal — There is in this Act no provision for a second 
appeal m any case Both sec 384" and sec 388 declare that the Orders of the 
District Court-shalLbe final The use of the words subject tir the other provi 
Sion of this Act in sec 384 and the omission of those words in ec 388 ( 3) 
are significant The intention of sec. 388 (3) is to confer on the District Court 
the same appellate junsdiction over an order of an infenor Court as is conferred 
by sec 384 on the High Court over the order of a Distnct Court There is no 
second appeal to the High Court against the order of a Distnct Judge passed 
on appeal from the order of a subordinate Court The word^final m sec 388 (3) 

is^intended not only to preclude a suit but also to preclude any further appeal 

Subbci Rao V Palantandt 17 Mad 167 (168) " 

S — 58 \ 
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Section 20 
ActVn of 
1889 


Section 22 
Act VII of 
1889 


Section 25 
Act VII of 
1889 


385 Sa\c as pro\idcd !)\ this Act, a certificate 
Effect on ce«,r.cntc of griwul thcrtimtkr in respect of an> 

previous certificate pro Of the citccts of a {jccciscu person shall 
intahd if there Ins been a pre- 
\io«s pniit of such a certificate or of 
probate or letters of administration m respect of the estate 
of the deceased person and if such prc\ tons grant is in force 

427 If a probalc has been Rfanled in respect of the estate of the deceased 
the Judge 13 not competent lo Riant a succession certificate; he is not entitled to 
Ignore the probate and to ro into the question srhtthcr the picfeate fulfilled 
certain requirements or to hold that the deceased was not lcgali> competent to 
make the will of which the probate was Rranted— I/eri Chand \ llaiiopal I2a 
IC 322 AIR 1930 Lah 574 (575) The case of course would be otherwise 
if the succession certificate relates to certain properties which were not included 
m the Will and the probate — fbid 

386 Where a certificate under this Part has been 

^ „ superseded or is intalid reason of 

payments made m good the certificate hating bccn revoKea 
jn'aiKi under section 383, or by reason of the 
^ ® grant of a certificate to a person named 

ir an appellate order under section 384, or by reason of a 
certificate having been prc\iousl> granted, or for any other 
cause, all payments made, or dealings had, as regards debts 
and securities specified in the superseded or invalid certifi- 
cate, to or with the holder of that certificate m ignorance 
of Its supersession or invalidit), shall be held good against 
claims under anj other certificate 

Compare section 297 ante and notes thereunder 
^ 427A Inialid' — A certificate is not invalid even if another person 

Jtums out to be the heir of the deceased The certificate is conclusive against the 
( debtor and he is protected under sec 381 if he pays the debt to the certificate 
holder — PaTamanandachaiy v Vecroppan 39 M I T bll 107 I C 431 AIR 
1928 Mad 213 

387 No decision under this Part upon any question 

of right between anj parties shall be 
under Uus Part mid’h? held to bar the trial of the same ques- 
biiity of holder of certi tion in anv suit Or in any other pro- 
ficate ereun er cecdmg betw ecn the same parties, and 

nothing m this Part shall be construed to affect the liability 
of any person who may receive the whole or any part of any 
debt or security or an> interest or dividend on any security, 
to account therefor to the person l^wfullj entitled thereto 
I 428 Proceeding3_urder the Succe^on Certificate Act are of a summary 
I nature and. the deci^on of a Court as to any question of right between the 
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parties is m no way final or binding between the parties and does not bar the 
tnaT'oT’ffiV^ine question in an> other proceeding between the same parties — 
Muflt~Das \ Achut Das 5 Lah 105 (109) 92 IC~138 AIR 1924 Lah 493 
Rattan Stngh v Chaudkuri Raj 'iingh 2 LahLJ 578 68 I C 302, Ram Saran 
\ Cappu 71 Pl\ R 1916 33 I C 603 (604) Jtgu \ Syed Alt 5 CWN 494 
(497) Thus a finding as to the ab cnce of relationship between the applicant 
and the deceased in proceedings under the Succession Certificate Act is not a 
bar to the tnal of the same question (tie the question of relationship) m a 
proceeding under sec 278 for letters of administration — Mtsrt Lai \ Ashrafi 
A I R 1925 Oudh 670 88 I C 612 

388 (1) The Provtuaal Government ma>, b> notifica- 

tion in the official Gazette invest any 
Investiture of inferior Court inferior in grade to a District 
Srt'^fo” Judge with power to evercise the func- 
purposcs of this Act tions of a District Judge under this 
Part 

(2) An> inferior Court so invested shall, within the 
local limits of its jurisdiction, have concurrent jurisdiction 
with the District Judge m the exercise of all the powers con- 
ferred b> this Part upon the District Judge, and the provi- 
sions of this Part relating to the District Judge shall apply 
to such an inferior Court as if it were a District Judge 

Provided that an appeal from any such order of an 
inferior Court as is mentioned in sub section ( 1 ) of section 
384 shall lie to the District Judge, and not to the High Court, 
and that the District Judge ma>, if he thinks fit, by his order 
on the appeal, make any such declaration and direction as 
that sub-section authorises the High Court to make by its 
order on an appeal from an order of a District Judge 

(3) An order of a District Judge on an appeal from 
an order of an inferior Court under the last foregoing sub- 
section shall, subject to the provisions as to reference to 
and revision by the High Contt and as to review of ]udg~ 
inent, of the Code of Civil Procedure, 1908, ns applied by 
section 141 of that Code, be final 

(4) The District Judge ma> withdraw any proceedings 
under this Part from an inferior Court, and may either him- 
self dispose of them or transfer them to another such Court 
established within the local limits of the jurisdiction of the 
District Judge and having authority to dispose of the 
proceedings 

(5) A notification under sub-section (1) may specify 
any inferior Court specially or any class of such Courts in 
any local area 


Section 26 
Act VI I of 
1880 
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(6) Any Civil Court which for an> of the purposes of 
any enactment is subordinate to or subject to the control of, 
a District Judge shall, for the purposes of this section, be 
deemed to be a Court inferior in grade to a District Judge 

429 Inferior Courts — A Civil Judge is not infenor to a Distnct 
Judge and cannot be invested with the functions of a District Court under this 
section — hnalal \ hhushaltram 15 CPLR 54 A Sub Judge invested with 
the function of a Distnct Court has junsdiction to hear and determine an 
application made under sec 2 Bombay Reg VIII of 1627— Pilambar v Ishvar 17 
Bom 230 (231) A Sub Judge of the second class invested with the functions 
of a District Court under this section can entertain an application for certificate 
in respect of a debt exceeding Rs 5000— Rattan Sm^k \ Chaudhuu Raj Stngh 
2 Lah L J 578 68 I C 3(» 

Under clause (4) a District Judge can withdraw a case to his ohti Court 
but that power can be exercised only when the case is pending decision — Sukhta 
V Secretary of Slate 19 CWN 551 (552) 27 1C 821 

Where the senior Sub Judges have been invested with powers to hear 
applications under the Succession Act but they have not oeen so empowered 
by a Notification of the Provinaal Government published m the official Ga 2 ette 
as requ red by sec 388 the normal course of appeal laid down m the N W P P 
Courts Regulation is therefore not affected and the appeal from an order made 
■by the Senior Sub Judge on an application under the Succession Act lies to 
the Judiaal Commissioners Court and not to the Court of the District Judge— 
DurgaDeu\ Rup Ckand 177 I C 705 A.I R 1938 Pesh 62 

As regards appeals from inferior Courts see Notes 426 under sec 384 


Section 27 
Actvn of 
1889 


389 (1) \Vhen a certificate under this Part has 

Surrender of supersed l>een superseded or IS invalid from any 
ed and invalid certifi of the causes mentioned in section 386, 
the holder thereof shall, on the requi- 
sition of the Court which granted it, deliver it up to that 
Court 

(2) If he wilfully and without reasonable cause omits 
so to deliver it up he shall be punishable with fine which 
may extend to one thousand rupees, or xvith imprisonment 
for a term which may extend to three months, or with both 

Compare sec 296 ante 


Section 28 
ActVII of 
1889 


390 Notw ithstandmg anything m Bombay ReguJa 

r., ^ t'OB No VIII of 1827, the proMsions 

Provisions with respect , . i_ J /n\ x 

to certificates under Bom of section 370, sub-section (2), section 
bay Regulation VIII of 372, suh Section (1), clause (/), asd 
secs 374, 375, 376 377, 378, 379, 381, 
383, 384, 387, 388 and 389 with respect to certificates under 
this Port and applications therefor, and of section 317 with 
respect to the exhibition of imentories and accounts bj 
executors and administrators, shall, so far as they can be 
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made applicable, apply, respectnelj, to certificates granted 
under that Regulation, and applications made for certifi- 
cates thereunder, after the 1st day of May 1889, and to the 
exhibition of inventories and accounts b> the holders of such 
certificates so granted 

An order refusing to grant a certificate of heiiahip under Bombay Reg VIII 
of 1827 IS appealable sec 18 Bom, 748 and 19 Bom 399 cited under sec 381 at 
page 409 anle 


PART XI 

MlSCCWANnOUS 

- 391 Nothing m Part Vin, Part IX 

or Part X shall- 

(t) validate any testamentar> disposition which 

would otherwise have been invalid, 

(u) invalidate an> such disposition which would 

otherwise have been valid , 

(ill) deprive any person of any right of maintenance 
to which he would otherwise have been 
entitled, or 

{iv) affect the Administrator Gencral^s Act, 1913 

_ , 392 [Repealed by the Repealing 

Act Xn of 1927 'I 


Section 149 

ActVof 

1881 



SCHEDULE I 

{See seetton 28 ) — ^Table op Consancuinitv 
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SCHEDULE 11 
PART I 
(See section S4 ) 

(1) Father and mother 

(2) Brothers and sisters (other than uterine brothers and sisters) and Lneal 
d^cendants of such of them as ha\e predeceased the intestate 

(3) Paternal grandfather and paternal grandmother 

(4) Children of the paternal grandfather and the lineal descendants of such 
of them as ha\e predeceased the intestate 

(5) Paternal grandfathers father and mother 

(6) Paternal grandfathers fathers children and the lineal descendants of 
such of them as have predeceased the intestate 


PART 11 
(See section SS) 

(1) Father and mother 

(2) Brothers and sisters (other than uterine brothers and sisters) and lineal 
descendants of such of them as shall have predeceased the intestate 

(3) Paternal grandfather and paternal grandmother 

(4) Children of the paternal grandfather and the lineal descendants of such 
of them as have predeceased the intestate 

(5) Paternal grandfathers father and mother 

(6) Paternal grandfathers fathers children and the lineal descendants of 
such of them as have predeceased the intestate 

(7) Uterine brothers and sisters and the lineal descendants of such of them 
as have predeceased the intestate 

(8) Maternal grandfather and maternal grandmother 

(9) Children of the maternal grandfather and the lineal descendants of such 
of them as have predeceased the intestate 

(10) Widows of brothers or half brothers. 

(11) Paternal grandfathers sons widow 

(12) Maternal grandfathers sons widow 

(13) Widowers of deceased lineal descendants of the intestate who have not 
married again before the death of the intestate 

(14) Maternal grandfathers father and mother 

(15) Children of the maternal grandfathers father and lineal descendants 
of such of them as have predeceased the intestate 

(16) Children of the paternal grandmother and the lineal descendants of 
such of thern as have predeceased the intestate 

(17) Paternal grandmothers father and mother 

(18) Children of the paternal grandmothers father and the lineal de^cendai t 
of such of them as have predeceased the intestate 
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SCHEDULE III 

{See seetton 57 ) 

Provisions of Part VI applicable to certain Wills and Codicils 
DESCRIBED IN SECTION 57 

Sections 59 61 62 63 64 68 70 71 73 74 75 76 77 78 79 80 81 82 
83 84 85 86 87 88 89 90 95 96 98 101 102 103 104 105 106 107 

108 109 110 111 112 113 114 115 116 117 119 120 121 122 123 124 

125 126 127 128 129 130 131 132 133 134 135 136 137 138 139 140 

141 142 143 144 145 146 147 148^ 149 350 151 152 353 154 155 156 

157 158 159 160 161 162 163 164 165 166 167 168 169 170 171 172 

173 174 175 176 177 178 179 180 181 182 183 184 185 186 187 188 

189 and 190 

(The figure 117 has been inserted by sec 14 of the Transfer of Property 
Amendment (Supplementary) Act XXI of 1929 1 

PestncCions and modificaltans m apphcattan of foregoing sections 

1 Nothing therein contained shall authonse a testator to bequeath property 
which he could not have alienated tn/ef inos or to deprive any persons of 
any right of mamtenanee of which but for the application of those sections he 
could not deprive them bv will 

2 Nothing therein contained shall authorise any Hindu Buddhist Sikh 
or Jama to create in property any interest which he could not have created 
before the first da> of September 1870 

3 Nothing therein contained shall affect any law of adoption or intestate 
succession 

4 In applying se«ion 70 the words than by mamage or shall be omitted 

5 In applying any of the following sections namely sections 75 76 105 

109 111 112 113 114 115 and 11$ to such wills and codials the words son 
sons child and children shall be deemed to include an adopted child 

and the word grand children shall be deemed to include the children whether 
adopted or natural born of a child whether adopted or natural bom and the 
expression daughter m law shall be deemed to include the wife of an adopted 
son 

IPara 1 corresponds to see 3 of the Hindu Wills Act 1870 and to sec 154 
of Act V of 1881 Para 5 corresponds to sec 6 of the Hindu Wills Act I 


SCHEDULE IV 

[See seelton 274 (2) I 
Form of Certificate 

I A B Registrar (or as the case may be) of the High Court of Judicature 
at (or as the case may be) hereby certify that on the day 

of the High Court of Judicature at (or as the case may 

be) granted probate of the will (or letters of administration of the estate) of 
C D late of deceased to £ P of and G H of 

and that such probate (or letters) has (or have) effect over all the property 
of the deceased throughout the whole of British India 



SCH Vlll 


THE INDIAN SUCCESSION ACT 


465 


SCHEDULE V 
ISfe scctton 2t4 (4) 1 
Form op Can eat 

Let nothme b** done in the matter of the estate of A B late of 
deceased nho died on the da> of at svithout 

notice to C D of 


SCHEDULE VI 

(S^e sectian 2S9 ) 

Form of Probue 

I Judge of the District of \or Delegate appointed 

for granting probate or letters of administration in {here insert the Itmtls of 
the Delegates jurisdiction) ] hcreb> make known that on the day 

of m the >ear the last will of late of 

a copy whereof is hereunto annexed was proved and registered 
before me and that administration of the property and credits of the said 
deceased and in an> way concerning his will was granted to the 

ttWutoT in the said will named he having undertaken to idminisler the same 
and to make a full and true inventory of the said property and credits and 
exhibit the same in this Court within sue months from the date of this grant 
or Within such further time as the Court maj from time to time appoint and 
also to render to this Court a true account of the said property and credits 
Within one year from the same dale or within sudi further time as the Court 
may from time to time appoint 


SCHEDULE VII 

(See section 290 ) 

Form op Letters of Administration 

I Judge of the District of (or Delegate appointed 

for granting probate or letters of adnumstration m {here insert the Itmtls of 
the Delegate s jurtsdtetton) J hereby make known that on the day 

Wueis of admimstiatwn (with or without the will annexed as 
the case may be) of the property and credits of late of 

deceased were granted to the father {or as the case may be) of 

the deceased he having undertaken to administer the same and to make a 
full and true inventory of the said property and credits and exhibit the same 
•n this Court within six months from the date of this grant or within such 
further time as the Court may from time to time appoint and also to render to 
this Court a true account of the said property and credits wnthm one year 
from the same date or within such further time as the Court may from time 
to time appoint 


S— 59 
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SCHEDULE Vni 

(Sec seetton 277 ) 

Forms of Certificate and Extended Certificate 
In the Court of 

To A B 

Whereas >ou applied on the day of fora 

certificate under Part X of the Indian Succession Act 1925 m respect of the 
following debts and securities namely — 

Debts 


Serial I 

number 

Name of 1 
debtor 

Amount of debt in 
eluding interest on 
<hte of application 
for ccTtificale 

Description and date of 
instrument if any by 
which the debt is 
secured 






SecunUcs 


Serial 

number 

DesenpUon 

Market value of sccunty 
on date of application 
for certificate 

Distifi 
gui^ins 
number or 
letter of 
security 

Name title 
or class of 
security 

Amount 
or part 
value of 
security 







This certificate is accordingly granted to >ou and empowers you to collect 
those debts [and] fro Tccenel UntereiJ) idinirfcndsl fon] Uo negottaie] 
Uo (raru/er] [those secutttte$\ 

Dated this day of 

Dw/nc/ Judge 


In the Court of 

On the application of A B made to me on the 


day 
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of I hereby extend this certificate to the following debts and 

sccunties namely — 


Debts 


Senal 

number 

1 

Name of 
debtor 

Amount of debt m 
eluding interest on 
date of application 
for extension 

Description and date of 
instniment if any by 
which the debt is 
secured 

1 

! 

1 

1 



Sectmlies 


Senal 

number 

Description 1 

Market \alue of secunty 
on date of application 
for extension 

Distin 
guishing 
number or 
letter of 
security 

Name title 1 
1 or class of i 
1 security ! 

1 

Amount j 
or part ' 
value of 
security 


! 

! 

i 

1 



This extension empowers A B to collect those debts \and\ [to leeetve] 
ImreresI) [dtiidends] [on] [to «egi><w/e] \to transfer] [Ikose secwnhes) 


SCHEDULE IX 

[Repealed by the Repealing Act XII of J927 1 





MODEL FORMS 

1 Will 

This IS the last will and testament of me Arthur Brownlow of 59 Hungerford 
S reet in the town of Calcutta 

Firstl> I direct that all my just debts funeral and testamentary expenses 
be paid and satisfied by my executrix hereinafter named as soon as conveniently 
may be after my decease and 

Secondly I give devise and bequeath all and every my household furniture 
linen and wearing apparel bools plates pictures china horses carts and 
carriages and also all and every sum and suras of money which may be in my 
house or be about my person or due to me at the time of my decease and al-o 
all other my stocks funds and securities for money book debts money on bonds 
bills notes or other securities and all and every other my estate and effects 
V heresoever and whatsoever both real and personal whether m possession 
reversion remainder or expectancy unto my wife Elizabeth Brownlow to and 
for her own use and benefit absolutely 

And I nominate and constitute and appoint my wife Elizabeth Brownlow 
to be executnx of this my will and hereby revoking all former or other wills 
and testaments b/ me at any time heretobefore made I declare this to be my 
last will and testament 

In witness whereof I the said Arthur Brownlow have to this ny last will 
and te tament set my hand the fifteenth day of December in the year of 
our Lord one thousand nine hundred and twenty five 
Signed by the said testator Arthur 
Brownlow^ and acknowledged by him to be 

his last will and testatment m the presence Arthur Brownlow 

of us and subsenbed by us as witnesses in 
the presence of the said testator and of 
each other 

William Cordon 
David Froom 
Richard Browntow 


2 Will (Another Form) 

1 This IS the last will and testament of me Behanlal Mookerjee of 
Bomchee m the distnct of Hooghly I devise my moveable and immoveable 
property in the following manner — 

2 I have no son at present If one or more sons should be bom to me 
hereafter and should have amved at majonty at the time of my death then 
he or they should be entitled to my properties according to the Shastras 

3 If my son or sons or any should be a minor at the time of my 
death then the whole of my properties shall remain under the Court of ^\ard3 
until ray son or in the ca^ of my having more sons than one until the youngest 
son has attained majonty 

4 If grand sons or great grand »ns of mine should be living at the time 
of my death they should be the owners of my property according to the Shastrps 
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5 If no sons grand ^ons> or great grand sons of mine should be living at 
the time of my death then my wife Srimati Kamaley Kamini Debi should be 
proprietress of the'whole of my properties according to the Shastra and shall 
enjoy the profits thereof during her life tune 

6 If one or more daughters should be bom to me then on the death of 
my \ ife Jie or they and on her or their death my daughters sons should 
be the owners of my property according to the Sha tras 

7 If ro daughter or daughter s on of mine should be living at the time 
o' the death of my wife then my daughters daughter Snmati Handasi Debi 
shall become the proprietress of my property and shall remain in undisputed 
posse ion thereof from generation to generation 

8 If the death of my wife should talve place before my grand daughter 
daughters daughter) arrises at majonty and beara a son then the whole of 

Ihe estate shall remain in charge of the Court of Wards until she arrives at 
rrajority and bears a son 

9 If my grand daughter 'hould be barren or a sonless widow or if she 
would be otherwise di qualified she shall not become entitled to my property 
but hall receive an allowance of Rs> 300 per mensem for life 

10 I appoint my wife Snmati Kamaley Karruni Debi as the executrix of 
this m^ Will and I farther direct that out of my properties the sum of one lakh 
and fifty thou and be spent in establisliing a «chool and a dispensary in my 
vi!la{,c 

11 If no on or daughter should be bom to me or if my grand daughter 
(daughters daughter) should die before she bears a son or if she should be 
barren or becomi. a -onless widow or be otherwise disqualified then the whole 
0 i my properties shall pass into the hands of the Government The whole of 
the profits of my estate which shall remain as surplus after the expenses 
connected with Uie various matters specified above have been defrayed shall be 
emp'o/cd by Go eminent as it thinks proper m the improvement of the school 
and the dispensary and in alleviating the sufferings of the blind the lame and 
the poor and ih helpless of my native village and of the neighbouring vilbges. 

In Witness v hereof etc 


3 Will (Another Form) 

This 1 ^ the >vill of me Umesh Chandra Lahin son of Han Charan Lahin 
deceas d of Tushbhandar m the distnct of Rangpur I have no son or 
daughter at present my only near relatives are my mother Snmati Anandamoyt 
Debi ray wife Snmati Braja Kumari and my si ter Bhagabati 

^ftcr my death all m> prop-rlies shall be placed in the hand of my 
Silers husband Baba Rasik Lai Maitra and my father in law s grandsons 
hall Projinna Maitra and Pratap Chandra Maitra as trustees. They shall 
P y out of the income of my properties Rupees fifty per month to my wife and 
Fup' twenty five per month to my sister and shall defray the expenses for 
Ferforraance of rites tor the spmtual welfare of my mother they shall also 
Psy to my precepter Snjukta Han Nalh Bhattacharya of Putba thali m the 
district of Burdwan Rs. 10 as barskik and to my purokU Snjukta Smsh Chandra 
COakravarty of Rangpur R5s 5 ai barsfiiJfc and after defraying the expanses for 
the slcba and worship during my turn of the ancestral joint Deity ^aligrara 
^ara n they sliall 'pend the surplus income which may be left, in the ihfba 
and worship of Kalec after the name of my mother te in the name of Iswan 
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of sale and gift and no violation of such provision shall be permitted In 
the event of disagreement between my adopted son and my wife my estate 
dial! be divided equally among m> adopted son and my wife If the aforesaid 
adopted son or my said wife should find it necessary to sell any of the pro 
perties left by me they shall be entitled to sell it to a stranger if my heirs 
and CO sharers refuse to purchase it for an adequate consideration If no son 
I taken m adoption by my v,nfe she shall succeed to all the properties left by 
me and shall be maltk with powers of sale and gift After my death my 'aid 
wife shall take probate of this will Dated etc 


6 Will (Another Form) 

This is the last will and Testament of me A B son of C D of Ranigunj 
in the district of Burdwan Being m a bad state of health and being desirojs 
of making provisions as regards mj properties after ny death I do hereby 
devise and bequeath as follows — 

1 I appoint my sons C and D to be the executors and trustees of my 

and I declare that all trusts and powers hereinafter reposed and vested in 

my executors and trustees shall or may be exerosed by the jjrvtvors or survivor 
of them 

2 I direct my executors and trustees to pay in the first place out of my 
estate all my just debts and testamentary expenses and also to spend the sum 
of Rs 500 for my funeral and sraddha expenses 

3 I give to my dear wife Snmati Nahm Devi Government Promissory 
Notes of tiiree and a half per cent loan of the nominal v alue of Rs 8000 abso 
lutely to be paid and made over to her within six calendar months after my 
death and I also bequeath to my said wife Snmati Nalini Debt my family 
dwelling house No 5 M N Street m the town of Calcutta for her life only 
I also bequeath to her absolutely all the jewellery gold and silver ornaments 
which she has been using 

4 I do hereby give devise and bequeath my business earned on under 
the name and style of A B & Co <of which I am now the sole propnelor) 
to C D and F being my first ^cond and third sons respectively in equal 
shares. To the said three sons I also give and bequeath all my ancestral and 
self acquired properties situated in the districts of Burdwan and Nadia and 
also the Co\eniment Promissory Note of 4 per cent loan of the nominal value 

Rs 12 000 and al-TO all my household effects, furniture and all properties 
moveable and immoveable which I hold or stand possessed of 

5 1 devise and bequeath to each my two daughters Snmati Bimala 
Debi and Pramila Debt rupees five Uiousand m cash to bo paid unto the said 
^ughters Within two calendar months after my death. 

6 I direct my executors to pay to my said wife Snmati Nalini Dchi 
during the term of her natural life the sum of Rs. 30 per month for her personal 
expenses in addition to the other benefits provided for by this my will 

In witness whereof etc 


7 Codicil 

TIus IS a codicil of me Kiran Chandra Das. of 23 Ccrcgc Street in lh« 
town of Calcutta to my last ill and Tes ancnl beanng date the ISlh 
el August 1924 and which I direct be taken as part thereof 
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I give and bequeath the sum of Rupees 10 000 to each son and daughter 
of my daughter Hiranmoyi living at the time of ray death and I direct that the 
Iegac> hereby given to each such son or daughter who shall have attained the 
age of 21 years shall be paid to him or her as the case may be as soon as con 
veniently may be after my death and that the legacy heret3> given to each and 
every such wOn or daughter who hall not have attained the age of 21 >ears 
shall be invested in Governmint Secunbes in the names or name of my Trustees 
or Trustee vvho shall make over the ame to him or her upoi his or her attaining 
the a e of 21 years and in the meanbrn** rece ve and atcumiilate the interest 
of the said legacy or Government Secainbes 

If any such grand son or grand daughter shall be unmarned at the time 
of my death I give and bequeath the sura of Rupees 5 000 to each and every 
such unmarned son and daughter (which shall be payable to the guardian of 
such on or daughter if any guardian there be) for the purpose of paying for 
his or her marriage expenses 

I d rect that out of th“ accumulated interest on the legacies aforesaid shall 
be defrayed the erpences far education of those children to be paid to the 
guardians of those children for such purpose and that in ca e of any of the 
.aid legatees dying after my death but before attaining the age at which pay 
ment la to be made to them under the provisions herein contained his her or 
their legacy shall be payable to his or her or their personal representatives 
In witness whereof etc 


8 Application for Probate 

In the Court of the District Judge of 24 Perganas 
‘ Probate case No 2 of 1026 under Act NXXIX of 1925 

The humble petition of A B son of C D by ca te by occupation 

resident of most respectively sheweth — 

1 That the writing annexed herewith is lh<» last V'lll and Testament of 

of who died at on the day of 19 within 

the jurisdiction of this Court leaving at the tim" of his death the properties 
spec fically described in the annexed affidavit and that the said will was duly 
executed by the aid deceased 

2 That the petitioner is the son of the testator and is the executor named 
m the said wiU 

3 That the amount of assets which arc likely to come to your petitioners 

hand is Rs an account of which is given in schedule A and the amount 

of h s liabilities is Rs which is desenbed in schedule B of the annexed 

afTidxvnt 

4 That to the best of your petitioners belief no application has as yet 
been made by anybody to any other Court for a probate of the .aid will or for 
letters of administration o' the said properties 

5 Under the circum<^nces your petitioner prays that the Court may be 
pleased to grant probate of the annexed will to your petitioner 

And your petitioner as m duty bound hall ever pray 

I the petitioner atxne-named do hcrebv declare that what is 

staled in the above petition i true to the best of my information and belief 
(itfn/i/u/f of PeUliintt] 
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1 one of the witnesses to the last will and testament of the testator 
mentioned in the above petition declare that I was present and saw the said 
testator affix his signature thereto 

IStgnaluic of uiltiess to the will} 

Schedule — A 
Schedule — B 


9 Application for Letters of Administration 

In the Court of the Distncl Judge of Murshidabad 
Case No under Act XXXIX of 1925 

In the matter of an application for Letters of Administration of the estate 
of the late 

The humble petition of of most respectfully sheweth — 

1 That the late A B of died at on the day of 

19 leaving properties situate within the jurisdiction of this Court A des- 

cription of the said properties is set forth in the affidavit annexed to the petition 

2 That a description of the relalivco of the deceased and their respective 
residences are given below 

(1) Son (Petitioner) 

(2) Brother resident of 

(3) Widow Sreemati resident of 

(4) Mother Sreemati resident of 

(5) Daughter Sreemati resident of 

3 The petitioner is the son of the deceased and as such is entitled to 
letters of administration to the estate of the deceased 

4 (As m Para 3 of Application for Probate above) 

5 That to the best of )our petitioners belief no application has as yet 
been made by any body to any other Court for letters of administration of the 
estate ol the said deceased 

6 Under the circumstances set forth above your petitioner prays that 
letters of ddnimstration to the estate of A B may be granted to >our petitioner 

And jojr petitioner as in duly bound shall every pray 

I the petitioner m the above petition do hereby declare that what is 
stated therein is true to the best of m> information and belief 

ISifnafKre of Petitioner ] 


10 Application for Succession Certificate 
In the Court of the Dislnct Judge of Hooghly 
Case No 4 of 1926 under Part X Act XXXIX of 1925 
The humble petition of A B son of C D caste by occupation 

resident of most ttspccUvely sheweth — 

1 That the deceased above-named died at on the daj 

of 19 , 

2 That the ordinary residence of the decea'^d at the time of his death 

was at which is situate within the jurisdiction of this Court and 

that the decearfd left properties mentioned in schedule A within the local 
limits of the jurisdiction of this Court. 

S-60 
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3 That the deceased left him suimmiik the follottinR relatives — 

1 Mother of 

2 Daughter of 

3 idow of 

4 Brother of 

5 Son (Petitioner) 

4 That jour petitioner being the only son of the deceased claims to be 
entitled to a certificate under the provisions of this Act 

5 That there is no impediment under section 370 of the said act to the 
grant of the certificate or to the validity theitof if it were granted to the 
petitioner The deceased did not make anj seill and no application has been 
made to any other Court for probate of any vsill or for letters of admimstration 
to the estate of the deceased 

6 The particulars of the debts and the sccuntics m respect of vihich 
certificate is prajed for arc set forth in the schedule B annexed hereunto 

7 That jour petitioner has deposited in this Court the proper fee pajable 
in respect of such certificate 

Yojr petitioner prajs for an order that a certificate be issued to him 
under the provisions of the Act referred to authorizing him to realize the debts 
mentioned in the foregoing petition 

And jour petitioner as m dutj bound shall ever praj 

I A B the petitioner above named do hereby declare that the statement 
contained in parai 1 to 7 of the above petition are true to mj Knowledge and 
belief 

IStsnature of the oppUeant 1 

Schedule A— The properties of the deceased within the jurisdiction of the 
Court 

Schedule B— Debts due to the estate of the deceased in respect of which 
certificate is prajed for 


11 Application for extended Certificate 
In the Court of the District Judge of Midnaj^orc 

In the matter of Petition under sec 376 of Act XXXIX of 1925 of A B 
son of C D resident of etc 

The petition of the above named petitioner most respectifully sheweth — 

1 Tiiat by an order of this Court dated the certificate 

under Part X of Act XXXIX of 1925 was granted to jour petitioner 

2 That the said certificate docs not include the debts and securities specified 
in the schedule annexed hereto 

3 That to the best of your petitioners belief no application has been 
made to any Court and no grant has been made of any succession certificate or 
probate or letters of administration in respect of the said debts and securities 
and there is no impediment under sec 370 of the aforesaid Act or under any 
other provision of the aforesaid Act to the extension of the certificate hereby 
prajed for 

4 Your petitioner therefore prays that the said certificate dated 

may be extended to the debts and securities specified in the schedule annexed 
hereto 

And jour petitioner as in duty bound shall ever pray 


{Stsnatuje ] 
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12 Security bond 

In the Court of 
Case No of 

Know all men by these presents that I of principal 

am held and firmly bound to hsqr the District Judge of 

m the sum of Rs to be paid to the said Esqr Distnct 

Judge or to his successor in office and we (Sureties) are jointly 

and se\erally held and firmly bound to the said District Judge in the sum of 
Rs to be paid to the said District Judge or to his successors in 

office for the payment of v/hich we the above principal and sureties bind 
ourselves our heirs executor? administrators and representatives firmly by these 
presents Sfened by ourselses and sealed with our respective seals this 
day of 

Whereas by an order of the Court of the District Judge of 
made on the day of * under (Section) the above 

named pnnapal has subject to his entering into a bond in Rs with 

one or two surety or sureties in the sum of Rs been granted probate 

(or letters of administration or succession certificate) in the goods of 

And whereas the said (principal) has agreed to enter into the above 

written bond and the said (sureties) have agreed to enter into the above 
wntten bond as sureties for the said Now the condition of the 

above written bond is that if he the said (principal) do and shall justly and 
truly render account for what he may receive in respect of the property for 
which the probate (or letters of administration or succession certificate) is granted 
and Shall indemnify the person who may be entitled to the whole of such 
property or any part thereof m future and m all things conduct himself properly 
then the above wntten bond or obligation be void and of no elTect otherwise 
the same shall remain in full force and virtue 

Dated Pnnapal 

Witnesses Sureties 


13 Application for revocation of probate or letters 
of administration 

In the Court of the District Judge of 24 Parganas 
In the matter oi application under sec 263 oi Act XXXIX ol 1S25 

The petition of A B and C D of most respectfully sheweth — 

1 That m Case No of 1925 one M N obtained probate of the 

last will and testament of P Q deceased (or obtained letters of administration 
m the goods of P Q deceased) frran your Court on the day of 
1925 

That the said grant of probate was obtained fraudulent^ inasmuch as 
the will in respect of which the probate was granted to the said M N was a 
forgery and that the said F Q deceased had left no will at the time of his death 
01 

(2 That the said grant of letters of administration was obtained fraudu 
lently inasmuch as the said M N concealed from the Court the fact that the 
said P Q deceased bad left a will whereby the deceased had appointed your 
petitioner as executor 1 

3 That the proceedings to obtain the probate (or letters of administration) 
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were defective in substance inasmuch as no atation was issued on the petitioner 
and other relatives of the deceased 

4 Your petitioner therefore prays that under the above circumstances the 
crant of probate (or letters of administration) may be revoked 
And your petitioner as in duty bound shall ever pray 


14 Application for revocation of succession certificate 
In the Court of the District Judge of Bankura- 
Application under sec 383 of Act XXXIX of 1925 

The humble petition of A B son of C D resident of etc most respectfully 
sheweth — 

1 That in Case No of 1925 one M N obtained a succession 

certificate to collect the debts due to the deceased P Q on the 23rd November 
1925 

2 That under the Hindu law jour petitioner is a preferential heir of the 
deceased P Q to the said M N and is the proper person entitled to succession 
certificate 

3 That at the time of making the application for succession certificate the 
said M N fraudulently concealed the name of jour petitioner and no citation 
was issued on him 

4 Unrkr these circumstances your petitioner prays that the said certificate 
granted to M N be revoked 

And your petitioner as m duty bound shall ever pray 


ISignafure t 



GENERAL INDEX 

N B — ^The figures indicate the numbers of Notes and not the numbers of page 
Abatement of annuity 189 
— of general legacies 377 

no — of specific legacies when assets are sufficient to pay debts 379 
rateable — of specific legacies sec 330 

what legacies are treated as general for purpose of — sec 331 
Acceleration principles of — 152 

Account duty of executor or administrator to file — 370 
one — only is to be filed 370 

Court has no power to demand yearly or retised — 370, 
extension of time for filmg^ — 370 
what Court can demand— 370 

Accumulation of income direction for— is not invalid under Hindu Law 133 
direction for — in a vested interest 138 
Acknowledgment of Uabtbty by administrator whether valid 246 
—of time barred debts bv executor or administrator 221 246 
Acknowledgment of signature by testator 58 
Act this— is a consolidating statute and not an amending one 1 
—scope of (Preamble p 2)j 

—Succession and Probate and Administration Act (Preamble p 2) 

—if retroopecti\e in operation (Preamble p 2) 

—applicability of— to Foreigners (Preamble p 2) 

—not appbcable to Crown 1 
construction of— I 

persons exempted from the operation of this— 8 
Ademption meaning of (Sec 152) 

— of specific legacy 174 

no— of demonstratne legacy 173 

— of bequest of goods by removal 176 

no — by reason of change of property by operation of law 178; 
no— by change of property without testators Knowledge 179 
no— of bequest by subsequent provision for legatee 193 
AdmimstTation Bond 332 

—whether necessary from executor 332 

form of — 332 

liability under — , 332 

amount of— 332 

liability of sureties under— 332A 

what amounts to breach of — 333 

assignment of— 334 

no appeal lies from order of assignment of — 334 31b 
AdmmislratoT defined (Sec. 2) 
who can be appointed — 241 
who cannot be appjointed — , 261 

become* functus officio when administration complete (Set 216) 
removal of— 349 

power of High Court to gi\e directions to— j 3S0 
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power of several administrators may be exercised by one 366; 

survival of powers on death of one of several administrators 367; 

power of—de boms non 368 

power of— durenfe wirton/ofe 267 sec 314; 

power of~~pendenle hie 271; 

— ad litem 274 

AdmtmsiTalOT General when property of deceased vests in—, 221, 

verification of application for letters of administration bj— sec 281; 
administration bond may be assigned to — 334 
Admissibility of evidence 83 
Adopted child right to inherit 9A 

Alteration effect of— made in a will (sec 71) » 

— made after execution of will 78 
grant of probate of wifJ exrfjding the— 78 
— should be executed in the same manner as a wril 78 
Alternatiie bequest in the — 107 

Ambteuity admissibility of extrinsic evndence in case of— in a will 88 
where such evidence is not admissible 88 
Annuity bequest of— (sec 173); 

—whether perpetual or for life onl> 187 

bequest of money to be invested for purchase of— 188 

—must be satisfied before fesiduar> Icgacj 190 

when— of second year or successive years is to be paid sec 340 

procedure when no fund is charged with or appropriated to— sec 343; 

any other person who are included in 3 

Appeal no— from order passed in a proceeding for protection of property of deceased 
218 

— from order accepting security from executor or administrator 332 346 
no — from order of assignment of admimstration bond 334 346 
— from order of Sub Judge m a probate proceeding lies to High Court and rot to 
District Judge 345 

— from order granting or refusing to grant probate etc 345 
— from order revoking probate 345 
— from order granting pennission to sell 345; 

^here — does not he 346 
—to Pnvy Counol 347 

effect of grant of probate or letters being set aside on — 343 
— against order granting refusing or revoking succession certificate 425 
—from order of Sub Judge granting sucwssion certificate lies to the District 
Judge 426 

no second— lies to High Court 426 
AppoTtioHmenl of annuities sec 340 

Arbitration proceedings for grant of probate cannot be referred to — 311 
Assent legacy does not vest m legatee without bis— 114 
— of executor is necessary to a legacy 382 

of administrator with will annexed 381 

object of — 382 

effect of executor not giving — to a legacy 382 
effect of — 384 

— may be express or implied 384 
conditional — , 385 

—of executor is necessary to his own legacy 386, 
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— gives effect to the legacy from the time of testator s death 387 
Assets petition for probate or letters must state the amount of — 321 323 
Assignee from heir of deceased is bound to take succession certificate 236, 
succession certificate can be granted to such — 236 410 
— from certificate holder need not take (re^ certificate 236 
—from deceased decree holder need not take certificate 239 
Attestation of will 57 
what amounts to — 57 

— of will of a gentleman by his servants and dependants does not make the will 
invalid 57 

— need not take place immediately after execution of will 57, 

— need not take place at the place of execution of will 57, 

—by Sub Registrar 59 
no form of — is necessary 62 
Attesting uilnesses signature of— 60 

— must sign and cannot put his mark 60 

— mu«t see the testator sign the will 57 or must receive from the testator n per 
^nal acknowledgment of his signature 58 
person signing on behalf of testator cannot be an attesting witness 57 
servants and dependants of testator ma> be valid — 57 
— may sign, in any part of the will 60 
—must Sign m the presence of testator 61 
all attesting witnesses need not be present at the «ame time 61$ 
effect of gift to— (sec 67) 

Attorney letter of administration to— of absent person 265 
Beneficiaries sole— if residuary legatees, though not named as such 259 
Bequest without words of limitation (sec 95) 

—for life 103 
— to females 1(M 
—in alternative (sec 96} 

—to class of persons 109 119 141 

where two bequests to same persons ( ec 101) 

— by particular description (sec 112) 

— which is inoperative in part (sec 115) 

— to religious or chantable uses (sec 118) 

— upon illegal or immoral condition (sec 127) 

—where fails (sec 129) 

—conditional 154 

Original — not affected by invalidity of second (sec 132) 

—with directions 162 
—of fund (sec 140) 

Blind person execution of a will b> — 40 
Brahmo is included in the term Hindu 26 
Buddhist 26 

—does not include a Chinese Buddhist 26 
Burden oj proof as regards testamentary capaatj of testator 38 
—when Will is challenged on ground of undue mfluence 50 
Cause of action what— survives to and against executor and adminislralOf 
what — does not survnve 357 
Cat eat against grant of probate or administration 330 
persons who are entitled to enter — 328 

per on can oppose grant without cnlenng — 330 ’ 
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caveator must possess sulUcient interest to support a— 330 
Charitable bequests are not \oid for uncertainty 97j 
rule against perpetuity applies to — 126; 
rule as regards— (sec 118) 

Child docs not include illegitimate child 30^ 

Chinese Buddhist is not strictly speaking a Buddhist 26 

C P Code procedure of — is to be folloned in proceedings for grant of probate or letters 
of administration 310 

what provisions of the— do not apply to such proceedings 310 
Christian a Hindu becoming— ceases to be Hindu 26 
Hindu becoming— IS go\cmed by this Act 26 29 

— renouncing Christianity and adopting Hindu religion becomes a Hindu 26 
rules for succession to the property of a— (secs 32 — 49) 

Citation to executor to accept or renounce his executorship 25 J 
— before administration is granted to a legatee 260 
absence of— is a ground of revocation of probate etc 296 
procedure lor— on minor 296 32? 

issue of — in proceedings for grant of probate or letters of administration 327; 
on whom— is to be issued 328 
publication of— 329 
Class bequest to a— 109 
meaning of— 109 

no lapse of legacy m case of betjuest to a— 119 
survivorship in case of bequest to a— (sec 111) 
bequest will go to such members of the— as survive the testator 122 
bequest which fails as regards some members of a— whether fails as regards the 
whole class 129 

what members of a— do not acquire a vested interest 141 
Codicil defined 2; 

— 13 part of wifl 2 

probate may be granted of— 2 

effect of — 2 

revocation of will does not amount to revocation of— 68, 
ivil] must be construed with reference to — 90 
separate probate of — discovered after grant of probate (sec 225) 
procedure where — »s discovered after grant of administration with will annexed 228 
Coercion will obtained by— 47 

Commission or agency charged by executor or administrator sec 309 
Common form proof of will in — 337 

Compromise whether probate can be granted m terms of — 312 
Condition bequest upon impossible — is void 149 (sec 126) j 
bequest upon illegal or immoral— is void 150 
— precedent and — subsequent 147 

precedent may be substantially complied with 151 

—subsequent must be strictly fulfilled 156 
instances of— subsequent 154 
— as to residence 158 

non specification of time for performance of— subsequent 159 
performance of — precedent or subsequent wilhm specified time 160 
Conditional bequests (Ch, Xi) 

Confueian this Act applies to— 36A. 

Consancuinily meaning of 24 
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lineal— (sec 25), 
collateral — (sec 26) 

ConsiTucIton of this Act 1 
— of words m a will 81 
— of technical words 81 
— of plain non technical words 81 S2 
— of words with reference to the intention of the testator 82 
admissibility of extrinsic evidence for — of will 83, 

— must be on the whole will 90 
— of words in a restncted sense 91 

no part of a will is to be rejected if it can be Tea onably construed 93 
which of two possible — should be preferred 92 
— of words repeated in different parts of will 94 
— in cast of two bequests to same person (sec 101) 

— as to whether interest is vested or contingent 137 
— as to whether a cdndition is precedent or subsequent 148 155 
Conlentton meaning of 338 

when proceeding becomes contentious 338 

District Delegate cannot grant probate or letters if there is— (sec 286) 
Contingent bequest (secs 124 125) 

Contingent interest vested interest and— distinguished 135 
instances of — 139 
time of vesting of— (sec 120) 

Copy letters of administration with authenticated— of will proved abroad 252 253 
probate of — wrhere original will exists (sec 239) 

Correction of clerical errors in a will 86 

Court of ards when may be appointed curator (sec 207) 

when letters of administration may be granted to the manager of— 269 
legacy to minor who is a ward of — sec 348 
Creditor legacy to — does not amount to satisfaction of his debt 191 
grant of letters of administration to— 241 
all — of deceased shall be paid ratcably 374 
Criminal Prosecutions whether sjrvive to the executor or administrator 358 
Crown this Act does not appl> where the properly vests in the — for failure of heir 
1 237 

CMTcfor appointment of — for protection of property of deceased 216 
powers conferred on such — (sec 196) 
power of — shall cease on grant of probate etc (sec 197) 

• — shall give secunty and may receive remuneration (sec 198) 
institution and defence of suits by — (sec 200), 
accounts to be filed by — (sec. 202) 
appointment of public — (sec 210) 

suit by 216A ' 

— is not bound to take succession certificate 236 
Custom does not override the provisions of this Act 26 
Deaf and Dumb person execution of will by — 40 
Debt meaning of— for the purpose of a succession certificate 232 
suit for recovery of residuary legacy is not a suit for debt 232 
unliquidated amount is not — 232 
suit for redemption is not a suit to recover a debt 232 
what IS and what is not a — 232 238 

suit for foreclosure is not a suit to reaner debt (see 214) 233 
S-61 
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whether succession certificate can be granlcd to collect a portion of— 23-1, 
duty of executor or adnimistrator lo collect— due to deceased 372 
all debts due from the deceased arc to be paid ratcably 374 
—must be paid before legacies 375 
Death actions for injuries causing — survive to the executor 357 
DemonslTalite legacy defined (sec 150) 

distinction between specific and— (sec 160 Expl ) 
pajTnent of — 172, 
no ademption of—, 173; 
interest on — 397 

right under — when assets are sufficient to pay debts 380 
Deseuptton of specific property 99 
Deiastatwn liability of executor or administrator for — 406 
what acts amount to— 406 407; 

— by one of several executors or administrators 406 
Directxons power of High Court to give— to administrator 350 
Discharge given by one of several executors 366 
Distribution penod of 145 

District Delegate power of— to grant probate etc in non contentious cases 307 
— cannot grant probate or administration where there is contention (see. 286) 
District Judge defined 2, 

—includes a High Court 2 409 

jurisdiction of— to grant and revoke probate etc 305 

powers of Additional— to revoke a grant 306; 

—can transfer a probate case to a Sub Judge 307 
jurisdiction of— to grant succession certificate 409 
—cannot delegate the inquiry to a Sub Judge 412 
investiture of inferior Courts with powers of— 429 
m which cases appeal shall he to the— 426 429 
Dismissal of application for default does not debar a second application 310 
DomKtle succession to moveable property is governed by the law of the country of— 
of deceased 10 22 23 
onus of proof as regards — 11 
a person can have only one — 12 
of corporation 10 
— of origin 13 

such — continues until abandoned 14 
— of choice, 15 
acquisition of — of choice 15 
conditions of change of — ISA 

residence in another country for performing public duty is not change of — ISA (see 
Explanation ) , 

abandonment of — of choice 16 
resumption of 16A 
— of minor 17 
— of married woman 18 19 
migration does not change character of estate 18A 
acquisition of new — by minor or lunatic 20 21 
Donatio mortis causa 208 
Drunkenness execution of will during — 42 
Duty if payable on entire amount 411A 
Election doctnne of — 191 
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application of the doctrine of — 195 

—takes place vihere testator bequeaths property riot hts own 196 
different nature of the properties not a bar to — 197 
revocation of— 198, 

person denying benefit indirectly is not put to — 201 
no — by person taking m different capaaties 202 
acceptance of benefit under will amounts to — 204 
two years enjoyment of benefit amounts to— 205 
time for — 206 

—by guardian on behalf of minor 207 
Error in a will in name or description of legatee 84 

—in case of legacy to a person in a particular character 85 
V ords may be supplied to correct error or omission 85A 86 
correction of clerical — in a will 86, 

rejection of erroneous particulars in description of subject 86 
— in probate or letters may be rectified by Court 287 
Eiidence as regards testamentary capacity of testator 38 

— as regards execution of will under fraud coercion or undue influence 60 
—admissibility of — 83 
— extrmsic 88 

FxecMfioa of decree succession certificate necessary before — 289 
Execution of will (sec 63) 

execution of privileged wills (sec 6$) 
petition of probate must state the fact of due — 320 
—must be proved m proceedings for probate 326 
Executor defined (sec 2} 
bequest to an— (sec 141) 

—cannot take bequest unless he acts as executor 167 

property of the deceased vests m the— 221, 

property whidi passes by survivorship does not vest in— 223; 

—cannot enforce his right in Court without taking probate 226 

appointment of — may be express or implied 248 

—according to tenor 248 

refusal by— to accept office (Sec 223) j 

grant of probate to several executors 249 

executor s— or adimnistrator is not a derivralive — 257 282 

—for special purpose 271 

power of several executors may be exerased by one 366 
survival of powers on death of one of several executors 250 367 
if need submit account onlv for one year 370A 
Executor de son tort 352 

instance where a person becomes — 353 
liability of— 354 
who can sue an — 354 

Expenses funeral — must be paid before all dAts (sec 320) 

what — are to be paid after funeral expenjis and before debts (sec «21 ) ; 

— for obtaining probate or letters ol administration 373 
^hen testamentary — are to be paid out of the estate 373 
Fxtrinjic evidence admissibility of — in construction of will 83 
— admissible in case of ambiguity 88 
where — is not admissible 88 

Fraud will obtained bj— , 46 v 
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performance of condition precedent or subsequent prevented by — 161, 
revocation of probate or letters obtained by — 297 
Females bequest to— whether confers absolute interest or life interest, 104; 

restraint on alienation in case of bequest to — 162 
Foret£tt ui/f— grant of probate or letters of administration 252 
Forgery revocation of probate on ground of— of will 298 
Fully cdminKfered— question if relevant 259A 
General legacy and specific legacy distinguished 169 

when specific legacy does not abate with — (sec 149) 

Gift over is invalid if absolute estate is given to the legatee 106 
no condition can be attached to a — 154 
Guardian appointment of — by will (sec 60) 

— may execute bond on behalf of minor 410 
High Court IS included m the definition of District Judge 2 
power of— to grant succession certificate 2 409 
jurisdiction of— to grant probate etc (sec 300) 
power of — to remove executor or administrator 349 
power of — to give directions to executor or administrator 350 
Hindu becoming a Christian ceases to be— 26 
meaning of the word— 26 3b 
Brahmo is a— 26 
Kalai IS not— 26 

Christian renouncing Christian religion and adopting Hindu religion is a— 26 
—can succeed to the property OT a Chnstian 26 29 
Cutchi Memon is not a — 36 
Holograph unit 7 

Illegitimate children relationship does not include — 25 29 30A 134 
when — will be included in bequest 110 
Illness execution of will during — 43 

Impartible estate successor to — whether bound to produce succession certificate 237 
Inconsistent clauses in a will should be reconciled as far as possible 96 
the last of two — shall prevail (sec 88) 

Indian Christian defined (sec 2) 

Inheritance of Hindu women see Sec 59 Notes 
Injunction power of Court to grant — 271 

Inquiry m a proceeding for protection of property of deceased 213 
order passed without — is subject to revision by High Court 214 
— in proceeding for succession certificate 412 
— must be summary 412 
Insanity execution of wnll during — 41 

relocation of grant on ground of— of executor or administrator 299 
Intention of testator must be looked to in construction of will 82 

must be deduced from the words of will 82 

Court cannot speculate upon the — 82 
any absurd— must not be presumed 82 

must be gathered from the whole will 90 

—must be given effect to as far as possible ^ 

—as to whether an interest is vested or contingent 137; 

as to whether the devise is absolute or for life only 162 

— as to whether annuity is perpetual or for life 187 
Interest bequest of— of fund amounts to bequest of pnnapal 185 
— qn specific legacy belongs to the legatee 393, 
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—on general legacy when no time is fixed for pajment 396 
—on demonstrative legacy 397 
—on general legacy when time is fixed for payment, 398 
rate of — (sec 353) , 

no—on arrears of annuity within first year (sec 354) 

Interlocutory orders whether appeal lies from 346 
Intestate meaning of — 27 

Intestate and lestamenlary successton (Preamble p 2) 

Inventory 369 

dut> of executor or administrator to file — 370, 

in what cases — ijiall include property in all parts of British India (sec. 318} 
revocation of grant for omission to file— 300 
Investment of funds to provide for legacies (secs 341 342) 
lews are governed by this Act 26 
}oml administrators should not be appointed 243 244 
foint tenancy is not presumed in case of legacy to two persons 117, 

English rule of — is not favoured in India 117 
cases in which — occurs 118 
— m case of bequest to a class 119 
/omf Will 7 

lunsdietion local— of District Judge to revoke grants 290 
local— of Distnct Judge to grant probate or letters 315 
local— of District Delegate to grant probate etc (sec. 272) 
local— of Distnct Judge to grant succession certificate 409 
fust cause revocation of grant for— (sec 263) 

^hat IS a— 294, 
what IS not a— 301 
Kindred meaning of 24 124 

definition of— in this Act is different from the meaning of the word undo Hindu 
Law 24 

mode of computing degrees of— (vcc 28) 

I^pse of legacies 115j 

where legacies do not— (sec 106) 
no— iti case of bequest to a class 119 
when lap cd share goes as undisposed of 120 

when bluest to child does not— by hts death during testator s life 121 
I-egncy all debts of the deceased must be paid before — 375 
executor is riot bound to pa>~-without indcmnitj 376 
executor is not bound to paj — before one year 383 
Kelters oj administration Hindus are not bound to take out— 223 
to whom — ma> be granted 241i 

— linuted to certain property cannot ordinarily be granted 213 23*)} 

what intermediate acts are not validated by — 246 

—with authenticated copy of will proved abroad (see 228) 

— wnih a Copy of will annexed (secs. 231 23l)i 
to whom — cannot be granted (^ 236) 
gram of— until will is produced 26ir 
Krant of — durante minore aetate 267 269 
grant of — de boms non To" 282 
gram ol—perdente tite 271i 
—limited to a *pccial purpose (sec 249) l 
—I'nit^ to part mlar property 273, 
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— ad Ittem 274 
— ad collig^nda bona 276, 

grant of — to person other than person ordinarily entitled 277 
grant of— subject to certain exceptions 280 
grant of — caeteromm 281 

conclusiveness of— as to the representative title of administrator 318 
time for grant of — 335 
power of Court to refuse to grant— 344 
Z-i/e insurance policy payable to executors 225A, 

— if succession certificate for money due on (Sec 214) 

Ltmitalion bequest without words of — 102 
what are words of — 105 
\ hat are not words of — 106 

— of time for application for protection of property of deceased 217 
no — for application for revocation of grant 304 
no — for application for grant of probate or letters 313, 
no — for application for succession certificate 411 
Lineal descendant meaning of 121 
Locus standi of objector to contest proceeding 326C 
Lost Will whether raises a presumption of revocation 76 
probate of copy or draft of— 262 
probate of contents of— or destroyed will 263 
Malicious prosecution cause of action for— whether survives to the executor 356 
Mark affixing of — by illiterate testator 54 

effect of affixing of— by testator who can ign 54 
—must be affixed by testator himself 55 

—of testator cannot be affixed by any other person on his behalf 55 
attesting witnesses must sign and cannot affix their- 60 
Marriate interests and powers are not acquired by — (sec 20) 

effect of— between person domialed and one not domiciled m British India (sec 21; 
settlement of minor 8 property m contemplation of — (sec 22) 
revocation of will of Chnstian by — 66 
no revocation of will of Hindus etc by — 70 
Minor defined 3 

— cannot make a will 39 

probate or letters of administration cannot be granted to— (secs. 223 261) 
procedure for citation on — 296 327 
legacy payable to — should be paid into Court (sec 348) 
procedure if — is under the Court of Wards (sec 348)i 
grant of succession certificate to a — 410 
Mistake in name or descnption of th* legatee may be corrected 84 

—how far material when legacy is given to a person m a particular character 85 
Mortgage succession certificate is not necessary to recover debt due on — 233 
Moieable property successon to— of a person of foreign dom cile is governed by the 
law of the country of the donuale 10 22 23 
froltce must be given to all persons interested before revocatiori of probate 302 

must be given to sureties and administrator before assignment of administration 

bond 334 

Obliteration effect of — m a will 78 

Old age execution of will by person in — 43 

Omissions in a vvill may be supplied by the Court 83A 

Onerous bequest per«on taking beneficial beque t is also bo'jnd to take — 142 
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Oral mil 52 

Partnership heir of dead partner need not take succe^on certificate 237 
Parsi rules for succession to property of — (secs 5(L-56) 

Partition restraint on 162 

Period of distributum gift whether takes effect in case of persons born after testator s 
death but before the — 123 
person bom after — cannot take 123 
what IS the — in ca«e of a contingent bequest 145 
Perpetuity rule against— 126 
object of the rule 126 
Indian and English law compared 127 
instas«s-or — 128 

Ptrmission of Court to executor or administrator to sell property 562 
what Court can grant — , 362, 

executor or administrator is bound by the terms of — , 362 
sale or mortgage without — is \o dable 363 
Persona designata legacy to a person as a — 85 

legacy to a — does not fail by rrustake in description or relationship 85 
Personal injuries cause of action for — does not survr\e the dccea ed 356 
Pouer of appointment executed by general bequest 100 
bequest for life with— 103 
Preamble reference to p 1 

Prior bequest gift to unborn per«on subject to a — 125 

bequest intended to take effect on failure of a void— is also void 131 
•—IS not invalidated by the invalidity of ulterior bequest 157 
Pnont) no— among creditors of deceased 374 
— of one legatee to another 378 
Privileged wills (sec. 65) 

rules for execution of— (sec 66) 
revocation of— (sec. 72) 

Privy Council appeal to — from order under this Act 347 
Probability how far a matter for consideration 326B 
Probate defined 4 

whether the diseased s propertj vests in executor before taking— 222 

executor can deal with the properly before taking — 222 

executor or legatee cannot enforce his right m Court without taking — 226 

use of will of which no — has been obtained 227 

effect of absence of — 227 

what the executor can do without taking out — 228 
— IS not necessary for a Mahomedan will 230 

after grant of — no person other than probate holder can sue 240 i 

— shall be granted only to executor 247 
effect of— 251 

— validates all intermediate acts of executor 251 

Court if can construe will to s-e vhether applicant entitled to letters 256A 
persons to whom — cannot be granted (sec 223) 

— can be granted of a portion of a will 45 263 279 
— limited to special purpose 272 
grant of — subject to exception 279 
grant of — exterorum 281 300B 

conclusiveness of — as to the v-lidily of will and title of executor 318 
— if may be granted on mere consent 326A 
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time for grant of — 335, 

Court Cannot refuse to grant— to executor 344 
Procedure in a proceeding for protection of property of deceased (sec 194) 

— of C P Code to be followed in proceeding for grant of probate etc 310 339, 

— in Contentious cases 333, 

— in proceeding for succession certificate 412 
Produce bequest of— of property amounts to bequest of property itself 185 
specific legatee is entitled to — of Icgacj from the testator s death sec 349 
— of residuary legacy etc 350 
Prooj of execution of will 326 

— of will in common form and solemn form 327 
See also Evidence Burden of Proof 

Property will shall take effect in re peel of — remaining at testator s death 99 
additions to — made between date of will and date of death 99 
Proved and disproied — interpretation 258 
Provident fund if debt or security 421 
Province defined 5 

Protection of property of deceased (sec 192) 

application for— 209 nature of application 212 
inquiry by District Judge upon receipt of application 213 
revision of orders passed for— 214 
Purchaser inquiry by— purchasing property from executor 360 
position of— 360 
position of fraudulent— 360 

PwTCftBse by executor or administrator of the properly of deceased 365 
—by executor from a legatee 365 
Rateable distribution 374A 

Receiver is not bound to take succession certificate 236 

High Court may appoint— m proceedings for probate or letters 314 
District Judge cannot appoint— m proceedings for succession certificate 412 
Redemption heir of mortgagor suing for— need taking out succession certificate 232 
233 

suit for— IS not a suit for recovery of a debt tsec 214) 232 
Refund of legacy paid under Courts orders 399 

no — if legacy is p<ud voluntarily by executor 400 
when each legatee can be compelled to— m proportion 401 
creditor may call upon legatee to — 402 
one legatee cannot compel another to — sec 362 

denotes only legitimate relationship 25 (sec 100) 
exception when — includes illegiUmate relationship 110 
Remold of executor or admimstrator 349 
Remuneration to curator (sec. 198) 

Fewunciation by executor 255 

when executor cannot renounce 255 
withdrawal of — 255 

— of letters of administration by adimmstralor 255 
withdrawal of — of fetters 2SS 
effect of — (sec 231) 

Res judicata Probate Courts decision is not — 240 
Residuary legatee who is a — HI 

to which propcrti— IS entitled 112 
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suit by— to recover his residuary legacy 13 not a suit for recovery of debt (sec 214) 
232 

grant of administration to a— 257r 

— IS entitled to letters of adnunistration and rwt to probate 257 
when representative of deceased — is entitled to administration 258 
transfer to — of contingent bequest (sec 344) , 
residue after payment of debts and legacies shall be paid to — 405 
Residue undisposed of— falls into the general estate 113 
Restraint on alienation is void 162 

— on alienation in a bequest to females 162j 
— on partition 162 
— on mode of enjoyment 164 

Restrictions imposed by will on executor s power to dispose of property 361 
Court may remove such — 361 

Review of an order of grant of probate or letters of administration 289A. 

Revision of order passed on an application for protection of property of deceased 214 
219 

' Revival of revoked will 79 
Relocation of will by parol evidence 67 
will 13 always revocable 51, 
what 13 not 68 
no— by birth of a son 68 
no — by mamage 68 70 
no— by adoption of a son 68 
—of codicil 68 

no delegation of power of— 68, 

—of will does not amount to— of codicil 68 
—of part of a will 69 
—of will by another will or codicil 71 
dependent relative—, 72, 

— of will by some other writing 73 
— by burning teanng or otherwise destn^ing 74 75 
loss of will whether raises a presumption of — 76 
intention of — is essential 73 77, 

— of probate or letters of administration (sec. 263) 

revival of will after — 79 

— probate or letters of administration (sec 263) 

whether suit lies for — 289 

who can apply for — 291 

who cannot apply for — 292, 

effect of acquiescence and delay 2S3, 

what are just causes for — 294 300 

what are not just causes for— 301 

notice to be given to all persons interested befom — 302 

fresh application for grant after — 303 

surrender of revoked probate or letters of adrmnistration 341 

payment to executor or administrator before — of probate or letters 342j 

sale under grants of probate or administration subsequently revoked 343 

— of succession certificate 424 

validation of payments made under certificate subsequently revoked (sec 386) 
surrender of certificate after— (sec 389) 

Rnal claimants procedure where — apply for succession certificate 414, 

5-62 
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joint ciicccs'A on ccriifinlc cannot be crantcd to— 115 
Rnal utils procedure where two— are cl up b> two ptrvin* 333 
Sfl/f bj executor or administrator (sec W)t 
under Knots sub-equcnllj revoked 3Ht 
executors power of— Knen b> the will Solj 
ristnctions m the will on the txtculors imncr of — 3fjl 
Salis}acttoii Ic^acj to creditor does no ‘unount to— of Ins debt 191 
Scrurtly rcxocation of probate or letters of admniHtntion on failure to fumisli— or 
additioml- 290 301 302 332 
administntor IS bound to Kixe— 332 

- ma> be demnded from executor 3.12 
meanitiK of— (sec 370) j 

Judtic ma> dcmtnd — before Ki^ntin^ succession certificate 117 

— to be K'xcn bj guardian on behalf of minor 117t 
— whether to be taken from widow 417{ 
amojnt of— 117 

ns ignmcnt of— bond 118 

appeal from order granting iicce sion certificate conditional on fiimislnng— 425 
^ignatiiTc of testator 53; 

—of witness appearing on some pipers of the will 53 
— may be by initials 53 
X here the— IS to be placed 56 
acknowledgment of— b> testntor 58 
—of attesting witness 00 
SofeniM /or«i proof of will in— 327 
Special proceeding meaning of 3540 
Specific legacy defined (sec 142) 

distinction between general and— 169 

when— does not sbate with gencnl legacy (sec 149) 

ademption of— 174 j 

—subject to pledge or mortgage 167) 

Sound disposing mind what constitutes a— 37 

presumption and burden of proof m respect of— 38 
Sitbseijuenl tiiU revocation of will by — 7l 
revocation of grant on discovery of — 299 
S»ccciMo« certificate power of High Court to grant — 2 
— when necessary («ee 214) 

— is not necessar, before filing of uit but is necessary before passing of decree 231j 
Appellate Court should give opportunity to prodjce — if it was not presented before 
first Court 231 

objection as to want of — taken before Appellate Court 231 

persons V ho are bound to take— 236 

— is not necesary where plaintili claims by survivorsliip 237 

person succeeding to impartible estate need not take — 237 

— necessary before execution of decree 239 

efftct of — on subsequent probate or administration (sec 215) 

cannot be granted where prob'*te or Hters arc necessary 408 

application for — (sec 372) 

aoplication for— for portion only of the debt 231 

application for — by minor 410 

contents of application for — 410 

application for— by assignee of heir of deceased, 236 410, 



general index 


491 


no hnntaUon (or application (or— 411 

second application for— after rejection of first, 4U» 

procedure m proceeding (or — 412 

joint— 415 

contents of— 416 

extension of — 419 

amendment of— 416 

court lees on— 420 

effect of — 421 

re\o'mtion of — 424 

—has no retrospective effect 422, 

appeal from order granting refiising or revoking — 425 

V'alidatioT of payments made under — subscqucnllj revoked (see. 386) 

Sureties liability of— under administration bond 332At 

are not entitled to be discharged on ground of raal administration by the admi 

nistrator 332A 

—cannot withdraw from suretyship on the ground that administration has been 
completed 332A 

SuTitioTshtp rule of succession b> — does no apply to fanulj of Hindu converts to 
Christianity 26 

property which passes by— docs not vest in an executor 223 
no succession certificate is necessary when property passes by— 237 
Teehn cal teords no— arc necessary in a will 80 
construction of — 81r 

Tenancy in common is presumed m case of bequest (o two persons 117; 

English rule of joint— is not favoured m India 117 
instances of— 117 
Testamentary capacity 37 
Ttslaiar intention of — 82 95 

Title no question of— on proceeding for grant of probate or administration 242 340 
where rival claimants claim succession certificate Court shall grant certificate to 
person having prima facte the best — 413 

to what extent — shall be inquired into in proceeding for succession certificate 412 
413 

Triurees— proper procedure for removal 348A 
UUenar bequest when— takes effect on (mlute of pnoi beque^ 152 
when — does not take effect on failure of prior bequest 153 
Unborn person bequest to a class some of whom are — 122 
child in the womb is not an — 122 125 
bequest to — is void 121 124 
bequest to — subject to a prior bequest (sec 113) 
bequest of life interest to— is void 125 
Uncertainty v^ill or bequest void for— 97 
charitable bequests are not void for — 97 
Undue influence v-ill obtained by — 49 
persuasion or intercession is not — 49 
— of wife 49 

—of per on in fiduciary relation 49 
presumption and burden of proof m cases of — 50 
Veriftcation of petition for probate or administration 280 
Vested interest and contingent interest distinguished 135 
construction whether interest is— nr contingent 137, 
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postponement of enjoyment of— 138 
prior interest given to some other person in case of — 138 
\esttng time of— of legacies 114 

distinction between — m interest and — in possession 114 138 
vested legacy may be divested by disclaimer 114 
— is not postponed in a vested interest 136, - 

Wages for servants are to be paid before all debts (sec 322) 

Whole interest 102 
IFdl defined 6, 
form of 6A 
charactenstics of 6A 
mutual 7 

may be conditional 7 
joint — 7 

what documents do or do not constitute a will 6 
— IS always revocable 6 51 

dispositions m— take effect after the death of testator 6 
— must contain disposition of property 6 
oral — was valid in certain places before the present Act 52 
— executed by Talukdar m Oudh under the Oudh Estates Act 6 52 
—contained in several sheets of paper need not be signed on every sheet 53 
— contained m several sheets of paper written by different pens and inks is not 
invalid 53 

persons capable of making— (sec 59) 
privileged — (sec 65) 
rules for construction of — ffOAj 
junsdiction of Court to construe— 82 
filing of— (sec 294) 

Withdrawal of renunciation by executor 255 
—of renunaation by administrator 255 
application for probate cannot be withdrawn 321 
n tinesses shall sign 60 

— not disqualified by interest or by being executor (sec 68) 

Words construction of — 8l{ 

—omitted way be supplied S5A 

—where capable of two-fold construction 92i 

—of limitation 103; 

what are not — of limitation 106 

effect of— describing a class added to bequest to person (sec 97) 

— expressing relationship (sec 100) 






